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A 

ABADI. 

Mere  house- holders  in — are  not  owners  of  the  "estate." 

See  Punjab  Pre-emption  Act  (5), 

No.  106  P.  R.  1913. 

ABATEMENT. 

Failure  to  bring  one  of  several  representatives  on  the  record  abates 
the  appeal. 

See  Chil  Procedure  Code,  1908  (16), 

No.  62  P.  R.  1913. 

ACT  XXXII  OF  1839. 

No  interest  chargeable  on  a  riiqqa  which  is  silent  as  to  interest. 

See  Interest  (J). 

U  No.  39  PR.  191 3. 

ACT  XIII  OF  1855. 

Section  1. 

Damages  for  death  of  son  in  Railway  accident — reasonable  expectation 
of  benefit. 

Where  a  lad  aged  17,  a  student  in  School,  was  killed  in  a  Railway 
accident  which  was  the  result  of  admitted  negligence  on  the  part  of 
the  defendant's  servants  and  a  suit  for  damages  was  brought  under 
Act  XIII  of  1855  by  the  parents  of  the  deceased — 

Held,  tlat  the  question  in  such  cases  was  one  of  reasonable  expecta- 
tion of  pecuniary  benefit  from  the  continued  life  of  the  deceased  and 
such  expectation  must  be  largely  founded  on  proof  of  pecuniary  benefit 
received  in  the  past  and  that  at  any  rate  there  must  be  something 
more  than  mere  speculation  in  the  future — that  the  plaintiffs  in  this 
case  were  entitled  to  no  compensation  as  there  was  mere  speculation 
and  nothing  more. 


INDEX  OF  CIVIL  CASES  REPORTED  IN  THIS  VOLUME. 


ACT  XIII  OF  1866— concld. 

Balton  V.  South-Eastern  Eaihvay  Co.  (1858)  114  B.  B.  726,  East 
Indian  Bailway  Co.  v.  Kally  Pas  Mool-erji  (1899)  I.  L.  B.  26  Gal.  465, 
Narayan  Jetha  v.  The  Municipal  Commissioner  of  Bombay  (1891)  /.  L. 
B:  16  Bom.  255,  and  Hetherington  v.  N(/)ih- Eastern  Bailway  Co.  (1882) 
bi  L.J.  B.  495,  referred  to. 


ACTS. 


No.  112  PR.  1913. 


XXXII  of  1839— See  Interest. 

Xlir  of  1855— Si-e  Act  XTII  of  1855. 
X  of  1665 — See  Indian  Succession  Act. 
IV  of  1869 — See  Indian  Bivaire  Act. 
VII  of  1870— See  Court-Fees  Act. 

I  of  1872 — See  Indian  Evidence  Act. 
IX  of  1872 — See  Indian  Contract  Act. 

I  of  lh77~See  Specific  Belief  Act. 

XXVI  of  1881— See  Negotiable  Instruments  Act,  1881. 

II  of  1882— See  Indian  Trusts  Act,  1882. 

VI  of  1882— See  Lidian  Companies  Act,  1882. 
XIV  of  1882— See  Civil  Procedure  Code,  1882. 
XVIII  of  1884— See  Punjab  Courts  Act. 
VII  of  1887— See  Suits  Valuation  Act. 
IX  of  1897- —See  Provincial  Small  Cause  Court  Act 
XVI  of  1SS7 — See  Punjab  Tenancy  Act. 
XVII  of  1887 — See  Punjab  Land  Bevenue  Act. 
XX  of  1891 — ^See  Punjab  Municipal  Act,  1891. 

III  of  1S93 — See  Government   Tenants  {Pniijab)  Act 
I  of  1894 — See  Land  Acquisition  Act,  1894. 

X  of  1897— See  General  Clauses  Act,  1897, 
/  of  1893— See  Ptinjah  General  Clauses  Act,  1698. 

II  of  l?99 — See  Indian  Stamp  Act. 

XIII  of  1900— See  Punjab  Alienation  of  Land  Act. 
II  of  1905 — See  Punjab  Pre-emption  Act. 
I  of  1907-  -See  Punjab  Alienation  of  Land  Act. 
V  of  1938 —See  Civil  Procedure  Code,  1903. 
JX  of  1903— See  Indian  Limitation  Act,  1908. 
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ADHLAPI. 

Tenure — in  Mulfcan  tahsil — is  a  transfer  of  land  wliich  gives  rise  to 
pre-emption. 

See  Custom  {Pre-emption)  (1). 

No.  25  P.  R.  1913. 

ADOPTED  SON. 

Succession  bj — to  occupancy  holding. 

See  Fiinjah  Tenancy  Act,  1887  (3). 

No.  2  P.R.I  913  (F.  B.). 

ADOPTION. 

(1)  Deed  of — by  Indian  ladies — construed  as  effecting  an  adoption 
to  their  deceased  husband  and  son,  though  literally  making  an  adop- 
tion to  themselves. 

^QQ  Construction  of  deeds  (V). 

No.  40  P.  R.  1913. 

(2)  Of  daughter's  sou — Hindu  Jats,  Rai  gro^,  Jullundur  District — 
onus  probandi. 

See  Custom  (Adoption)  (3). 

No.  94  P.  R.  1913. 

(3)  Agarwal  Banias  of  Ziia,  Fevozepore  District,  follow  custom 
in  matters  relating  to  adoption. 

See  Custom  {Adoption)  (4). 

No.  102  P.  R.  1913.  (PC). 

(■1)  Among  Jat  Sikhs,  Tahsil  Tarn  Taran,  District  Amritsar,  an 
adopted  son  does  not  succeed  collaterally. 

See  Custom  {Adoption)  (5). 

No.  107  P.  R.  1913. 

See  also  CUSTOM  {ADOPTION). 

ADVERSE  POSSESSION. 

Evidence  of  public  map  prepared  by  Government — standing  by — 
abstinence  from  suing. 

See  Indian  Evidence  Act  (1). 

No.  63  P.  R.  1913. 

AGRICt'LTURAL  LAND. 

Sanction  of  Commissioner  to  sale  of — is  no  longer  necessary. 

See  Civil  Procedure  Code,  1908  (7). 

...  No.  89  P.  R.  1913. 


Index  of  civil  cases  reported  in  ims  volume. 


ANCESTRAL  LAND. 

(1 )  Not  liable  to  attachment  in  the  hands  of  the  heii'S  of  a  deceased 
judgment -debtor  under  a  simple  money-decree. 

See  Custovi  {Alienation)  (1). 

No.  4P.  R.  1913(F.B.). 

(2)  Includes  land  taken  in  exchange  for  ancestral  land. 

See  Custom  {Adoption)  (3). 

No.  94  P.  R.  1913. 

APPEAL. 

(1)  Under  Civil  Procedure  Code,  1908,  from  an  order  of  i  em  and 
under  the  old  Code. 

See  Civil  Procedure  Code,  1908  (1 4). 

No  1  P.  R.  1913. 

(2)  Not  competent  from  order  granting  a  review  for  "  other  sufficient 
reasoi:,"  under  oi-der  47,  rule  1,  Civil  Procedure  Code. 

See  Civil  Procedure  Code,  1908  (23)- 

No.  11  P.  R.  1913. 

(3)  Against  orders  of  District  Judge  in  winding  up  a  Company — 
whether  to  Divisional  Court  or  Chief  Court-~only  one  appeal  com- 
petent. 

See  Indian  Companies  Act,  1882. 

No.  34  P.  R.  1913. 

(4)  From  decree  in  accordance  with  part  of  an  award  of 
aibitration. 

See  Arbitration, 

No.  52  P.  R.  1913. 

(5)  From  finding  of  Court  as  to  amount  of  compensation  in  a  land 
acquisition  case — Secretary  of  State,  a  necessary  respondent. 

See  Land  Acquidtion  Act,  1891  (2). 

No.  59  P.  R.  1913. 

(6)  Failure  to  bring  one  of  several  representatives  on  record  abates 
appeal. 

See  Civil  Procedure  Code,  1908  (IG). 

No.  62  P.  R.  1913. 

(7)  In  pre-emption  cases-^Court-fees  on,  must  be  ad  valorem. 
See  Court-Fees  Act  (3). 

N0.76P.  R.  1913(P,B.). 
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APPEAL— concW. 

(8)  Bond  fide  mistake  is  sufficient  cause  for  filing — after  limitation. 

See  Indian  Limitation  Act  (2). 

No.  85  P.  R.  1913. 

(9)  To  His  Majesty  iu  Council — value— question  directly  involved. 
See  Civil  Procedure  Code,  1908  (9). 

No.  90  P.  R.  1913. 

(10)  Application  for  leave  to — in  formd  pauperis — Court-fees, 
See  Civil  Procedure  Code,  1908  (21). 

No.  93  P.  R.  1913. 


ARAINS. 


Sharakpur     tahsil — succession    lo   self -acquired  property — daughter 
excludes  uncle. 


See  Custvvi  (Succession)  (4). 


No.  43  P.  R.  1913. 


ARBITRATION 


Atvard  dealing  with  tico  matters — one  not  ivithin  junsdiction  of  Court — 
Courtis  duty  to  adjudicate  on  the  point  ivitldn  its  jurisdiction — appeal 
from  decree  in  accord  with  part  of  the  award  --Ciiil  Procedure  Code,  1882, 
section  522 — Civil  Procedure  Code,  1908,  schedule  II,  section  16 — La7id 
acquisition  case — aioard  of  Collector  ajjportioning  the  compensation  — 
jurisdiction  of  Civil  Court  to  interfere  xvith  such  apportionment — estoppel. 

One  M.  S.  died  in  1902  leaving  three  sous,  G.  C,  A.  S.  and  R.  D.  and 
land  both  at  Lahore  and  at  Ichhra.  In  1903  the  land  at  Lahore  was 
acquired  by  Government  under  the  Land  Acquisition  Act  and  tlie 
Collector's  award  in  August  1903  determined  the  portion  of  compensa- 
tion to  be  paid  to  the  three  brothers  after  deducting  the  s  mount 
payable  to  a  mortgagee.  Objections  were  made  and  the  Divisional 
Court  eventually  on  16th  March  lb09  held  that  all  three  brothers 
were  entitled  to  the  compensation  in  equal  shai'es,  and  overruled  the 
objection  of  A.  S.  and  R.  D.  that  they  alone  were  entitled  to  it. 
Meanwhile  in  1905  A.  S.  and  R.  D.  instituted  a  suit  against  G.  C.  for 
a  declaration  that  G.  C.  was  not  entitled  to  share  in  the  Ichhi^a 
land  or  in  the  compensation  for  the  Lahore  land  taken  up  by  the 
Government.  The  parties  agreed  to  refer  the  whole  case  to  arbitra- 
tion and  the  award  delivered  in  1906  was  in  favour  of  the  plaintiffs, 
A.  S  and  tt.  D.  G.  C  tiled  objections  to  the  award  and  also  pointed 
out  that  the  Court  had  not  jurisdiction  in  regard  to  the  apportion- 
ment of  the  compensation  for  the  Lahore  land.  Thereon  the  Court 
dismissed  the  whole  claim  as  being  exclusively  within  the  jurisdiction 
of  the  Land  Acquisition  Court.  On  appeal  the  Divisional  Judge  upheld 
this  decision  as  regards  the  Lahore  land  but  decreed  the  plaintiffs' 
claim  in  regard  to  the  Ichhra  land  in  accordance  with  the  award 
holding  that  the  first  Court  had  jurisdiction  to  entertain  this  part 
of  the  claim.  ,,. 
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ARBITRATION— concZd. 

Held,  that  as  regards  the  Ichhra  laud  the  decree  of  the  Divisional 
Judge,  being  in  accord  with  the  award,  was  not  of  en  to  appeal,  vide 
section  522  of  the  Code  of  Civil  Procedure,  1882,  or  section  10, 
schedule  II  of  the  new  Code  of  1908. 

Held  also,  that  the  lower  Courts  were  bound  to  adjudicate  on  that 
portion  of  the  claim  which  Avas  within  the  jurisdiction  of  the  first 
Court,  viz.,  the  Ichhra  land,  notwithstanding  that  the  award  dealt 
also  with  the  Lahore  land,  the  latter  being  separable  from  the 
former. 

5  P.  E.  1883  {Partap  Singh  v.  Devi  Singh),  56  P.  B.  1886  (Fateh 
Singh  v.  Karm  Chand),  distinguished. 

Held  also,  that  the  finding  that  the  first  Court  had  not  jurisdiction 
to  adjudicate  on  that  pait  of  the  claim  which  related  to  the  compensa- 
tion for  the  Lahore  land  was  correct. 

37  P.  E.  1905  {SherKhan  v  Shamsher  Khan),  followed. 

Held  furthei*,  that  the  fact  that  G.  C,  the  defendant  in  that  case, 
agreed  to  refer  the  whole  case  to  arbitration  did  not  estop  him  from 
subsequently  questioning  the  jurisdiction  of  the  Court  in  respect  of 
part  of  the  claim  and  from  defending  his  rights  in  the  Land  Acquisi- 
tion Court. 

Pitchuvier  V.  Peru  Mai  Konaii  (1912)  13  Indian  Coses  651,  distin- 
guished. 

No.  62  P.  R.  1913. 


AROBAS. 


Ancestral  land — sons  not  entitled  to  have  their  share  separated  and 
allotted  to  them  in  the  life-time  of  their  father. 


See  Hindu  Law  ( 1 ). 

AWANS. 

Talagang  tahsil — unequal  distribution  among  sons. 

See  Custom  (^Alienation)  (13). 


No.  5  P.  R.  1913. 


No.  114  PR.  1913. 


AWARD. 


(1)     Appeal  from  decree  passed  in  terms  of  an  award. 
See  Civil  Procedure  Code,  1908  (8). 


No.  9  P.  R.  1913. 


(2)     Unstamped — may     be    received   in   evidence   on   payment   of 
penalty. 

See  Civil  Procedure  Code,  1908  (26). 

No.  66  P.  R.  1913. 

(.3)  Of  aibitrators  on  parting  of  matter  refen-ed  is  invalid. 
Seo  Civil  Procedure  Code,  1908  (25). 

No  92  P.  R.  1913. 
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CAUSE  OF  ACTIOK 

Survival  of— on  death  of  plaintiff  with  limited  interest  in  a  declara- 
tory sni*-. 

See  Declaratory  Suit. 

No.  65  P.  R.  1913. 

CIVIL  PROCEDURE  CODE,  1882. 

(1)  Sections  351,  356  and  502. 
Insolvency — poi.cer  of  receiver  to  institute  suits. 

Held,  that  a  receiver  of  the  property  of  an  insolvent,  appointed  under 
section  351  of  the  Code  of  Civil  Proceduie,  1882,  has  no  locus  standi  to 
bring  a  suit  in  Court  for  the  recovery  of  the  insolvent's  property,  even 
with  the  previous  sanction  of  the  District  Judge. 

Earn  Lochan  Sircar  v  Hogg  (1868)  10  IF.  R.  430,  Drohomoyi  Gupta 
V.  Davis  ( 1 887)  I.  L.  B.  1 4  Cat.  323  (339-34 1 ) ,  Fink  v.  Moharaj  Bahadur 
Singh  (J898)  1.  L.  R.  25  Cal.  642  (646),  Miller  y.  Bam  lianjan  Chahar- 
rarti  (IH84)  I.  L.  fi.  10  Cal.  1014,  Dunne  y.  Kumar  Chandra  Kisore 
(1902)  I.  L.  B.  30  Cal.  593  (598),  Jagat  Tarini  Dasi  v.  i^aha  Gopal 
Chaki  (1907)  I.  L.  B.  34  Cal  '305  (315-317),  In  le  Sacker  (1888)  22 
Q.  B.  D.  179  (185). 

No.  56  P  R.  1913. 

(2)  Section  522. 

Appeal  from  decree  in  accoid  with  part  of  an  award  of  arbitrators. 

See  Arbitration. 

N0.52P.  R.  1918. 

CIVIL  PROCEDURE  CODE,  1908. 

(1)     Section  2  (2;. 

Freliminary  decree — meaning  of — decision  on  a  preliminary  issue  of 
res  judicata. 

Plaintiff  sued  defendants  for  a  declaration  that  he  was  owner  of 
certain  land  in  defendants'  possession.  Defendants  pleaded  inter  alia 
that  the  suit  was  haired  by  the  rule  of  res  judicata,  by  reason 
of  a  previous  decision  arrived  at  on  a  compromise  in  a  former  suit 
while  plaintiff  was  a  minor.  The  first  Court  framed  a  preliminary 
issue  on  this  point  and  decided  it  in  favour  of  plaintiff  and  ordered 
that  "  other  issues  shall  therefore  be  framed."  The  defendants 
appealed  to  the  Chief -Court  against  the  decision  on  the  preliminary 
point. 

Held,  that  the  order  of  the  first  Court  was  not  a  preliminary  decree 
within  the  meaning  of  section  2  (2)  of  the  Civil  Prjceduie  Code  and 
that  consequently  no  appeal  from  the  order  was  competent. 

41  P.  7?.  1911  {Kashi  Nathy.  Nathu  Bam),  82  P.  E.  1911  {'Mir 
Umar  Ah  v.  Mtissammat  Nasib-un-Nisa)  and  96  P.  B.  1911  {Gurdas  v. 
Bhag),  referred  to. 

Bhup  Inder  Bahadur  Singh  v.  Bijai  Bahadur  Singh,  (1500),  I.  L.  R. 
23  All.  152  (P.  C),  differentiated. 

No.  10  P.  R.  1913. 


Vlll 
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(2)  Sections  2  (2),  47  and  344 

Bestittition — right  of  appeal. 

R.  C.  and  R.  S.  obtained  an  ex  parte  decree  against  S.  P.  and  others 
in  the  District  Judge's  Court,  Delhi,  on  20th  June  1904,  and  got  two 
houses  in  Delhi  attached  on  15th  July  1904,  and  R,  C.  and  R.  S. 
purchased  S.  P.'s  ^rd  share  at  a  Court  sale  on  12th  October  1904. 
The  ex  paite  decree  of  20th  June  1904  was  set  aside  by  the  Chief  ('ourt 
on  16th  May  1906,  and  the  suit  of  R  C.  and  R.  S.  as  against  S.  P.  was 
eventually  dismissed  by  the  District  Judge  on  8tli  December  1906, 
the  decree  being  upheld  on  appeal  to  the  Chief  Court  on  31st  October 
190T.  On  the  17th  October  1910  (after  a  previous  infructuous 
application)  S.  P.  applied  to  the  Delhi  Court  under  section  144,  Civil 
Procedure  Code,  for  restitution  of  his  ird  share  in  the  above  property.  , 
It  was  objected  that  the  application  was  time  barred,  but  the  Court 
held  it  to  be  within  limitation.     On  appeal  to  the  Chief  Court — 

Eeld,  that  no  appeal  lay,  as  the  order  was  not  a  "  decree  "  within 
the  meaning  of  section  2  (2),  Civil  Procedure  Code,  inasmuch  as  the 
determination  of  a  question  within  section  144  means  the  deteimina 
tion  of  a  question  directly  covered  by  the  section  and  not  of  one, 
incidentally  connected  with  or  collateral  to,  the  decision  of  any  such 
question,  and  that  the  question  of  limitation  in  this  case  was  one 
merely  collateral  to  the  question  of  restitution  and  was  not  therefore  a 
question  within  section  144,  Civil  Procedure  Code,  the  determination 
of  which  would  amount  to  a  decree. 

No.  HOP.  R.  1913. 

(3)  Section  2  (II). 

Liability  of  a  person  who  intermeddles  with  the  estate  of  a 
deceased. 

See  Provincial  Small  Cause  Court  Act. 

No.  115  P.  R.  1913. 

(4)  Section  II,  Explanation  IV. 

Res  judicata. 

One  K,  the  original  proprietor  of  the  land  in  suit,  mortgaged  it  to 
his  daughter's  son  N  S.  K  died  leaving  a  widowed  daughter-in-law  A, 
her  husband  havinj?  predeceased  K.  A  and  JN  S  entered  into  an 
agreement  under  which  A  was  recognised  as  the  representative  of  her 
deceased  husband  and  the  mortgage  to  N"  S  was  accepted  as  valid.  It 
was  likewise  agreed  that  A  should  occupy  half  the  land  during  her  life, 
N  S  takitrg  the  other  half  and  being  recognised  as  heir  to  the  whole 
on  A's  death.  This  agr"eement  was  not  registered.  Some  15  years 
later  A  sold  the  whole  land  to  defendants,  one  of  whom  was  a  collateral 
of  K-  The  vendees  sued  to  redeem  the  mortgage  to  N  S  who  resisted 
the  suit  on  the  strength  of  the  agreement  between  him  and  A,  but  was 
unsuccessful  In  appeal  N  S  for  the  first  time  urged  that  he  was  the 
sole  reversioner  to  K,  and  that  A's  husband  having  piedeceased  K,  A 
was  entitled  to  maintenance  only  and  had  therefore  no  right  to  sell  the 
land.  This  contention  was  overruled  by  the  Divisional  Court  and  also 
by  the  Chief  Court  on  further  appeal,  and  redemption  of  the  mortgage 
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was  allowed.  On  A.'s  death,  N.  S.  sued  for  possession  of  half  the  land 
sold  to  defendants  on  the  grounds  that  he  had  a  right  to  succeed  as 
daughter's  son  and  that  the  sale  was  without  consideration  and  neces- 
sity. The  first  two  Courts  held  that  the  suit  was  barred  by  the  rule 
of  res  judicata  by  reason  of  the  decision  of  the  Chief  Court  in  the 
redemption  suit.     On  further  appeal  to  the  Chief  Court — 

Held,  that  the  suit  was  not  barred  under  section  11,  Civil  Procedure 
Code.     The  previous  decision    of  the  Chief  Court  was  based  upon  the 
t  pleadings    of   the  parties    and  what  was    really  decided  was,  that,  in 

view  of  those  pleadings,  N".  S.  was  precluded  from  setting  up  his  right 
as  reversionary  heir  to  defeat  the  sale  ;  i^  was  not  finally  decided  that 
N.  S.  was  not  a  reversionary  heir  of  K, 

Held  also,  that  the  suit  was  not  banned  under  proviso  lY  to  section 
1],  Civil  Procedure  Code,  inasmuch  as  when  the  suit  for  redemption 
was  brought  N.  S.  occupied  a  two-fold  position,  viz.,  (1)  as  mortgagee 
and  (2)  as  the  alleged  next  heir  to  the  mortgaged  property.  N.  S. 
having  allowed  A.  to  come  into  possession  of  K.'s  property  he  held 
possession  of  the  property  mortgaged  as  mortgagee,  and  to  a  suit  for 
redemption  by  the  vendees  from  A.  he  coixld  not  have  pleaded  want  of 
consideration  and  necessity  for  the  sale  in  their  favour. 

DTiando  Earn  Chandra  v.  Balkrishna  Govind  Nagvekar  (1883)  I.  L.  B. 
8  Bom.  190,  distinguished  and  doubted. 

101  P.  B.  1891  (Btita  V.  Khushal  Singh),  Gujadhar  Pande  v.  Parbatt, 
I.  L,  B.  33  All.  312,  referred  to. 

No.  87  P.  R.  1913. 

(5)    Section  11,  explanation  IV. 

Res  judicata— 

D.  S.  gave  the  land  in  suit  to  his  daiTghter's  sens,  all  of  whom  died 
childless,  the  last  of  the  donees  being  C.  S.,  who  left  a  widow. 

The  plaintiffs  in  the  present  case  alleging  themselves  to  be  collaterals 
of  C.  S.  brought  a  suit  against  the  widow  of  C.  S.,  .'md  one  A.  S.,  who 
claimed  to  be  the  adopted  son  of  C.  S.,  for  a  declaration  that  they 
would,  as  reversionary  heirs,  be  entitled  to  the  land  after  the  widow's 
death— that  suit  was  dismissed.  The  plaintiffs  then  sued  for  possession 
of  the  land  as  reversionary  heirs  of  D.  S.,  the  donor,  alleging  that  the 
widow  of  C.  S.  had  abandoned  her  life-interest  in  their  favour. 

Held,  that  the  point  for  decision  in  both  suits  was  the  same,  viz., 
whether,  on  the  death  of  C  S  ,  the  land  would  revert  to  the  plaintiffs, 
and  that  inasmuch  as  it  was  open  to  them  in  the  previous  suit  to 
make  their  alleged  relationship  to  L).  S.  aground  of  attack,  they  could 
not  now  raise  this  point  having  regard  to  the  provisions  of  section  11, 
explanation  IV,  Civil  Procedure  Code,  1908. 

Kailash  Mondul  v.  Baroda  Sundari  Dasi  (1897)  I.  L.  B.  24  Cal.  711, 
Woomesh  Chandra  Maitra  v.  Baroda  Das  Mailra  (1901)  I.  L.  B.  28  Cal. 
17,  55  P.  B.  1907  (Charagh  Din  v.  Nazam  Din),  107  P.  B.  1906  (Bhari 
V.  Fir  Baksh),  Bamaswami  Ayyar  v.  Vythinatha  Ayyar  (1902)  /.  L.  B. 
26  Mad.  760  distinguished. 

No.  86  P.  R.  1813. 
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(6)  Section  47  and  order  21,  rule  58. 

Collaterals,  who  have  succeeded  on  death  of  tvidoiv  {Judgment-debtor)  to 
property,  not  her  representatives — hence  no  appeal  from  order  of  exectittng 
Court  in  resfect  of  collaterals'  objections. 

The  applicants  liad  brought  a  suit  against  a  widow  in  respect  of  a 
bond  her  husband  had  given,  and  obtained  a  decree  against  the 
property  of  her  husband— then  the  widow  married  again  and  the 
reversioner  got  possession  of  the  propertj''.  On  application  for  execu- 
tion the  collaterals  objected,  ihat  they  were  not  bound  by  the  deciee.  ♦ 
The  District  Judge  held  that  the  decree  could  not  be  executed  against 
the  property  in  the  collaterals'  possession.  The  deci^ee-holder 
appealed. 

Held,  that  the  collaterals  were  not  "representatives"  of  the  judgment- 
debtor  within  the  meaning  of  section  47,  Civil  Procedure  Code,  and 
therefore  no  appeal  was  competent  from  the  order  of  the  Disrict 
Judge. 

Tallapi'agada  Snndarappa  v.  Boorugapalli  Sreeramnlu,  (1907)  I.  L.  B. 
30  Mad.  402,  followed 

Held  also,  that  as  no  property  was  attached  in  the  hands  of  the 
collaterals  prior  to  the  order  of  the  District  Judge,  order  21,  rule  58 
did  not  apply  to  the  case. 

No.  14  P.R.I  91 3. 

(7)  Section  67. 

Execution  of  decree — Procedure  Code,  1882,  section  327 — sanction  of 
Commissioner  to  sale  of  agricultural  land. 

Held,  that  inasmuch  as  in  the  Civil  Procedure  Code  of  1908,  section 
67  re-enacts  only  the  first  paragraph  of  section  327  of  the  old  Code, 
and  has  omitted  the  second  paragraph  of  the  section  under  which  the 
special  rule  authorising  the  Commissioner  to  sanction  sales  of  agricul- 
tural land  in  execution  of  the  decree  of  a  Civil  Court  had  been  framed, 
the  special  rule  in  question  became  inoperative  from  the  date  on  which 
the  new  Code  came  into  foice,  and  that  the  sanction  of  the  Commis- 
sioner of  the  Division  is  no  longer  required  as  a  condition  precedent 
to  the  sale  of  agricultural  land  in  execution  of  a  decree  for  money. 

No.  89  P.  R.  1913. 

(8)  Section  104  (1)  (/)  and  schedule  II,  paras.  17, 19,  20  and  21. 
Appeal  from    decree   passed  in  terms  of  aii  aicurd — where  agreement  to 

submit  was  made  out  of  Court — Revision 

Plaintiffs  entered  into  an  agreement  to  refer  certain  disputes  to  the 
arbitration  of  certain  arbitrators.  Subsequently,  no  award  having 
been  made,  the  parties  apf>lied  to  the  Court  and  asked  that  the 
agreement  be  filed  in  Court  and  action  taken  thereon.  This  applica- 
tion was  registered  as  a  suit  and  proceedings  taken  in  terms  of  pai'aa. 
17 — 19,  .schedule  II  of  the  Code  of  Civil  Procedure.  An  award  was 
eventually  given  by  arbiti^ators  and  an  umpire  appointed  by  the  Coiu't 
and  a  decree  passe<i  in  terras  of  that  award  a  variety  of  objections 
having  been  disallowed.  From  this  decree  the  defendant  filed  a  revi- 
sion to  the  Chief  Court,  but  it   was  urged  that  he  had  right  of   appeal. 
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Held,  that  the  right  of  appeal  allowed  by  section  104  (1)  (/)  of  the 
Code  of  Civil  Procedure  must  be  confiued  to  cases  referred  to  in  pa-  as. 
20  and  21  of  the  second  schedule  and  is  not  applicable  to  cases  falling 
under  paras.  17 — 19,  and  consequently  no  appeal  was  competent  in 
the  present  case  under  this  section  or  otherwise. 

1  P.  B.  1908  (F.  B.)  {ShanJcar  Mai  v.  NatJm  Mai)  and  80  P.  i?.  1908 
(P.  G.)  (Hans  Baj  v.  Sundar  Lai),  referred  to. 

Held  also,  that  although  the  Coui't  had  power  in  case  of  errors  in 
procedui-e  or  misuse  of  jurisdiction  to  interfere  on  the  revision  side 
with  a  decree  passed  upon  an  award,  there  were  no  grounds  in  the 
{•resent  case  for  such  interference. 

89  P.  B.  1902  (F.  P.)  {Banna  Lai  v.  Mussammat  Soman)  and  15  P. 
B.  1899  {Sheo  Narain  v.  Sheo  Bam),  and  Nadier  Chand  v.  Gohiyi'd 
Chander,  (1903)  2  Cal.  L.  J.  61,  referred  to. 

No.  9  P.  R.  1913. 

(9)  Section  110. 

Leave  to  appeal  to  His  Majesty  in  Council—value— quedion  directlu  or 
indirectly  involved. 

^^  Where  certain  persons,  being  ground  landlords  of  a  valuable 
'  Can]  occupied  by  various  tenants,  were  unsuccessful  in  five  suits 
brought  for  ejectment  of  some  of  these  tenants  and  for  enhancement 
of  rent,  the  consolidated  value  of  these  five  suits  being  less  than 
Rs.  10,000,  but  the  value  of  the  whole  Ganj  being  considerably  over 
Rs.  10,000.  "^ 

Held,  that  section  110,  Civil  Procedure  Code,  does  not  provide  for  an 
appeal  under  such  circumstances.  The  question  directly  or  indirectly 
involved  must  be  one  between  the  parties  to  the  suits  which  have 
been  instituted  and  not  one  between  one  party  to  such  suits  and  other 
persons  who  were  not  parties  to  those  suits. 

Hanuman  Prasad  v.  Bhagwati  Prasad  (1902)  I.  L.  B.  24^  All.  2^Q 
approved,  Ananda  Chandra  Boser.  L.  P.  B.  Broughton,  9.  B.  L  B 
4ii3,  distinguished. 

No.  90  P.  R.  1913. 

(10)  Section  113  and  oeder  46,  el'le  1. 

Jurisdiction  of  lotver  Appellate  Court  to  make  a  reference  to  the  Chief 
Court  when  it  has  not  jurisdiction  to  entertain  an  appeal. 

Held,ih^t  order  46,  rule  1,  Civil  Procedure  Code,  must  be  read  with 
section  J 13  of  the  Code  and  that  consequently  when  a  Divisional  Judge 
finds  that  he  has  not  jurisdiction  to  entertain  an  appeal  from  an  order 
?^  ^1. -"^^^  Court,  he  has  also  no  jurisdiction  to  make  a  reference  to 
the  Chief  Court  under  that  section. 

No.  61  P.  R.  1913. 

(11)  Section  149. 

Cotirfs  power  to  allow  opiiellant  to  make  np  deficiency  of  Court  fee- 
unreasonable  delay  in  re-filing  the  appeal— limitation. 

He/fZ,  that  an  appellant  who  has  been  allowed  under  section  149  of 
the    C  ode   of   Civil   Procedure   to   make  up  a  deficiency  in  the  Com  t- 
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fee  on  his  memorandum  of  appeal  must  shew  that  he  has  prosecuted 
his  appeal  with  reasonable  diligence,  and  that  an  appeal  which  is  not 
re-filed  with  full  Court  fee  for  a  whole  year  is  consequently  barred  by 
limitation. 

Karsondas  Dharamsey  v.  Bai  Gungabai  (1905)  J.  L.  B.  30  Bom.  329 
(380)  referred  to. 

No.  55  P.  R.  1913. 

(12)  Section  151  and  order  20,  rule  14. 

Bre'-eviption  decree — compliance  toith  it  —  ivJiere  defendant  has  ivith- 
drawn  part  oftnoney  deposited  by  plaintiff  in  discharge  of  his  {defendant^' s) 
costs — Punjab  Fre-empti<-n  Act,  section  19 — power  of  Court  to  grant 
plaintiff  time  to  pay  in  this  amount. 

Held,  that  under  order  20,  rule  14,  Code  of  Civil  Procedure,  a  pre- 
emption decree  should  direct  payment  by  a  certain  date  not  only  of 
the  purchase-money  but  also  of  the  costs,  if  any,  decreed  against 
plaintiff. 

Held  also,  that  when  the  decree  erroneously  directs  payment  by  a 
certain  date  of  the  purchase-money  only,  and  not  of  the  costs,  pay- 
ment of  the  former  by  the  date  fixed  will  save  the  plaintiff  from  the 
penalty  of  having  his  claim  dismissed  and  the  mere  fact  that  defendant 
has  withdrawn  part  of  the  purchase-money  deposited  before  decree 
under  section  19,  Punjab  Pre-emption  Act,  in  discharge  of  his  costs, 
will  not  affect  the  question,  whether  due  compliance  has  been  made 
with  the  terms  of  the  decree. 

Held  further,  that  under  section  151,  Civil  Procedure.  Code,  the 
lower  Court  had  poAver  to  grant  the  plaintiff  further  time  to  pay  the 
amount  of  costs  withdrawn  by  the  defendant. 

No.  3  P.  R.  1913. 

(13)  Section  152. 

Tleaders  fee  assessed  ad  valorem,  even  if  wrong,  no  ground  for  amend' 
ment  of  decree— proper  remedy,  review  or  appeal — revision — delay. 

The  petitioner  applied  under  section  152  of  the  Code  of  Civil  Pro- 
cedure, 190^,  for  amendment  of  a  deci^ee  by  changing  the  amount  of 
pleader's  fee  from  Es.  5S0  to  Rs.  10  or  Rs.  ^^.  The  judgment  on 
which  the  deci'ee  was  based  ran  as  follows  :  "  The  application  there- 
fore that  a  decree  be  passed  in  accordance  with  the  terms  of  the 
award  will  stand  dismissed  with  costs."  The  suit  was  valued  at 
Rs.  20,000,  and  in  the  decree  the  pleader's  fee  was  assessed  ad  valorem 
on  this  amount.  The  Court  below  rejected  the  application,  on  the 
ground  that  it  did  not  see  any  good  reason  for  amendment. 

Held,  that  even  if  the  assessment  of  the  pleader's  fee  was  wrong,  the 
decree  was  not  at  variance  with  the  judgment,  and  there  was  no  clerical 
or  arithmetical  error  in  the  decree  and  no  error  arising  from  any 
accidental  slip  or  omission  to  bring  the  case  within  the  purview  of 
Bection  152  of  the  Code  of  Civil  Procedure,  1908,  or  its  corresponding 
tection  206  of  the  old  Code. 
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Held  also,  that  the  applicant's  remedy  washy  application  for  I'eview 
or  by  appeal,  and  having  failed  to  adopt  either  of  these  remedies,  the 
applicant  was  not  entitled  to  come  into  Court  several  years  after  both 
these  remedies  had  become  banned  by  limitation  and  apply  for  amend- 
ment of  the  decree. 

Khoda  Bukhsh  v.  Mowla  Buhsh  (1870)  14  S.  W,  R.  255,  Kalu  v.  Latu, 
(1893)  /.  L.  B.  21  Cal.  259  MtcJiammad  Sulaiman  Khan  v.  Muhamviad 
Yar  Khan,   ( 1888)  I.  L.  B.  11  All.  267  (F.  B.),  referred  to. 

Held,  further,  that  the  revisional  powers  of  the  Chief  Court  could 
not  be  exercised  merely  because  the  fee  allowed  seemed  excessive  and  a 
decree  could  not  be  amended  unless  one  of  the  reasons  specified  in  the 
Code  as  justifying  amendment  had  been  established. 

No.  47  P.  R.  1913. 

(14)  Section  154,  order  41,  rules  23  and  25. 

Appeal  from  order  of  remand — undassed  suit  valued  at  Bs.  500 — Gene- 
ral Clauses  Act  X  of  1897,  section  6. 

This  was  an  appeal  from  an  order  of  remand  by  the  lower  Appellate 
Court,  dated  the  22nd  April  1909,  in  an  unclassed  suit,  valued  at 
Rs  500.  The  suit  was  instituted  on  the  19th  December  1907.  It  was 
admitted  that  no  appeal  was  competent  under  the  new  Code  of  Civil 
Procedure,  but  it  was  contended  that  the  suit  having  been  brought 
before  the  new  Code  came  into  force,  an  appeal  lay  under  the  old  Code. 

Held,  that  no  appeal  was  competent — 

(1)  because  the  order  of  the  lower  Appellate  Court  had  been  pass- 
ed after  the  date  when  the  new  Code  of  1908  came  into  force  and 
section  154  of  that  Code  only  saves  ''  a.\iy  present  right  of  appeal,"  i.  e  , 
a  right  which  had  actually  come  into  existence  at  the  commencement 
of  the  Code  by  reason  of  the  decree  or  order  appealed  from  having  been 
passed  before  the  1st  January  1909, 

12  P.  B.  1900  (F.  B.)  (Narsing  Das  v  Dholan  Das).  The  Colonial 
Sugar  Befining  Company  v.  Irving,  (1905)  L.  R.  App.  Cases  369  (372) 
(P.  C),  referred  to. 

Kalinga  Hebbra  v.  Narasimha  Hebbra,  (1911)  21  Mad.  L.  J.  631 
dissented  from, 

(2)  because  the  order  of  lemand  made  on  the  22nd  April  1909  conld 
only  be  made  under  the  new  Code  and  there  could  consequently  be  no 
appeal  from  it  under  section  588  (25)  of  the  old  Code  which  was  no 
longer  in  existence. 

No.  1  P.  R.  1913. 

(15)  Order  21,  role  63. 

Suit  by  objector  to  establish  her  right  to  the  property  attached  in  execu- 
tion of  a  decree  against  her  husband — valuation  of  suit  for  purposes  of 
jurisdiction' 

The  suit  was  brought  by  the  wife  of  a  judgment- debtor  for  a  declar- 
ation  that   a  certain  house,  which  had  been  attached  in  execution  of  a 
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decree  against  her  husbaud  for  Rs.  27] -4-0  was  in  reality  her  property, 
haviiio;  been  made  over  to  her  in  lieu  of  dower,  the  value  of  the  honsj 
being  given  as  Rs.  5,414. 

Held,  that  in  suits  of  this  nature  where  the  right  to  maintain  the 
attachment  as  between  the  objector  and  the  decree-holder  is  all  that  is 
in  dispute,  the  value  of  the  sviit  for  purposes  of  jurisdittion  is  the 
decretal  amount,  but  where  tlie  objector,  as  in  this  case,  seeks  for  a 
declaration  of  her  own  title  as  against  both  decree-holder  and 
judgment-debtor  which  covers  the  whole  property,  the  value  of  the 
suit  is  the  value  of  the  i>roperty  involved  unless  the  judgment-debtor, 
though  pro  forma  a  party,  luis  no  interest  of  any  kind  in  the  decision. 

Held  also,  that  a  confession  of  judgment  is  not  equivalent  to  an 
absence  of  interest 

Dwarlca  Das  v,  Kameshar  Prasad  (1894)  I.  L.  B.  17  All.  69  (74), 
followed. 

Krishnasami  Naidu  v.  Somasundaram  Chettiar  (1906)  I.  L.  R.  30 
Mad.  335  (F.  B  ),  Dhan  Devi  v  Zamurrad  Begam  (1905)  I.  L.  B.  27 
All  440,  55  P.  B.  l906(Bishnu  v.  Lai  Singh),  142 P.  B.  1909  {Zorawar 
Singh  v.  Dewa)  C  A.  645  of  1910  (unreported)  and  94  P.  B.  1908 
(F.  B.),  (^Sher  Ali  Shah  v.  Lachman  Das),  referred  to. 

No.  82  P.  R.  1913 

(16)  Order  22,  rule  4. 

Sjiit  for  possession  of  hnd  sold  by  /  lainliff^s  father — abatement  of 
appeal  in  toto  on  failure  cf  bringing  on  the  record  the  representatives  of  one 
of  the  respondents,  ivho  had  died 

The  father  of  plaintiff  had  sold  the  land  in  suit  to  one  M.  D.  who 
resold  it  to  seven  persons  by  one  deed  of  sale,  which  specified  the  area 
each  of  the  vendees  was  to  take  but  not  the  proportion  in  which  the 
sale  money  was  to  be  paid  by  vendees. 

Plaintiff  sued  for  possession  after  his  father's  death  on  the  ground 
that  the  sale  was  not  binding  on  him.  The  fiist  Court  decreed  his 
claim,  but  the  Divisional  Judge  reversed  this  decree  on  appeal.  Plain- 
tiff then  appealed  to  the  Chief  Court. — M.  D.  one  of  the  vendees- 
respondents  subsequently  died  and  as  no  application  was  made  to 
bring  his  representatives  on  the  record,  the  appeal  abated  as  far  as  he 
was  concerned. 

Held  that,  as  the  land  was  still  joint  in  the  hands  of  the  vendees, 
the  appeal  having  abated  against  one  of  them,  could  not  proceed  against 
any  of  the  respondents  and  must  be  dismissed. 

Alia  Bakhsh  v.  Madho  Bam  (1900)  I.  L  B.  23  All.  22,  and  Joy  Gohind 
Laha  v.  Monmotha  Naih  Banerji  (1906),  /.  L.  B.  33  Cal.  580  distin- 
guished. 

Hem  Kunioar  v,  Amba  Prasad  (1900)  I.  L.  B.  22  All.  430  followed. 

No.  62  P.  R.  1913. 

( 17)  Order  34,  rules  4  and  5  (2). 

Mortgage — suit  for  sale  -  after  preliminary  decree,  if  money  is  not  paid^ 
Court  must  make  a  final  decree  for  sale  a7id  cannot  recognise  any  settle- 
ment except  by  payment. 

Held,  that  in  a  suit  by  a  mortgagee  for  sale  of  the  mortgaged 
property,    whei-e  the  Coui-t  has    passed   a   preliminary   deci-ee  tinder 
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order  34,  rule  4,  schedule  II  of  the  Code  of  Civil  Procedure  and  the 
money  is  not  paid  as  directed,  the  Court  is  bound  to  pass  a  final  decree 
for  sale,  as  provided  in  rule  5(2)  and  can  i-eeognise  no  other  settlement 
except  by  payment  into  Court. 

No.  12  P.  R.  1913. 

(18)  Order  34,  rule  7  (c). 

Execution  of  decree  for  redemption  ivhich  fixes  no  date  for  payment  of 
the  mortgage'Dioney — limitation — Indian  Limitation  Act,  IX  of  1908, 
article  18  i. 

Held,  ihat  limitation  for  execution  of  decree  for  redemption,  which 
fixes  no  time  for  payment  of  the  amount  due  upon  the  mortgage,  is 
governed  by  article  182  of  tlie  Limitation  Act  and  is  not  affected  by 
Older  34,  rule  7  (c)  of  the  Code  of  Civil  Procedare,  under  which  the 
Court  should  in  the  decree  have  fixed  a  day  within  six  months  for 
payment  of  such  amount. 

Bandhu  Bhagat  r.  Shah  Muhammad  Taqi  (1892)  I.  L.  B.  14  All. 
350.  Jai  Kishen  v.  Bhola  Nath  (1892)  I.  L.  R.  14  All.  529,  Sheikh 
Wazir  v.  Dhuman  Khan  (1893)  I.  L.  R.liQ  All.  65,  Murlidhar  v.  Parsha 
Bam  (1910)  /.  L.  B.  25  Bom.  101,  differentiated. 

No.  68  P.  R.  1913. 

(19)  Order  41,  rules  3  and  20. 

Power  of  Court  to  dii^ect  a  person  to  be  made  a  respondent  in  an 
appeal  and  to  amend  memo  of  appeal— when  to  be  exercised. 

See  Land  Acquisition  Act,  1894  (2). 

No.  59  P.  R.  1913 

(20)  Order  XLI,  rule  25. 
Enquiry  on  remand. 

Held,  that  when  an  Appellate  Court  lemands  certain  issues  under 
order  XLI,  rule  25,  Civil  Procedure  Code,  1908,  to  the  Court  from 
whose  decree  the  appeal  is  preferred  for  repoi't  and  enquiry,  such 
Court  must  i'self  make  the  enquiry  and  has  no  jurisdiction  to 
delegate  the  decision  of  those  issues  to  a  C'ouif  subordinate  to  itself. 

Sahri  y.  Ganeshi  (1891)  I.  L.  B.  14  All.  23  followed. 

All  Sher  Khan  Y.  Ahmad-tdlah  Khan  (1907)  I.  L.  B.  2  All.  660, 
referred  to. 

No.  105  P.  R.  1913. 

(21)  Order  44,  rule  1. 

Application  for  leave  to  appeal  in  forma  pauperis — Cnnrt-fees  on — 
Court-Fees  Act,  section  7  IV  (c)  and  (d). 

A  suit  brought  in  forma  pauperis  was  valued  for  purposes  of  jurisdic- 
tion at  Es.  31,849-1-9  and  an  ap(dication  for  leave  to  appeal  in /cwma 
pauperis  valued  the  claim  at  the  same  figure.  The  claim  was  said  to 
be  for  possession  of  a  house,  two  shops  and  recoverv  of  cash,  clothing 
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and  jewelry,  but  applicant's  advocate  at  the  preliminary  hearing 
stated  that  Icis  appeal  was  not  for  possession  of  the  whole  estate  but 
for  a  declaration  and  appointment  of  a  receiver  and  restoration  of 
the  property  (which  it  was  alleged  had  been  squandered,  wasted  and 
alienated  by  the  deceased's  widow)  to  the  status  quo  ante. 

Held,  that  the  Court-fee  leviable  was  ad  valm-em  under  section  7  IV 
(c)  and  {d)  of  the  Court-Fees  Act  calculated  on  the  valuation  of 
the  property  for  purposes  of  jurisdiction. 

Oirdhan  Lai  v.  Ram  Lai  (1899)  7.  L.  R.  21  All.  200,  distinguished. 

Omiao  Mirza  v.  Jones  (^1884)  I.  L.  R  10  Cal  599,  Muhammad 
Zolmruddeen  v.  Muhmmad  Noor-nd-deen  (]  893)  I.  L.  R.  2\  Cal  85, 
Hari  Sanher  Butt  v.  Kali  Kumar  Pafra  (1905)  I.  L.R  32  Gal.  734, 
Raghunath  Ganesli  v.  Gangadhar  Bhikaji  (1885)  /  L.  R.  10  Bom 
60,  Sardarsinghji  v.  GanpatsmgJiji  (1892)  /.  L.  R.  17  B  m-  56, 
referred  to. 

No.  03  P.  R.  1913. 

(22)     Order  47,  rules  (1)  and  7. 

Declaratory  decree — steps  to  keep  alive — review  — application  for — where 
no  application  was  made  to  set  aside  dismissal  for  default. 

W^here  Mussammat  M.  B.  obtained  a  decree  on  an  award  gi^anting 
her  a  sum  of  Rs.  12,000  and  declaring  that  certain  factories  should 
be  hypothecated  to  her  as  security  for  the  amount. 

neld,  that  assuming  that  no  applications  for  execution  of  her 
decree  had  been  made  by  Mussammat  M.  B.  within  the' prescribed 
periods  of  limitation,  the  deciee  being  substantially  a  declaratory 
one,  inasmuch  as  it  created  a  judical  hypothec  or  lien  in  her  favour, 
such  lie7i  would  not  cease  to  exist  if  no  applications  for  execution 
had  been  made  in  accordance  with  the  provisions  of  article  179, 
schedule  II,  Limitation  Act,  1877. 

Held  also,  that  inasmuch  as  in  previous  execution  proceedings  between 
the  same  parties  it  had  been  decided  that  the  decree  of  Mussammat 
M.  B.  had  been  kept  alive  by  successive  applications,  such  decision 
was  binding  on  the  parties  and  the  question  could  not  be  re- opened. 

Held  further,  that  whei'e  a  suit  has  been  dismissed  for  default, 
it  is  competent  to  the  Court  in  which  the  suit  was  so  dismissed,  to 
entertain  and  grant  an  application  for  review  of  judgment,  though 
no  application  had  been  made  to  set  aside  the  order  of  dismissal  under 
section  103,  Civil  Procedure  Code,  1882  ; 

that  though  it  was  competent  to  a  party  to  take  exception  to  the 
granting  of  a  review  by  a  subordinate  Court  in  the  appeal  from  its 
final  decree,  such  objection  must  be  limited  to  the  three  grounds 
specified  in  order  47,  rule  7,  Civil  Procedure   Code,  1908  ;  atid 

that  in  any  case  rule  T,  sub-rule  1  of  order  47,  Civil  Procedure 
Code,  1908,  was  so  wide  in  its  terms  that  the  order  of  a  subordinate 
Court  entertaining  and  granting  a  review  under  the  circumstances 
pet  out  above,  would  be  intra  vires  and  effectual. 
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15  P.  R.  1897  (Nur  Muhammad  v.  Dina"*,  83  P.  R.  1909  (Jncfer 
Singh  v.  Pa?>i  Si7igh),  Koilosh  Mondal  v.  Nabadwip  Chandra  Kar, 
(1896)  2  CoZ.  TF.  A^.  318  and  Raj  Naratn  Furkait  v.  Ananga 
Mohan  Bhandri  (1899)  I.  L.  R.  26  Cal  598,  refered  to. 


No.  109  P.  R.  1913. 


(23)     Order  47,  rule  7. 


Appeal  from  order  granting  application  for  review  for  *'  other  sufficient 
reason  "  tinder  rule  1 — Revision. 

Held,  that  uo  appeal  lies  under  order  47,  rule  7  of  the  Code  of 
Civil  Procedure,  from  an  order  granting  a  review  for  "  other  sufficient 
reasons  "  under  rule  1. 

Held  also,  that  the  fact  that  the  District  Judge  ordered  further 
evidence  to  be  produced  did  not  bring  the  order  witbin  the  pui'view 
of  rule  4  (2)  of  order  47. 

Kessowji  Issur  v.  Great  Indian  Feninsular  Ry.  Co.,  (1907)  I.  L.  R.  31 
Bo^n.  381  (P.  C),  and  Ramanadhan  Chetti  v.  Narayanan  Chetti,  (1904) 
14  Mad.  L.  J.  3-1,  referred  to. 

Held  also,  that  such  an  order,  being  an  interlocutory  one,  should 
not  be  interfered  with  on  revision,  except  under  veiy  special 
circumstances. 

Tekaetkhood  Narain  Singh  v.  Toollsie  Roy,  (1871)  15  W.  R.  9, 
referred  to- 

No.  11  PR.  1913. 

(24)  Schedule  II,  section  16. 

Appeal  from  decree  in  accord  with  part  of  an  award  of  arbitrators. 
See  Arbitration. 

No.  62  P.  R.  1913. 

(25)  Schedule  II,  section  18. 

Arbitrators'  award  as  to  part  only  of  matter  referred — arbitrators  not 
acting  in  concert — Contract  Act,  sections  7  and  107 — acceptance  of 
proposal — resale  of  goods  on  breach. 

Parties  were  piece-goods  merchants  residing  at  Delhi.  Defendants' 
firm  gave  plaintiffs'  firm  indents  for  certain  goods  which  plaintiffs 
imported  from  Bombay,  railed  to  Delhi  and  stored  there  in  godowns 
and  handed  to  defendants  from  time  to  lime.  Disputes  arose  about 
23  cases.  The  indents  contained  an  arbitration  clause.  Arbitrators 
were  appointed  who  gave  an  unanimous  award  in  regard  to  21  cases 
in  favour  of  plaintiffs'  firm  but,  disagreeing  as  to  the  remaining 
2  cases,  made  no  award  jointly  or  individually  in  regard  to  the 
same.  An  umpire  Avas  appointed  who  refused  to  act.  Plaintiffs 
then  gave  defendants  notice  and  subsequentlj''  sold  the  goods  by 
auction  which  resulted  in  a  loss  of  Rs.  6,407-14-10  and  for  this  sum 
a  suit  was  brought. 


iviu 
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Held  that  inasmuch  as  the  arbitrators  did  not  decide  the  whole 
matter  referred  to  them  their  award  was  a  nullity  and  could  not 
be  enforced  pro  tanto,  and  that  the  award  was  also  bad  in  that  the 
arbitrators  signed  it  on  different  dates. 

Held  also,  that  inasmuch  as  no  application  had  been  made  to 
the  first  Court  at  or  before  settlement  of  issues  to  stay  the  suit  under 
schedule  II,  section  18,  Civil  Procedure  Code,  1908,  and  an  abortive 
attempt  had  previously  been  made  to  settle  the  matter  by  arbitration, 
action  should  not  now  be  taken  on  the  objections  subsequently  raised. 

Held  also,  that  where  the  acceptance  of  a  proposal  is  not  absolute  and 
unqualified  the  proposer  may,  nevertheless,  be  bound  by  the  same  if, 
by  his  subsequent  conduct,  he  indicates  that  he  has  accepted  the 
qualifications  set  up. 

Held  further,  that  inasmuch  as  the  indents  provided  that  objections 
might  be  taken  to  the  quality  of  the  goods  within  a  specified  time 
after  delivery,  and  objection  had  been  so  taken,  it  was  not  competent 
to  plaintiff  to  sell  the  goods  and  sue  for  the  resulting  loss,  without 
defendants'  objections  having  been  first  disposed  of. 

Haji  Mahomed  v.  Spinner  (1900)  I,  L.  B.  24  Bom.  510,  referred  to. 

No.  92  P.  R.  1013. 

(26)     Schedule  II,  sectich  20. 

Filing  award  in  Court — admission  of  unstamped  award  on  payment 
of  penalty — Indian  Stamp  Act,  II  of  1899,  section  35. 

;    -  Held,  that  on  an   application  under  the    Code  of   Civil    Procedure, 

schedule  II,  section  20  to  file  an  award  of  arbitrators  in  Court  an 
unstamped  award  may  under  the  provisions  of  section  35  of  the 
Stamp  Act  be  received  in  evidence  on  payment  of  the  penalty. 

Qopi  Eeddiv.  Mahanandi  Beddi  (1889)  I.  L.  B.  12  Mad.-  331, 
distinguished. 

No.  66  P.  R.  1013. 

COLLATERAL  SECURITY— 

Such  as  a  hundi — does  not  deprive  the  lender  from  recovering  his 
book- debt. 

See  Joint  Hindu  Family. 

No.  48  P.  R.  1013. 

COMPENSATION-  FOR  IMPROVEMENTS. 

Main  test  is,  has  market  value  been  enhanced 

See  Evidence. 

No.  77  P.  R.  1913  (P.  0.). 

CONSIDERATION. 

For  an  agreement  embodying  a  compromise  of  disputed  and  doubtful 
rights. 

See  Indian  Limitation  Act,  1908  (12). 
.,  ...  •..  ...  ...  ...  N0.20P.  R.  1018. 
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CONSTRUCTION  OF  DEEDS. 

(1)  In  India — the  real  meaning  of  parties  to  he  regarded — deed  of 
adoption  by  Indian  ladies. 

Held,  that  deeds  and  contracts  of  the  people  of  India  ought  to  be 
liberally  construed  and  literal  sense  is  not  so  much  to  be  regarded  as 
the  real  meaning  of  the  parties. 

Hmiooman  Farsad  v.  Mnssammat  Baboraihinraj,  (1856)  6  Moo.  I.  A. 
393  (411),  Janadhan  Vishnu  v.  Anant,  (1908)  /.  L.  J?.  32  Bom.  386 
(399),  Udai  Raj  Singh  v.  Bhagivan  Baksh  Singh,  (1910)  I.  L.  R.  32  All 
227  {P.  fl),  followed. 

A  deed  of  adoption  made  by  two  Indian  ladies  was  construed  as  effect- 
ing an  adoption  to  the  ladies'  deceased  son  and  husband  respectively, 
as  the  attendant  circumstances  showed  that  this  must  have  been  the 
intention,  although  t!.e  deed  literally  referred  wrongly  to  an  adoption 
to  the  executants  themselves. 

N0.40P.  R.  1013. 

(2)  Meaning  of  the  words  zar-i-marhuna  and  hatnrah  in  a  mortgage- 
deed. 

See  Mortgage. 

No.  45  P.  B.  1918. 

CONVERT. 

Marriage  of  a  Mussalmani  convert  with  a  Hindu  Sikh  Jat  is  valid — 

See  Marriage  (2). 

No.  99  P.  R.  1918. 

COURT-FEE. 

Memo,  of  appeal  returned  for  insuflBciency  of — must  be  re-filed  with 
full  Court-fee  within  reasonable  time. 

See  Civil  Procedure  Code,  1908  (11). 

No.  56  P.  R.  1918. 
COURT.FEES  ACT,  VII  of  1870. 

(1)  On  application  for  lease  to  appeal  in /orTwa^aitpms  must  be 
ad  valorem. 

See  Civil  Procedure  Code,  1908  (21). 
•     •       ...  ...  ...  ...  ...  No.  93  P.  R.  191 S. 

(2)     Section  7  {iv)   (c). 

S^Uts  Valuation  Act,  VII  of  1887,  sections  3,  4  and  8 — suit  for 
declaration — arbitrary  valuation  by  pilaintiff — value  for  jurisdiction — 
interpretation  of  statutes. 

Held,  that  in  all  fiscal  enactments  words  are  to  be  construed  precisely 

and  in  a  manner   which  bears  least  heavily    on   the  subject    and  that 

when   the   meaning  of  the    words  is    clear  "  the  history  "  of    the    law 

relating  thereto   should  not  be  invoiced  to  help  in  the   interpretation  ; 

the  plain  meauiog  of  the  words  themselve?  mast  be  ifiv»u  effact  to. 
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Held,  therefore,  that  in  suits  falling  under  section  7  (w)  (c),  Court 
Fees  Act,  the  Courts  are  bound  to  accept  the  valuation  placed  by  the 
plaintiff  upon  the  relief  sought  by  him,  even  though  such  valuation  is 
arbitrary  and  inadequately  represents  the  value  of  the  property. 

Field  also,  in  regard  to  the  jurisdictional  valve  of  suits  falling  under 
section  7  {iv)  (c)  and  (d)  of  the  Court -fees  Act,  that — 

(a)  as  a  general  rule  the  value  as  determinable  for  the  purposes  of 
Court-fee  and  the  value  of  jurisdiction  is  the  same  (section  8,  Suits 
Valuation  Act)  ; 

(6)  when  the  suit  relates  to  land  or  to  an  interest  in  land,  of  which 
the  value  has  been  detei-mined  by  rules  under  section  3,  Suits  Valuation 
Act,  the  amount  at  which  for  purposes  of  jurisdiction  the  relief  sought 
in  the  suit  is  valued  cannot  exceed  the  value  of  the  land  or  interest  as 
so  determined  (vide  section  4);  and 

(c)  when  the  value  of  the  subject-matter  of  the  suit  has  been  deter- 
mined b}'^  rule  made  under  section  1*,  Suits  Valuation  Act,  the  value 
of  such  a  suit  for  the  purposes  of  the  Court  foes  Act,  and  of  the  Suits 
Valuation  Act  shall  be  as  determined  by  such  rules. 

Held,  consequently,  that  in  the  piesent  suit  (1)  the  plaintiff  was 
competent  to  value  the  relief  sought  by  him  for  the  purposes  of  the 
Court-fees  Act  at  Rs.  130  and  (2)  that  for  the  purposes  of  jurisdiction 
the  value  of  the  suit  was  the  same. 

Boidya  Nath  Adya  v.  Mahhan  Lai  Adya  (!8i^0)  I.  L.  B.  17  Cal  680, 
Mussammat  Bihi  XJmatul  Batul  Y.  Mtissammat  Nanji  Koer  (1907)  11 
Cal.  W.  N.  705,  Krishna  Das  y.  Hari  Charan  Banerjee  (1911)  41  Cal. 
L.  J.  47,  Baj  Krishna  Dey  v.  Bivin  Behari  Bey  ( 191"2)  I.  L  B.  40  Gal. 
245,  and  63  P.  E.  19U2  (NanakY.  Guranditta),  dissented  from. 

Ostoche  V.  Hari  Das  (1880)  I.  L.  B.  2  All.  869,  Jogal  Kishor  v.  TaU 
Singh  {1882)  I.  L.  B.  4  All.  320,  {F.  B.)  Radha  Prasad  Singh  v. 
Balkan  Ojah  (1893)  /.  L.  B.  15  All.  363,  Velu  Goundan  v.  Kumaravelu 
Goundnn  (1896)  /.  L.  B.  20  Mad.  28'.^,    Samiya   Mavali   v.    Minammal 

(1899)  I.  L.  B.  23  Mad.  490,  Guruvajamma  v.    Venkatakrishnama  Ghetti 

(1900)  I.  L.  B.  24  Mad.  31,  Chi>.nammal  v.  Madarsa  Bowther  (1903) 
I.  L.  B.  27  Mad.  480,  Manohar  Ganesh  v.  Bawa  Bamacharandas 
(1877)  /.  L.  B.  2  Bmi.  2\9,  (pp.  226-228),  Sardar  Si7igji  Y.  Ganpat 
Sing ji  (1892)  I.  L,  B.  17  Bom.  56,  Vachhani  Keshabhai  v.  Vachhani 
Nanbha  Bacaji  (1908)  I  L.  B.  33  Bom.  307,  Parvati  Bai  v.  Vishvanath 
Ganesh  (1904)  I.  L.  B.  29  Bom.  207,  Hari  Sanker  Dutt  v.  Kali  luimar 
Patra  ( 1905)  /.  L.  B..  32  Cal.  734,  and  Dayachand  Nemchand  v.  Hem- 
chand  Dharamchund  (1^80)  I.  L.  B.  4  Bom.  515,  (F.  B.),  referred  to. 

No.  Ill  P.  B.  1913  (P»  B.). 

(3)  Section  7  (vi)  and  Schedule  I,  article  1 — Court-fee  on  appeals  in 
pre-emption  cases. 

Plaintiff  sued  for  pre-emption  in  respect  of  a  sale  of  land,  the  price 
of  which  was  stated  to  be  Rs.  56,000.  Plaintiff  alleged  that  the  price 
was  not  fixed  in  good  faith  and  that  the  market  value  was  only 
■^  Rs.  11,000  and  claimed  to  pre-empt  on  payment  of  that  amount. 
The  Court,  however,  decreed  the  claim  on  payment  of  Rs.  66,000. 
Both  parties  appealed.  Plaintiff  claiming  to  pre-empt  on  payment 
of  Rs.  11,000  only  and  the  defendant-vendee  claiming  that  plaintiff 
is  not  entitled  to  the  land  at  all. 
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COURT-FEES  ACT,  VII  OF  1870— concld. 

Held,  that  appeals  in  pre-emption  suits  are  governed  by  article  1  of 
the  first  schedule  of  the  Court -Fees  Act  and  not  by  clause  (vi)  of  sec- 
tion 7,  and  must  therefore  bear  an  ad  valorem  Court-fee  on  the 
amount  or  value  of  the  subject-matter  in  dispute. 

Held,  consequently,  that  the  appeal  of  the  plaintiff  must  bear  an  ad 
valorem  fee  on  Rs.  45,000,  and  the  defendant's  appeal  on  the  value  of 
the  land  computed  as  laid  dowTi  in  clause  {vi)  of  section  7  of  the  Act. 

Hafiz  Ahmad  v.  Sobha  Bam  (1884)  I.  L.  B.  6  All.  488,  Nepal  Bai  v. 
Dehi  Prasad  (\90b)  I.  L.  R.  27  All  U7,Mahadeo  Prasad  y.  Gorakh  Pra- 
sad (1908)  I  L.  R.  30  All  547,  Baji  Lai  v.  Gohardhan  Singh  (1906) 
20  U.  L.  J  B.  121.  Beference  under  Cmcrt  Fees  Act  (1905)  I.  L.  B.  29 
Mad.  367,  Sekharan  Xair  v.  Kongot  Eacharan  (IP09)  I.  L.  B.  "il  All. 
2d5  and  7 1  P.  B.  1911   (Kirpal  Singh  v.  Sant  Singh),  referred  to. 

92  P.  B.  1900  (Hazari  Singh  v.  Pirati).  overruled. 

No.  76  P.  R.  1018  (P.  B.). 

(t)     Section  8  and  article  17  (4). 

Court  fee  on  appeal  by  Secretary  of  State  against  award  of 
compensation. 

See  Land  Acquisition  Act,  1894  (3). 

No.  57  P.  B.  1018. 

CUSTOM  (ADOPTION). 

(1)  Of  collateral  in  9th  degree — 16  years  of  age — by  registered  deed — 
Bandhawa  Jats,  Mauza  Bhangali,  Tahsil  Amritsar — Riwaj-i-am. 

Held,  that  by  custom  among  Randhawa  Jats  of  Mauza  Bhangali, 
Tahsil  Amritsar,  the  adoption,  by  a  registei^ed  deed,  of  a  collateral  in 
the  9th  degree,  who  is  16  years  of  age.  is  valid  in  the  presence  of 
nearer  collaterals. 

40  P.  B.  1905  {Budh  Singh  v.  Mula  Singh),  referred  to. 

No.  2a  P.  B.  1018. 

(2)  Of  distant  collateral  in  presence  of  nearer  collaterals — Qoraya 
Jais,  tahsil  Gujranuala — Riwaj-i-am — onus  probandi. 

Held,  that  among  Jats  and  kindred  tribes  in  the  Punjab,  the  general, 
though  not  the  universal,  custom  is  that  a  man  may  appoint  an  heir 
from  amongst  the  descendants  of  his  ancestor,  and  that  he  need  not 
necessarily  appoint  the  nearest  collateral. 

Also  that  the  age  of  the  adopted  son  is  immaterial. 

Held  further,  that  where  the  custom  of  adoption  has  been  establish- 
ed among  a  particular  tribe,  the  burden  of  proving  that  a  particular 
adoption  is  invalid  is  upon  the  person  alleging  it. 

Held  conseqaently,  that  in  the  present  case  it  was  for  the  plaintiff 
to  prove  that  among  Goraya  .Tats  of  the  Gujranwala  tahsil,  the  adop- 
tion of  a  distant  collateral,  35  years  of  age,  in  presence  of  nearer  colla- 
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terals  was  invalid  bj  custom,  although  the  Eiwaj-i-am  speaks  of 
brothers  and  nephews  having  a  saperior  right  to  other  near  collater- 
als, and  that  the  plaintiff  had  failed  to  prove  this. 

10  P.  B.  1908  (Nidana  v.  Shaman),  40  P.  B.  1905  {Evdh  Singh  v. 
Mula  Singh),  49  F.  ii.  ]909  {Chanda  v.  Akbar),  followed. 

28  P.  B  1887  {Du>ii  Cho,nd  v.  Bam  Chand),  distinguished. 

No.  44  P.R.I 91 8. 

(3)  Of  daughter  s  son  in  presence  of  collaterals— Hindu  Jats,  Bat 
got — residing  in  Jullundur  District  and  owning  land  in  the  Hoshiar- 
pur  District — follow  Jullundur  customs — ancestral  land  includes 
land  taken  in  exchange  for  ancestral  land — Riwaj-i-am  {Jullundur 
District) , 

One  W.  S.,  a  sonless  agricultural  Hindu  Jat  of  the  Rai  got,  adopted 
his  daughter's  son.  His  collaterals  sued  for  a  declaration  that  the 
adoption  would  not  affect  their  reversionary  rights.  W.  S.  was 
originally  settled  in  mauza  Moranwali  in  the  Jullundur  District 
This  village  was  taken  up  by  Government  some  sixty  years  ago 
and  W.  S.  and  other  owners  were  given  an  equivalent  area  of  land  in 
the  Garhshankar  tahsil  of  the  Hoshiarpur  District.  W.  S.  however 
had  his  usual  residence  in  mauza  Kandala  in  the  Jullundur  District 
where  he  had  occupancy  i^ights  in  a  large  area.  The  question  was, 
whether  the  validity  of  the  adpotion  was  to  be  judged  by  the 
Customary  Law  of  the  Jullundur  District  or  by  that  of  the  Hoshiar- 
pur District  and  whether  the  adoption  was  valid  by  such  custom 

Held,  that  under  the  circumstances  of  the  case,  the  custom  of  the 
tribe  in  the  Jullundur  District  must  be  followed. 

Held  also,  that  the  defendant  upon  whom  the  onus  probandi  lay  had 
failed  to  prove  that  by  that  custom  W.  S  was  competent  to  appoint  his 
daughter's  son  as  heir  to  succeed  him  after  his  death  to  land  which 
was  in  the  customary  sense  "  ancestral." 

50  P.  B.  1893  {Ballay.  Budha),  referred  to. 

No.  94  P.  R.  1913. 

(4)  Declaration — Agarwal  Banias  of  Zira,  Ferozepore  District — in 
matters  of  adoption  follow  custom 

Held,  that  among  Agarwal  Banias  of  Zira,  Ferozepore  District, 
the  general  rules  of  Hindu  Law  as  to  adoptions  do  not  apply  and 
that  by  the  custom  applicable  to  them  an  unequivocal  declaration 
by  the  adopting  father  that  a  boy  has  been  adopted  and  the 
subsequent  treatment  of  that  boy  as  the  adopted  son  is  sufficient 
to  constitute  a  valid  adoption. 

Held,  however,  that   owing  to   the   limited  nature  of  the  evidence 
as  to  custom   in  this  case,    it  would   not  bo  a  satisfactory    precedent 
if  in  any  futare  case   further   evidence  regarding  the    alleged  custom 
■    should  be  forthcoming. 

No.l02P.Ba9i3(P.    .). 
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(5)  Jat  Sikhs,  Tarn  Taran  tahsil,  Amritsar  District — do  not  succeed 
collaterally. 

Held,  that  among  Jat  Sikhs  of  the  Tarn  Taran  talisil,  Amritsar 
District,  an  adopted  son  appointed  by  the  usual  customary  method 
does  not  succeed  to  collaterals  as  his  adoptive  fathei's  representative. 

No.  107  P.  B.  1913. 

CUSTOM  (ALIENATION). 

(1)  Liability  of  ancestral  land  in  the  hands  of  the  next  holder  for 
just  debts  incurred  by  a  previous  holder,  but  not  charged  on  the  land. 

Held  that  where  a  male  proprietex^,  governed  by  customary  rules, 
has  contracted  a  just  debt  and  dies  leaving  ancestral  landed  property, 
such  property  is  not  liable  in  the  hands  of  the  next  holder  in  respect 
of  such  debt,  unless  the  debt  had  been  expressly  charged  on  the 
property. 

Held  consequently,  that  a  person  who  has  obtained  a  simple  money- 
deci-ee  for  such  a  debt  against  the  debtor  himself  or  his  representa- 
tives, has  no  right  to  execute  it  against  the  ancestral  land,  once 
m  the  debtor's  possession,  which  has  passed  into  the  hands  of  the 
next  holder  under  customary  law. 

107  P.  B.  1887  {Gujary.  Sham  Das),.Q4^  P.  B.  1898  (Harvans 
Singh  y.  Harnani  Singh),  18  P.  i?.  1908  (Sadhu  Singh  v.  Secretary 
of  State),  and  26  P.  B.  1911  {Sunder  v.  Salig  Bam),  referred  to. 

24)  p.  B  1894  (Atma  Bam  v.  Nauranga),  observations  of  Plowden, 
S.  J.,  dissented  from. 

No.  4  PR.  1013  (P.  B.). 

(2)  Necessity — '^  just  debt'"  defined. 

Held,  that  the  payment  of  a  "  just  debt  "  by  the  male  proprietor 
of  land  to  which  agricultural  custom  applies,  is  a  necessity  for 
which  he  can  validly,  as  against  the  reversioners,  alienate  ancestral 
lands. 

Held  also,  approving  65  P.  B.  1900  (P.  B.)  {Devi  Bitta  v.  Saudagar 
Mul)  that  a  "  just  debt  "  means  a  debt  which  is  actually  due  and  is 
not  immoral,  illegal  or  opposed  to  public  policy,  and  has  not  been 
contracted  as  an  act  of  reckless  extravagance,  or  of  wanton 
waste,  or  with  the  intention  of  destioying  the  interest  of  the 
reversioners. 

No.  26  P.  R.  1013  (P.O.). 

(3)  Suit  by  reversioners  for  declaration  that  alienation  shall  not  affect 
their  reversionary  rights — status  of  alienee  in  regard  to  a  previous 
mortgage  paid  off  by  him. 

Held,  that  where  in  a  suit  by  reversioners  for  a  declaration  that  a 
sale  of  land  shall  n.  t  j.ffect  their  reversionary  rights,  it  is  found 
tL at  the  sale  was  not  for  legal  necessity  except  in  regard  to  <nu  item 
required  to  pay  off  a  previous  mortgage,  the  decree  should  be  to 
the  effect  that  plaintiifs  will  be  entitled  to  get  possession  at  the 
proper  time,  upon  payment  of  the  amount  of  that  item,  and  the 
alienee  is  not  entitled  ta  urge  against  the  reversioners  that  he  can 
retain  the  bud  during  the  life-time  of  the  alienor,  and  can  also  stand 
in  the  shoes  of  the  previous  mortgagee  from  whom  he  has  redeemed. 

No.  37  P.  R.  1013. 
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(4)  Property  dedicated  to  public,  religious  or  charitable  uses — 
evidence  of  such  dedication  among  Hindus. 

Held,  that  the  question  whether  property  has  been  dedicated  to 
public  religious  or  charitable  uses  among  Hindus  is  one  of  fact, 
pure  and  simple,  to  be  decided  according  to  the  feelings  and 
sentiments  of  Hindus,  and  not  by  Anglo-Indian  law  and  principles 
laid  down  in  English  authorities,  as  to  what  amounts  to  a  dedication 
to  the  public. 

No.  38  P.  R.  1913. 

(o)  Ancestral  land—Khatris  of  mauza  Kaunirila,  tahsil  Gujar  Khan, 
district  Rawalpindi —  Hindu  Law. 

Held,  that  plaintiffs,  on  whom  the  onus  lay,  had  failed  to  prove  that 
Khatiis  of  mauza  Kauntrila,  tahsil  Gujar  Khan,  district  Rawalpindi, 
were  governed  by  agricultural  custom  in  matters  of  alienation  of 
ancestral  lands. 

14  P.  P.  1898  (Kartar  Singh  v.  Mothar  Singh)  and  102  P.  Z?.  1907 
{Bura  Mai  v.  Narain  Das),  referi'ed  to. 

No.  64  P.  R.  1913. 

V 

(6)  Validity  of  gift  of  whole  of  a^icestral  -property  to  a  son-in-laio  in 
presence  <f  a  cousin— Nangial  Rajputs,  tahsil  Raivalpindi — Riwj-i-ara. 

Held,  that  by  custom  among  Nangial  Rajputs  of  the  Rawalpindi 
tahsil  a  sonless  proprietor  has  considerably  larger  powers  of  gift  than 
is  ordinarily  possessed  in  respect  of  ancestral  property  by  a  sonless 
proprietor  of  the  Punjab  agricultural  tribes  and  that  a  gift  of  the 
whole  of  his  ancestral  property  to  a  son-in-law  (who  is  also  a  colla- 
teral) is  valid  in  the  presence  of  a  first  cousin  of  the  donor. 

32  P.  R.  1893  (Hassan  Alt  v.  Bahadur)  and  52  P.  R.  1905  {Ahmai  v. 
Jahana),  referred  to. 

No.  64  P.  P.  1913. 

(7)  Ancestral  property  -  will  in  favour  of  daughters  in  presence  of 
collaterals  in  bth  degree—  Khokhars  o/ mauza  Chandua,  Shahptir  District 
— Riwaj-i-am. 

Held,  that  by  custom  among  Khokhars  of  mauza  (  handua  in  the 
Shahpur  District,  a  sonless  proprietor  has  not  the  power  to  leave  his 
ancestral  land  by  will  to  his  daughters  in  presence  of  collaterals  in  the 
fifth  degree. 

No.  72  P.  R.  1913. 

(8)  Gift  to  sister  s  son — ancestral  land — childless  Muhammadan  Jat-^ 
Kathia  tribe,  Shahpur  Disttict.         * 

Whei^e  a  childless  Muhammadan  Jat  of  the  Kathia  tribe  in  the 
Shahpur  District  gave  a  considerable  portion  of  his  ancestral  land  and 
estate  to  his  sister's  son  the  code  of  tribal  custom  of  the  Shahpur 
District  and  the  TFo/jfctiZ-o?-;?  containing  conflicting  entries  as  to  the 
existence  of  a  custom  permitting  such  gift — 

Held,  reversing  the  order  of  the  Divisional  Judge,  that  the  custom 
had  not  been  established. 

94  P.  R.  1905  {Sher  v.  Alam  Sher),  not  followed,  as  the  same 
materials  were  not  then  before  the  Court. 

No.  95  PR.  1913. 
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(9)  Bajputs — Mangat  got  of  Jatana — District  Ludhiana — right  of 
collcUeraU  to  contest  gift. 

Two  brothers,  S.  and  B.,  Rajputs  of  the  Mangat  got,  village  Jatana, 
Distrii't  Ludhiana,  owned  certain  ancestral  agricultural  land  and  on 
S.'s  death  his  son  succeeded  him  and  died  leaving  a  widow  P.  B.  and 
P.  joined  in  giving  their  inheritance  to  A.  S.,  the  daughter's  son  of  P. 
In  a  suit  by  collaterals  for  a  declaration  that  the  gift  would  not  affect 
their  reversionary  rights. 

Held,  that  as  regards  the  land  given  by  B.  inasmuch  as  the  widow 
P.  was  not  his  heir,  the  plaintiffs,  who  were  B.'s  collaterals  in  the  6th 
degree,  were  entitled  to  succeed  in  default  of  a  nearei-  heir  and  to  con- 
test the  gift,  and,  as  regards  the  gift  by  P. 

Held,  that  the  donee's  mother  N.  K.  was  entitled  to  succeed  in  pre- 
ference to  plaintiffs  who  were  P.'s  husband's  collaterals  in  the  7th 
degree  and,  inasmuch  as  N.  K  consented  to  the  gift  to  her  son,  that 
gift  merely  accelerated  his  succession  as  her  heir. 

51  P.  B.  1884  (Bal  Bam  y.  Gnlab  Singh),  114  P.  E.  1889  {Palav. 
Btita),  118  P.  B.  lS9i  {Wazirav.  Tani),b J  P.  B  1892  (Mussamniat 
Kishno  v.  Baman),  42  P.  B.  1892  {hndad  Ali  v.  Ghulam  Jilani),  139 
P.  B.  12,92  {Bustam  Khan  Y.  Mussammot  Jio),  24  P.  B.  iSOiS  {Bar 
Narain  v.  Mussamviat  Beoki),  50  P.  B.  1893  (F.  B.)  {Bulla  v.  Budha), 
19  P.  B.  1895  {Ghatra  v.  Chanan),  3«  P.  B.  1895  {Baushan  v.  Lehna), 
103  P.  B.  1895  {Bavi  Singh  v.  Nanad  Singh),  41  P.  B.  1900  {Ishar  v. 
Ganda  Singh,  42  P.  B.  1902  (Amir  v.  Mttmiminat  Zebn),  35  P.  B.  190(5 
(Khazan  Singh  v.  Belu),  54  P.  E.  [906  (Maiila  Bakhsh  y.  Muhammad 
Bakhsh),  93  P.  B.  1906  (Natha  Singh  v.  Mohan  Singh),  91  P.  P.  1907 
{Bam  Chand  v.  Thakar  Das),  5  P.  B.  1908  {Abdul  Karim  v  Sahib  Jan), 
UP.  B.  1908  {Bajo  v.  Earam  Bakhsh),  86  P.  B.  1908  {Bholi  v.  Man 
Singh),  34  P.  B.  1909  {Ganpat  Bai  y.  Kesho  Bam),  63  P.  B  1909 
{Mohku  V.  Karam),  19  P.  B  1912  {Muhammad  y.  Mussammat  Bakhto), 
24  P.  E.  1912  {Eazara  Singh  v.  Earnam  Singh),  25  P.  E.  1912 
(Partap  Sijigh  Y.  Mussammat  Punjaho,  29  P.  B.  19)2  {Taribaz  Khan 
Y.  Fateh  Khan),  63  P.  E.  1912  {Sant  Singh   v.   Sadda),  referred  to. 

No.  86  P.R.I 91 3. 

(10)  Awans  of  Lamma,  District  Hoshiarjpur — validity  of  gift  to 
daughter. 

Held,  that  no  custom  had  been  established  whereby  a  sonless  Awan 
of  Lamma  in  the  Hoshiarpur  district  was  authorised  to  gift  his 
ancestral  land  to  a  daughter  in  the  presence  of  collaterals  of  the  4th 
degree. 

14  P.  E.  1903  {Khairu  v.  Fattu),  referred  to. 

No.  101  P.  R.  1913. 

(11)  Arains—Tahsil  and  District  Gujrat — gift  to  daughter  and  her 
husband  khanadamad — suit  by  reversioners  for  declaration. 

A  sonless  Arain  of  Ta/i.'.zZ  and  District  Gujrat  gave  certain  land  to 
his  daughter  and  her  husband  and  it  was  found  that  both  donees  had 
lived  with  the  donor  before  the  gift  was  executed  and  up  to  the  time 
of  his  death,  serving  him  and  maintaining  him  out  of  his  property.  In 
a  suit  brought  by  reversioners  of  the  donor  for  a  declaration  that  the 
gift  would  not  affect  their  reversionary  rights  after  the  donor's    death 
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Beld,  that  by  the  custom  poverning  the  parties  the  gift  must  be 
taken  to  be  for  the  benefit  of  the  daughter  and  her  issue  and  the  suit 
consequently  failed. 

109  P.  B.  1891  (Muhammad  v  Mussammat  Hay  at  Begam),  70  P.  B. 
1908  (Hayat  Shah  v.  Fazal  l^egam),  50  P.  B.  1894  (Hassan  Muhammad 
V.  Jlam  Din),  2  P  E.  ]897  (SaduUa  v.  Hussain),  82  P.  B.  1900  (Ghaus 
V.  A'ai/m),  106  P.  E.  1901  (Samman  v.  ^Za  Bakhsh),  US  P.  i?.  1906 
(Pala  V  ^wr  Muhammad),  referred  to. 

15  P,  B.  1884  (^ai/itt  V.  MMSsawnto^  Karmhhart),  39  P.  i?.  1887 
(Jiwan  V.  Wazir),  28  P.  B.  1905  (Ghulam  Muhammad  v.  Mussammat 
Gauhran),  distinguished. 

No.  104  P.  R.  1913. 

(12)  Effect  of  unchastity  of  widow  on  previous  alienation  made 
by  her. 

See  Custom  (widow's  estate). 

...      No.  108  P.  B.  1913  (P.  B.). 

(13)  Unequal  distHhution  of  ancestral  land  among  sons — Awans  of 
Talagang  tahsil,  Attack  district — Riwaj-i-am  (Jhelum  district) — 
Wajib-ul-arz. 

Held,  that  it  had  not  been  proved  that  by  custom  among  Awans  of 
Talagang  tahsil  a  father  has  the  power  to  distribute  the  ancestral  land 
unequally  among  his  sons. 

88  P.  B.  1911  (Khuda  Baksh  v.  W'aham  Ali)  and  8  P.  R.  1906 
(Khtidayar  v.  Fateh),  refeiTed  to. 

No.  114  P.B.  1913. 

CUSTOM  (PRE-EMPTION). 

( 1 )  In  respect  of  transfers  of  land  on  adhlapi  tenure — Multan  tahsil. 

Held,  that  the  custom  of  pre-emption  in  respect  of  a  transfer  of 
land  upon  what  is  known  as  an  adhlapi  tenui-e  prevails  in  the  Multan 
tahsil,  though  not  in  the  Shujabad  tahsil  of  the  Multan  district. 

157  P.  B.  1883  (Mul  Chand  v.  Mansa  Bam),  followed. 

No.  25  P.  H.  1913. 

(2)  Custom  of  pre-emption  exists  in  town  of  Bauga,  Jullundur 
district. 

See  Pre-emption  (4). 

No.  73  P.  R.  1913. 
CUSTOM  (RELIGIOUS  INSTITUTIONS). 

Power  of  mahant  in  matters  of  alienation. 
See  Specific  Belief  Act  (4). 
•^  ...  ...  ...  ...  ...  No.  18  P.  R.  1913. 
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(1)  Right  of  widow  to  receive  the  mortgage  money  on  redemption 
of  land  held  by  her  deceased  husband  as  mortgagee. 

See  Mortgage  (1). 

No.  7  P.  B.  1913. 

(2)  Will — in  favour  of  daughter — self-acquired  property — Kashmiris 
— Jhelnm  City — Muhammadan  Laiv. 

One  J.  M.,  a  Kashmiri,  who  resided  and  carried  on  the  business 
of  a  comb-Tuaker  in  the  city  of  Jhelum,  died,  leaving  certain  self- 
acquired  property,  the  whole  of  which  he  had  bequeathed  to  his 
daughter  and  her  issue.  J.  M.'s  widow  then  brought  a  suit  claiming 
to  be  entitled  to  the  usual  widow's  life-estate  by  custom,  and  J.  M.'s 
brother  brought  another  suit  for  his  share  under  Muhammadan  Law. 

Held,  that  in  matters  of  inheritance  the  parties  were  not  governed 
by  Muhammadan  Law,  and  that  by  custom  J.  M.'s  will,  being  in 
respect  of  self-acquired  property,  was  valid,  tlie  provisions  of  Muham- 
madan Law  as  regards  the  invalidity  of  a  will  in  favoui*  of  an  heir  to 
the  exclusion  of  other  heirs  not  being  applicable  to  the  case. 

Held  consequently,  that  both  the  widow's  and  the  brother's  suit 
must  fail. 

No.  17  P.  B.  1013. 

(3)  By  sister  in  presence  of  mother  and  step-mother — Pathans — 
Mianwali  tahsil — Biwaj-i-am. 

Held,  that  the  plaintiff,  who  was  the  sister  of  the  last  male  owner, 
had  failed  to  prove  that  by  custom  among  Pathans  of  the  Mianwali 
tahsil,  she  was  entitled  to  succeed  to  his  property  equally  with  his 
mother  and  step-mother. 

..  ...  No.  23  P.  B.  1013. 

(4)  By  daughter,  in  presence  of  collaterals — self-acquired  property  — 
Arains,  Sharakpur  tahsil,  Lahore  district — onus  probandi — Riwaj-i-am. 

Held,  that  the  plaintiff,  the  uncle  of  the  last  male  owner,  on  whom 
the  burden  of  proof  lay,  had  failed  to  establish  his  right  by  custom 
among  Arains  of  the  Sharakpur  tahsil,  to  succeed  to  the  self-acquired 
property  of  his  nephew  in  preference  to  that  nephew's  daughter. 

G.  A.  738  0/1899  (printed  as  a  foot-note  to  110  P.  R.  1906  (F.  B.) 
{Daya  Bam  v.  Sohel  Singh)  at  page  414  (421),  followed. 

28  P.  B.  1893  {Chiragh  Din  v.  Mamman),  distinguished. 

18  P.  B  1896  (Mussammat  Ichhri  v.  Jmvahira),  98  P.  B.  1894 
(F.  P.),  {Dilsukh  Bam  v.  Nathu  Singh),  62  P.  B.  1896  (Masfa  v. 
Pohlo),  73  P.  B.  1896  {Sham  Bam  v.  Mussammat  Hemi  Bai),  97  P.  8. 
1902  (Ghulam  Mohayu  Din  v.  Faiz  Bakhsh),  6.5  P.  B.  1903  (Maha 
Bam  V.  Bam  Mohar),  78  P.  B.  1904  {Muhammad  Umar  v.  Kirpal 
Singh),  12  P.  P,  1908  {Allah  Ditta  v.  Shahna),  44  P.  B.  1909  (Sawan 
v.  Sahib  Khatun  and  49  P.  B.  1910  {Amir  v.  Mussammat  Sharf  Nur), 
referred  to. 
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Held  also,  that  it  had  not  been  proved  that  the  entries  in  the  Eiwaj' 
i-am  and  Record  of  Rights  of  1856,  1867  and  1894  refer  to  self- 
acquired  property. 

No.  43  P.R.I  01 3. 

(5)  Ancestral  land— Pathans — Chhach  tract — Tahsil  and  District 
Attack — daughters  and  collaterals  in  fourth  degree — Riwaj-i-am — Wajib- 
ul-arz. 

Held,  that  by  custom  among  Pathans  of  the  Chhach  tract,  Attock 
district,  daughters  have  a  right  to  succeed  to  the  ancestral  land  of  their 
deceased  fatter  in  pi'eference  to  collaterals  in  the  fourth  degree. 

N0.46P.  R.  1913. 

(6)  Udasi  fakirs— tahsil  Jagraon,  district  Ludhiana — son  or  chela — 
revocation  of  ivill  by  subsequent  marriage — Hindu  Law — -jpresuviption  of 
revocation — where  tvill  cannot  be  found 

Held,  that  Udasi  fakirs  of  Tahsil  Jagrnon,  Distiict  Ludhiana,  may 
marry  and  that  a  legitimate  son  is  entitled  to  succeed  to  his  father's 
property  in  preference  to  a  cJiela. 

112  P.  B.  1906  {Dasaundhi  Earn  v.  Khazan  Das),  referred  to. 

Held  also  where  the  father,  while  he  was  a  bachelor,  made  a  will  in 
.  .  ■  favour  of  his  chela  which  would  have  entirely  disinherited  his  wife 
and  children  jmd  the  will  could  not  be  found  after  the  testator's  death, 
that  the  Court  was  justified  in  assuming  that  the  testator  revoked  the 
will,  although  mari'iage  and  birth  of  a  son  do  not  per  ^e  effect  a  revoca- 
tion of  a  will  under  Hindu  Law. 

Shib  Sabitri  Prasad  v.  Collector  of  Meerut  (1906)  I.  L.  B  29  All.  82 
(87),  Snbba  Beddi  v.  Doraisami  Bathen  (1907)  I.  L.  B.  30  Mad.  369, 
A7iwar  Hosseiti  Y.  Secretary  of  State  for  India  (1904!)  I.  L.  B.  31  Cal. 
885,  Sohan  Bibi  v.  Hiran  Bibi  (1911)  10  Indian  Gases  230  referred  to. 


No.  61  P.  R.  1013. 


(7)     Sotis  o/khanadamad  by  a  second  wife. 


Held,  that  where  the  father's  property  has  been  inherited  by  a 
daughter  (who  died  childlessj  and  her  husband,  by  reason  of  the 
latter  being  a  khanadaniad,  by  custom  on  the  death  of  the  latter,  the 
property  reverts  to  the  collaterals  of  the  daughter's  father,  the  sons 
of  the  khanadamad  by  a  second  wife  having  no  rights  of  succession 
to  it. 


No.  53  P.  R.  1013. 


(8)     Disciple  or  blood  relatives — Hijras  of  Delhi  city. 


Held,  that  by  custom  among  the  Hijra  community  of  Delhi  city,  the 
Muhammadan  relatives  of  a  deceased  Hijra,  not  themselves  members 
of  that  community,  have  no  right  to  claim  a  share  under  Mahammadan 
Law  of  the  property  of  their  deceased  relatives  in  presence  of  a  disciple 
of  the  latter,  where  sacli  property  has  been  acquired  by  a  Hijra  in 
the  exercise  of  his  special  profession. 

No.  67  P.  R.  1013. 
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(9)  By  widows  of  pre-deceased  sons,  in  presence  of  other  so7is — mainten- 
ance— Jhanda  Jats,  Hoshiarpur  tahsiL 

Hell},  that  the  plaintiffs  on  whom  the  ontis  lay,  had  failed  to  prove 
that  by  custom  among  Jhanda  Jats  of  the  Hoshiarpur  tahsil,  widows 
of  pre-deceased  sons  succeeded,  equally  with  other  sons,  to  the  landed 
propel  ty  of  their  deceased  father-in-law  and  that  all  they  were  entitled 
to  was  possession  of  an  area  suflBcient  for  their  maintenance. 

30  P.  E.  1909  {Fremi  v.  Khushal  Singh),  93  P.  R.  1891  (Chet  Singh 
V.  Mussammat  Batan  Kaur),  97  P.  li.  l89l  {Muhammad  Khan  y. 
Mussammat  Hussain  Bibi),  115  P.  B.  1893  {Teja  Singh  v.  Mussammai 
Atri),  9  P.  B.  1895  (Mussammat  Bup  Kaur  v.  Kishen  Singh),  50  P.  B. 
1897  {Sohna  v.  Mussammat  Bhago),  referred  to. 

No.  71  P.  R.  1918. 

(10)  Daughters  son  in  presence  of  collaterals — Bhatias  of  the  town  of 
Kangarh,  Muzaffnrgarh  district — Hindu  Law. 

Held  that  it  had  not  been  proved  that  Bhatias  residing  in  the  small 
town  of  Kangarh  in  the  Muzaffargarh  district  follow  a  custom  modify- 
ing Hindu  Law  to  the  extent  cf  excluding  daughters  and  their  sons  in 
favour  of  separated  collaterals. 

No.  78  P.B.I  91 3. 

(11)  Puchhrat  Brahmins — Multan  city — follow  Hindu  Law. 

See  Indian  Evidence  Act  (2) . 

No.  81  P.B.I 91 3. 

(12)  Shiah  Say  ads — Ambala  city — exclusion  of  daughter  by  colla- 
terals. 

Where  the  collateral  relations  of  a  deceased  Shiah  Sayad  of  Ambala 
city  sought  to  exclude  the  deceased's  daughters, 

Held,  that  though  the  parties  did  not  follow  strict  Muhammadan 
Law  inasmuch  as  the  widow's  exclusive  right  to  succeed  to  the  estate 
of  her  deceased  husband  had  been  recognised  and  acted  upon,  the 
custom  ordinarily  followed  by  agricultural  tribes  in  general  could  not 
be  presumed  to  apply  to  the  parties  and  that  no  special  custom  had 
been  established  by  which  daughters  could  be  excluded. 

54  P.  i2,  1903  (Muhammad  Hussain  v.  Sultan  Ali),  referred  to. 

No.  98  P.  R.  1918. 

CUSTOM  (WIDOV^'S  ESTATE). 

When  unchastity  C'luses  forfeiture — whether  alienations  by  widow,  before 
suit  has  been  brought  by  revtrsionsrs  to  dispossess  her,  are  affected  by  her 
previous  unchastity. 

Held  by  the  Full  Bench,  that  the  principle  laid  down  in  the  iudff- 
ment  of  the  Division  Bench  in  the  Civil  Appeal  No.  1161  of  1904 
(Bainta  v.  Achhar)  (188  P.  L.  B.  1905)  does  not  apply  to  the  case  of 
an  alienation  by  a  widow  without  consideration  and  in  favour  of  a 
person  with  whom  she  h**  illicit  relations. 


XXX 
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CUSTOM  (WIDOV^'S  ESTATE)— concZi. 

Eeld,  by  Jolinstone  and  Chevis,  JJ.,  that  the  forfeiture  which 
Tinchastity  involves  comes  into  force  as  against  a  widow  and  also  against 
any  person  in  whose  favour  she  has  alienated  her  husband's  land,  other 
than  a  person  who  is  a  bond  fide  alienee  for  consideration,  with  effect 
from  the  date  of  the  unchastity  and  not  merely  from  the  date  of  iustitu' 
tion  of  a  suit  by  the  reversioners. 

The  difference  between  the  effect  of  remarriage  and  unchastity  on 
the  status  of  a  widow,  explained  by  Robertson,  J. 

.       No.  108  P.  R.  1913  (P.  B.). 
D 

DAMAGES. 

(1)  For  infringement  of  trade  mark — not  necessary  to  prove 
registration  or  deception. 

See  Indian  Limitation  Act. 

No.  87P.  B.  1&13. 

(2)  Municipal  water  main — master  and  servant — negligence  of  duly 
qualified  professional  man. 

Where  the  municipal  main  adjacent  to  plaintiff's  house  burst  under 
unavoidable  circumstances  and  ^not  owing  to  any  inherent  flaw  or 
defect  in  the  pipe  itself  or  ifl  the  laying  down  of  the  same,  causing  con- 
siderable damage  to  plaintiff's  house,  but,  subsequent  to  such  bursting, 
the  Municipal  Overseer  was  negligent  in  the  steps  taken  to  avert 
further  damage  to  plaintiff's  property 

Held,  that  plaintiff  was  entitled  to  damages  notwithstanding  that 
the  Municipal  Committee  had  employed  as  Overseer  one  who  was  duly 
qualified  in  accordance  with  the  rules  laid  down  by  the  Local 
Crovemment. 

No.  88  P.  R.  1913. 

(3)  For  death  of  a  relative  in  Railway  accident. 

Bee  Act  XIII of  I8bb. 

No.  112  P.  R.  1918. 

DAUGHTERS. 

Pathans — Attock  district — success  ion — daughters  exclude  collater- 
als in  4th  degree. 

See  0u8t(ym  {Succession)  (5). 

No.  46  P.R.I  91 3. 

DEBTS. 

Incurred  for  "  immoral  purpose,"  explained. 

See  Hindu  Law  (1). 

No.  60  P.  B.  1918 
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DECLARATORY  SUIT. 

To  have  an  alienatimi  declared  void  after  the  death  of  a  certain  person — 
survival  of  cause  of  action,  when  that  person  dies  during  pendancy  of  suit. 

One  J.  D.,  tLe  widow  of  one  H.  S.,  sued  for  a  declaratory  decree  to 
the  effect  that  a  gift  of  ancestral  property  made  by  one  F.  B.,  the 
-widow  of  a  collateral  of  H.  S.,  would  be  "  ineffectual  and  void  "  after 
the  death  of  F.  B.  Her  suit  was  dismissed  by  the  first  Court  on  the 
gi'ound  that  she  had  no  locus  standi  to  constest  the  gift  and  she 
appealed  from  the  decree  to  the  Chief  Court.  During  pendency  of 
this  appeal  both  widows,  F.  B  and  J.  D.,  died,  the  former  shortly 
before  the  latter.  Applications  were  made  by  several  persons  to  be 
brought  on  the  record  as  legal  representatives  of  J.  D.,  the  deceased 
appellant. 

Held,  that  upon  the  death  of  F.  B.  (the  widow),  J.  D.  had  no  longer 
any  right  to  sue  for  a  mere  declaratory  decree  or  to  ask  the  appellate 
Court  to  grant  her  any  such  relief  and  consequently  the  applications 
to  be  brought  on  the  record  as  her  representatives  for  the  purpose  of 
carrying  on  the  suit  aa  it  stands,  must  be  rejected  and  the  appeal 
dismissed. 

No.  66  P.  B.  1818. 

DECLARATORY  DECREE. 

Suit  for — valuation  of — 

See  Court  Fees  Act  (2). 

...      No.  IIIP.  R.  1918(F.  B.). 

DECREE. 

(1)  In  accordance  with  an  award — appeal  from  such  decree. 

See  Civil  Procedure  Code,  1908  (8). 

No.  9  P.  B.  1913. 

(2)  For  sale  of  mortgaged  property  wti5<  be  passed  if,  after  pre- 
liminary decree,  the  judgmeut-debtor  fails  to  pay  the  money  as 
directed — Court  can  recognise  no  other  settlement,  except  payment. 

See  Civil  Frocedure  Code,  1908  (17). 

No.  13  P.  B.  1913. 

(3)  Preliminary — meauing  of — explained. 
See   Civil  Procedure  Code,  1908  (]). 

No.  16  P.  B.  1918. 
See  also  Execution  of  Decree  * 

DIVORCE. 

Remairiage  of  divorced  person  within  6  months  of  decree  of  High 
Court,  confirming  decree  of  divorce  passed  by  District  Judge. 

See  Indian  Divorce  Act. 
...  ...  ...  ...  ...  ...        No.  29  P.  B.  1813  (F.  B.). 


Xzru 
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DOCUMENTS. 

In  India — to  be  liberally  construed— the  real  meaning  of  the  parties 
to  be  regarded. 

See  Gonstruction  of  Deeds  (1). 


No.  40  P.  B.  1913.    \ 


£ 


ESTOPPEL. 

(1)  In  regard  to  questions  of  title,  not  raised  before  Revenue 
Officer  in  partition  proceedings. 

See  Punjab  Land  Revenue  Act  (2). 

No.  28  P.  R.  1913  (F.  B.). 

(2)  Agreeing  to  submit  whole  claim  to  arbitration  does  not  estop 
a  party  to  a  suit  from  afterwards  questioning  the  jurisdiction  of  the 
Court  in  respect  of  part  of  the  claim. 

See  Arbitration. 

No.  52  P.  R.  1913. 

(3)  By  acquiescence  in  stranger  building  on  one's  land — adverse 
possession. 

See  Indian  Evidence  Act  (1). 

.„•"...  ...  ...  ...  ...  No.  63  P.  B.  1913. 

EVIDENCE. 

Relationship — Evidence  of  statement  in  will — compensation  for 
improvements. 

Heldy  that  great  weight  attaches  to  statements  in  a  will  as  to  who 
are  relatives  of  the  testator  and  that  such  statements  are  sufficient 
proof  of  the  relationship  in  the  absence  of  evidence  to  show  that  the 
•will  was  part  of  a  scheme  to  defraud. 

Held  also,  that  in  regard  to  compensation  for  improvements  it  has 
always  to  be  borne  in  mind  that  the  amonnt  of  the  expenditure  made 
has  occasionally  very  little  to  do  with  the  real  issue  and  that  that 
issue  is,  to  what  extent  has  enhancement  of  the  value  of  the  subject 
been  produced  that  the  erection  of  a  temple  would  not  of  itself  add  to 
the  selling  value  of  the  property  and  that  the  real  question  is,  was  the 
property  as  a  marketable  subject  enhanced  in  value  or  not  ? 

Semble,  that  the  defendant  would  be  entitled  to  remove  the  materi- 
als of  the  temple. 

No.  77  P.  R.  1913. 

EXECUTION  OF  DECREE 

(1)  Ancestral  land  of  deceased  judgment-debtor  not  liable,  under 
a  money  decree,  to  attachment  in  the  hands  of  the  debtor's  heirs. 

See  Custom  (Alienation)  (1). 

No.4.  P.R.  1913. 
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EXECUTION  OF  DECREE cmcld. 

(2)  Payable  by  instalments  with  proviso  that  whole  amount  is  payable 
in  case  of  default  in  payment  of  any  one  instalment — afplicatiun  for 
execution  in  respect  of  several  instalments — limitation. 

Where  the  terms  of  a  decree,  sought  to  be  executed,  wei'e  that  the 
defendants  should  pay  the  amount  decreed  by  half-yearly  instalments, 
the  first  instalment  falling  due  on  a  certain  date  without  interest  and 
so  on,  with  the  proviso  that,  if  any  one  instalment  was  not  duly  paid 
as  aforesaid,  the  decree -hoi  ders7io?tZtZ  he  entitled  to  recover  forthwith  the 
whole  amount  with  interest  at  eight  annas  per  cent,  per  mensem, 
which  might  at  time  of  default  remain  dae  under  the  decree,  and 
application  for  execution  was  made  in  respect  of  four  half-yearly 
instalments  alleged  to  be  due  under  the  decree  : — 

Held,  that  the  dec  ee-holder  had  the  option  of  taking  advantage  of 
any  default  and  was  entitled  to  execute  for  any  of  the  instalments  not 
barred  by  limitation  and  was  not  bound  to  apply  for  execution  within 
8  years  from  date  of  first  default. 

100  P.  R.  1902  {Allah  Bahhsh  Y.  Bhawani)  tind  Shaiilcar  Prasad  v. 
Jalpa  Prasad,  (3  894)  I.  L.  P.  16  All.  37J,  followed. 

188  P.  B.  1883  (F.B.)  {Khair-ud-din  v.  Atu  Mai),  distinguished. 

No.  6  PR.  1913. 

(3)  Against  property  after  it  has  passed  into  the  hands  of  the 
reversioners. 

See  Civil  Procedtire  Code,  1908  (6). 

No.  14  P.  R  1913. 

(4)  Sanction  of  Commissioner  to  sale  o£  argricultural  lands  is  no 
longer  required. 

See  Civil  Procedure  Code,  1908  (7). 

No.  89  P.R.I 91 3. 


FORECLOSURE. 

Of  mortgage — validity   of   notice   where   amount   stated  therein  is 
excessive. 

See  Begulation  17  of  1806. 

No.  91  PR.  1913. 

FRAUD. 

Must  be  alleged  or  necessarily  suggested  in  plaint 
See  Indian  Limitation  Act,  1908  (3). 

No.  32P.R.1913. 


xxxiv  INDEX  OF  CIVIL  CASES  REPORTED  IN  THIS  VOLUME. 


GENERAL  CLAUSES  ACT,  1897. 
(1)     Section  6. 

Rights  of  appeal  acoruecl  under  old  Code  o£  Civil  Procedure, 
whether  saved  by  section  6  of  the  Act  read  with  section  151  of  the 
new  Code  of  1908. 


See  Civil  Procedure  Code,  1908  (14). 


No  1  PR.  1913. 


(2)     Of     whole    ancestral    land      is    valid — Nangial     Rajputs    of 
Rawalpindi. 


See  Custom  (^Alienatiim)    (6). 

(.3)     By  Rajput — Mangal  got — Ludhiana   District. 
See  Custom  {Alienation)  (9). 


No.  64  P.  R.  1913. 


No.  96  P.  R.  1913. 


(4)  To  a  daughter  by  sonless  Awan  of  Lamma,  District  Hoshiar- 
pur,  of  ancestral  land  is  valid. 

See  Custovi  {Alienation)  (10). 

No.  101  P.  R.  1913. 

(5)  To  daughter  by  sonless  Awan  of  Guji\at  of  ancestral  land  is 
valid. 

See  Custom  (Alienation)  (11). 

No.  104  PR.  1913. 

GORAYA  JATS. 

Gujranwala  tahsil — adoption  of  distant  collateral  in  presence  of 
nearer  collatei'als. 

See  Custom  {Adoption)   (2). 

No.  44  P.  R.  1913. 

GOVERNMENT  TENANTS  (PUNJAB)  ACT,  III  OF  189.3. 
(1)     Sections  7  and  8. 

Tenancy  to  he  held  hy  a  single  person  at  all  times— succession  of  one  of 
several  brothers  sanctioned  on  death  of  tenant  without  a  son — civil  suit  by 
other  brother  settled  by  compromise  by  which  both  brothers  loere  to  hold  the 
tenancy  jointly — reference  by  Deputy  Commissioner  to  Chief  Court. 

A  Government  tenant  died  sonless  leaving  a  widow,  a  minor  daughter 
and  three  brothei-s,  M.  K  ,  A.  M.,  and  B.  K.  One  of  the  conditions  on 
which  the  tenancy  was  held  was,  that  on  the  decease  of  the  tenant  for 
the  time  being,  it  was,  in  every  case,  to  devolve  upon  a  single  person. 
The  Colonization  Officer  .sanctioned  mutation  in  the  name  of  B  K.,  one 
of  the  brothers,  subject  to  payment  of  Rs.  75  at  each  harvest  to  the 
widow.     On  this  A.  M  sued  B.  K.  in  the  Civil  Court  for  possession  on 
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GOVERNMENT  TENANTS  (PUNJAB)  ACT,  III  OF  ISSZ—concld. 

the  gtouud  that  he,  as  eldest  son  of  his  father,  was  entitled  to  succeed. 
The  parties  entered  into  a  compromise  by  which  these  two  brothers 
were  to  hold  the  tenancy  jointly  and  be  jointly  liable  for  the 
payments  of  Rs.  75  to  the  widow,  and  the  District  Judge  passed  a 
decree  in  terms  of  the  compromise.  The  Colonization  Officer  then 
refused  to  sanction  mutation  giving  effect  to  the  decree,  and  asked  the 
Deputy  Commissioner  to  request  the  District  Judge  to  review  hi-i 
judgment,  and  if  he  could  not  do  so,  to  move  the  Chief  Court  The 
District  Judge  held  that  he  could  not  review  his  judgment  and 
referred  the  case  to  the  Chief  Court  for  revision. 

Held,  that  there  is  no  special  procedure  provided  by  Act  III  of  1893 
itself,  or  anywhere  else,  by  which  the  Deputy  Commissioner  can 
move  for  the  revision  of  a  decree  which  contravenes  the  provisions  of 
the  Ac 5. 

Held  also,  that  as  the  landlord  (Government)  was  not  a  party  to 
the  suit,  the  Court  was  not  concerned,  as  between  the  parties  to  the 
suit,  whether  sanction  under  section  8  of  the  Act  had  been  given  or  not, 
to  the  transfer  of  a  share  of  the  tenancy,  and  acted  correctly  in  giving 
effect  to  the  compromise. 

Eeld  further,  that  the  decree  of  tha  lower  Court  Avill  in  no  way 
prevent  the  Government  from  enforcing  any  right  which  it  may  have, 
in  consecfuence  of  the  inf  i  ingement  of  the  conditions  of  the  tenancy. 

No.  13  P.  H.  1913. 

(2)     Section  8. 

Validity  of  agreement  to  share  in  a  grant — fraud — fraudulent  considera- 
tion— Indian  Contract  Act,  IX  of  1872,  sections  17,  19  and  23. 

Plaintiff  jointly  with  defendant  applied  in  1897  for  a  grant  of  land 
on  the  Jhang  Branch  of  the  Chenab  Canal,  and  it  was  agreed  between 
them,  that  if  one  only  of  them  succeeded  in  obtaining  a  gi-ant,  the  other 
should  be  his  co- sharer  in  the  tenancy,  and  that  when  on  the  expiry 
of  the  tenancy  the  land  was  acquired  in  ownership  by  the  grantee,  one- 
half  of  it  should  be  transfeiTcd  by  sale  to  the  other  party.  Defendant 
alone  succeeded  in  obtaining  a  grant,  and  in  1908  acquired  the  proprie- 
tary rights,  and  on  his  refusal  to  sell  half  to  the  plaintiff  as  agreed, 
the  latter  brought  the  present  suit  for  specific  performance  of  the  con- 
tract to  sell. 

Held,  that  section  8  of  the  Government  Tenants  (Punjab)  Act  was  no 
bar  to  the  suit. 

Held  also,  that  the  contract  was  not  void  under  section  23  of  the 
Contract  Act,  nor  voidable  under  section  19. 

63  P.  R.  1884  {Sahib  Bam  v.  Nagar  Mai),  21  P.  E.  1886  {Jaggan 
Nath  V.  Secretary  of  State),  referred  to. 

Held  further,  that  the  decision  on  _  these  points  was  not  in  any  way 
binding  on  the  Financial  Commissioner. 

13  P.  li.  1913  (Ali  Mardan  v.  Bakar  Khan),  referred  to  and 
approved. 

No.  68  P.  R.  1813, 
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HINDU  LAV^. 


(1)  As  applicable  to  the  Punjab — partition — claimed  by  son  in 
lite-time  of  father — Aroras — Mauza  Pasiamvala,  Tahsil  Baya,  District 
Siulkot. 

Plaintiffs  claimed  a  right  under  Hindu  Law  to  have  their  share  in 
ancestral  agricultural  land  separated  and  allotted  to  them  in  the  life- 
time of  their  father. 

Held,  that  under  the  personal  law  of  the  parties,  as  applicable  to 
the  Punjab,  plaintiffs'  claim  must  fail. 

90  P.  E.  1892  (Joivahir  v.  Mnssammat  Chandi),  105  P.  B.  1895 
(Baja  Bam  v.  Hansari),  113  P.  it.  188G  {Nathe  Eai  v.  Mamm  Bam), 
and  Apaji  Narhar  Kid  Kami  v.  Bam  Chandra  Banji,  (1891)  I-  L.  B, 
16  Bom.  29  (F.  B.),  followed. 

No.  5  P.  R.  1913. 

(2)  Alieiiatiun  of  ancestral proj^erty — proof  of ''^  immoral  purpose.'''' 

Held,  that  under  Hindu  Law  the  presumption  is  tliat  a  loan  has  been 
raised  for  an  "  immoial  purpose,"  if  it  is  proved  that  the  borrower 
at  tlie  time  was  living  a  licentious  life  beyond  his  means,  indulg- 
ing in  di'ink,  riot,  prostitution  and  debaucliery,  and  that,  at  the  same 
time,  he  was  without  any  business  or  occupation  upon  which  the 
money  might  legitimately  have  been  spent,  and  it  is  not  necessary  to 
show  on  which  jmrticular  act  of  immorality  the  loan  so  I'aised  was 
spent. 

53  P.  B.  1901  {F.B.)  {Bahadar  Singh  v.  Desraj),  Khalihd  Bohmanv. 
Gohind  Fershad,  (1892)  /.  L.  B.  20  Cal.  328,  Nanomi  Babuasin  v- 
Modhnn  Mohun  (1885),  I.  L.  B.  13  Cal.  21  (P.  C),  Siiraj  Bunsi  Koer  v. 
Shea  Froshad  Sitiyh,  (1878)  6  Indian  Appeals  88  and  Chandradeo  Sinyh 
V.  Mata  Prasad,  (1909)  I.  L.B.  31  All.  176  {F.  B.),  i-eferred  to. 

No.  50  P.  R.  1013. 

(3)  Subsequent  marriage  and  biith  of  a  son  does  not  jje>- st;  effect 
revocation  of  a  will. 

See  Custom  {Succcsswu)  (6). 

No.  51  PR.  1913. 

(4)  Khati-is  of  Matiza  Kauntrihi,  Tahsil  Gujar  Khan,  District 
Rawalpindi,  governed  by — 

See  CustuDi  (Alienutioii)  (5), 

No.  54  P.  R.  1913. 

(5)  Bhatias  of  Kangtub,  District  Muzaifargarli,  follow  Hindu  Law 
ill  matters  of  succession. 

See  Custom  (Succession)   (lO). 

No.  78  P.  R.  1913. 
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IMPROVEMENTS. 

Compeusatiou  foi' — erectiou  of  temple — main  question  is  lias  the 
market  value  beeu  eiilianced. 

See  Evidence. 

No.  77  P.  R.  1913. 

IMMORAL  PURPOSE. 

Loans  incurred  for — explained. 

See  B.indu   Laio  (2). 

NO.50P.  H.  1913. 

INDIAN  COMPANIES  ACT,  1S82. 
Section  169. 

Appeals  from  orders  of  District  Jtuhje—  tcJiefhcr  further  ajipeal  competent 
— Revisio7i — in ateria I  irregularity. 

ITeZcZ  (by  JoliDston  and  Clievis,  JJ.)  tliat  under  section  169  of  the 
Indian  Companies  Act  only  one  appeal  is  competent  and,  if  that  appeal 
has  been  made  to  the  Divisional  Court,  no  furtlier  appeal  lies  tp 
the  Chief  Court. 

Held  (by  Robertson  and  Chevis,  JJ.)  that  under  the  said  section 
appeals  from  the  orders  of  the  District  Judge  in  the  Punjab  lie  to 
the  Divisional  Court  unless  the  value  of  the  suit  exceeds  Rs.  5,000. 

Held  further,  iho-i  \nih\&  case  there  was  ground,  for  revising  the 
order  of  the  Divisional  Judge  inasmuch  as  he  had  made  or  allowed 
tlie  respondent  to  make  at  the  eleventh  hour  a  new  defence  not  pleaded 
in  the  first  Court  and  not  urged,  in   the  grounds  of  appeal. 

No.  34  P.  R.  1913. 

INDIAN  CONTRACT  ACT,  1872. 

(1)     Acceptance  of  proposal — resaLj  of  goods. 

See  Civil  Procedure  Code,  1908  (25). 

No.  92  PR.  1913. 

(2)  Sections  17,19  AND  23. 

Whether  contract  of  sale  of  a  grant  of  land  on  the  Chenab  Canal 
Avithout  sanction  of  Financial  Commissioner,  is  void  or  voidable  under 
the  Contract  Act. 

See  Government  Tenants  (Piinjuh)  Act,  1893  (2). 

No.  58  PR.  1913. 

(3)  Section  55. 

Mercantile  transaction — time  of  the  essoice  of  the  Contract. 

Where  a  conti-act  was  entered  into  between  a  mercantile  firm  and  a 
limited  lonijauy  for  the  purchase  of  50U  bales  of  yarn,  delivery  to  be 
taken  Avithin  a  stipulated  lime,  and  it  was  agreed  that  on  failure  to 
take  delivery  Avithin  the  contract  period,  interest,  insui'ance  charges 
and  warehouse  rent  Avould  be  paid  by  the  vendee. 
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INDIAN  CONTRACT  ACT,  lS70—concld. 

Held,  that  the  general  rule  is  that  in  a  sale  of  this  description  time 
is  of  the  essence  of  the  contract  and  that  the  terms  of  the  contract 
were  in   accordance  -with  this    rule- 

No.  SOP.  R.  1913. 

(4)     Section  73. 

No  interest  recoverable  as  damages,  on  a  rtiqqa  which  does  not 
mention  interest. 

See  Interest  (1). 

No.  39  PR.  1913. 

INDIAN  DIVORCE  ACT,  IV  OF  1669. 

Sections  18  and  57. 

Validity  of  marriage  contracted  within  6  months  of  the  confirmation 
hij  iligh  Court  oj  a  decree  of  divorce  passed  hij  District  Judge. 

The  respondent  effected  a  marriage  with  the  petitioner  during  the 
life-time  of  her  husband  and  within  six  months  of  the  confirmation 
by  the  High  Court  of  a  decree  of  the  District  Judge  dissolving  her 
marriai;e  with  the  latter. 

Held,  that  the  marriage  of  respondent  with  petitioner  contravened 
the  tenns  of  section  57  of  the  Divorce  Act,  and  tliat  petitioner  was 
consequently  entitled,  under  section  18,  to  a  decree  declaring  the 
marriage  null  and  void. 

Held  further,  that  application  for  custody  of  children  must  be  by 
separate  petition. 

No.  29  P.  R.  1913  (P.  B.). 

INDIAN  EVIDENCE  ACT. 

(1)  Sections  35,  3(3  and  83. 

lielevancy  and  presttmptiou  (f  correctness  in  regard  to  maps  and  state- 
merits  prepared  at  a  Government  survey — adverse  }.ussessio}i  —  limitation — 
delay  in  suing — acquiescence — estoppel — removal  of  buildings. 

The  plaintiff  sued  for  possession  of  certain  land  situate  in  Mohalla 
Ganj  Sultani,  Multan  city,  on  the  allegation  that  Government  was 
the  owner  of  it  and  that  some  time  subsequent  to  1871,  defendant  or 
his  predecessors  wrongfully  and  without  consent  of  Government  took 
possession  of  land  and  erected  houses  thereon  and  refused  to  vacate 
the  land.  The  suit  was  instituted  in  1907.  Defendant  replied  that 
his  possession  was  lawful,  that  he  inherited  the  land  and  buildings 
on  it  from  his  father,  and  that  his  ancestors  Aveie  in  possession  and 
built  houses  on  the  land  more  than  a  hundred  years  ago.  In  1871  a 
survey  was  made  by  Government  patwaris  whicli  embraced  all  the 
land  outside  and  forming  the  suburb  of  the  city  as  well  as  of  land 
inside  the  city,  and  showed  the  jiroperty  of  Government  as  well  as 
that  of  private  persons,  and  the  maps  and  statements  then  prepared 
showed  Government  as  the  owner  of  the  land  in  dispute. 

Held,  that  the  maps,  plans  and  statements  made  and  compiled  iu 
1871  under  the  authority  of  Government  were  for  a  public  and  not   for 
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INDIAN  EVIDENCE  KCT—contd. 

a  private  purpose,  and  that  consequently  these  docnments  must  be 
presumed  to  be  accurate  under  .-ection  83,  and  the  statements  con- 
tained in  them  were  relevant  facts  under  .sections  35  and  36  of  the 
Evidence  Act, 

Held  also,  that  these  documents  of  1871  threw  on  the  defendant 
the  omis  of  proving  acquisition  of  title. 

Held  also,  that  on  the  record,  possession  adverse  to  Government 
before  1871  had  not  been  established  and  that  the  suit  brought  in  1907 
was  consequently  in  time. 

Held  also,  that  there  had  been  no  standing  by  such  as  would  induce 
the  belief  that  the  plaintiif  intended  to  foi^ego  his  right  or  acquiesced 
in  defendant's  building,  and  that  the  plaintiff  was  therefore  not  estop- 
ped from  suing  for  possession. 

Held  further,  that  the  plaintiff's  abstinence  for  a  considerable  period 
from  suing  for  possession,  the  suit  being  within  limitation,  did  not 
create  an  equity  in  favour  of  defendant  such  as  deprived  plaintiff  of  his 
.strict  rights  and  that  the  plaintiff  had  the  option  of  making  defendant 
remove  the  matei'ials  of  his  buildings  or  paying  compensation  for  the 
value  of  the  buildings. 

Thakoor  Chunder  Pora  Manick  v.  Ramdhone  Bhuttacharjee,  (1866)  6 
S.  W.  li.  228  (F.  B.),  Omirta  Lull  CJioivdhry  v.  Kalee  Fershai  Shalia, 
(1876)  25  iS.  W.  B.  179,  Bavi  Chander  Sao  v.  Bunseedhur,  (1883)  J.  L. 
R.  9  Gal.  741,  Jarao  Kmnari  v.  Lalonmoni,  (1890)  /.  L.  U.  18  Cal.  224 
(P.  C),  Baij  Nath  Singh  v.  Siikhu  Mahton,  (1891)  1.  L.  R.  18  Cal.  534, 
Kanto  Frashod  Bazari  v.  Jagat  Chandra  Dutta,  (1895)  /.  L.  E.  23  Cal. 
385,  Mchini  Mohan  Roy  v.  i  romoda  Nath  Roy,  (1896)  /.  L.  R.  24 
Cal.  2b6,Mohi  Choivdhryv.  Dhiro  Misso-ain,  (1880)  6  I'nl.L.  B.  139, 
Framji  (Jursetjiv.  Gocal  Das  Madhouji,  (1891)  I.  L.  R.  16  Bom.  338, 
Dattu  Traya  RayajiPat  r.  S.  N.  Bai,  {1892)  I.  L.  R.  17  Bom.  736, 
Premji  Jiwan  Bhate  Y.  Baji  (  assum  Juma  Ahmed,  (18r^5)  I.  L.  R.  20 
Bom.  298,  Jethalal  Hira  Chaud  Vakil  v.  Lalhhai Dalpatbhai  Seth,  (1904) 
/.  L.  R.  28  Bom.  298,  Vinayakrao  Qanpat  v.  Vidia  Shankar  Barati, 
(1907)  9  Bom.  I.  L.  R.  404,  Chokkalinga  Naicken  v-  Muthiisami  Naicken, 
(1897)  I.  L.  R.  21  Mad.  53,  Udha  Begum  v.  Imam  nd-Bin,  (1875)  /.  L. 
R.  1  All.  82,  53  P.  R.  1878  {Gauhar  v.  Fazla),  38  P.  R.  1889  {Ravi 
Dhan  v.  Knra  Mai),  105  P.  R.  1901  {Ramzan  AUy.  Basharat  Ali),  53 
P.  R.  1907  {Shahbal  Shah  v.  Ganesh  Das),  referred  to. 

No.  63  P.  R.  1913. 

(2)     Section  90. 

Genuineness  of  document 'SO  years  old— Custom — Puclihrat  Brahmins 
of  Multan. 

Held,  that  in  this  country,  Courts  should  act  with  caution  in  drawing 
any  presumption  as  to  the  genuineness  of  a  document  over  .30  years 
old  tendei'ed  in  evidence,  and  should  not  accej^t  it  merely  because  it  is 
alleged  to  have  been  executed  more  than  30  j'ears  before  suit.  Before 
a  Court  is  justified  in  making  a  presumption  in  favour  of  the 
genuineness  of  any  such  document  it  should  be  satisfied  aliunde  that 
there  is  good  ground  for  accepting  it  as  a  true  document. 
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Held  also,  that  defendants  had  failed  to  prove  that  Puchhrat  Brah- 
mins of  Multan  City,  contrary  to  the  pi'ovisions  of  their  personal  law, 
were  governed  by  custom  whereby  the  collaterals  of  a  deceased  pi^o- 
prietor  were  entitled  to  succeed,  in  preference  to  his  daughters  to 
property  of  which  he  was  absolute  and  exclusive  owner. 

160  P.  L.  E.  1906  {Oulab  Singh  v.  Mohar  Singh),  followed. 

71  P.  B.  1906   (^Azimat  Singh  v   Kalwant   Singh),  distinguished 

No.  81  P.  R.  1913. 

(3)    Sections  91  and  92. 

Written  power- of -attorney  not  prodtice — Agents'  authority  may  be 
proved  by  oral  evidence. 

See  Indian  Stam2J  Act,  1899  (2). 

No.  33  P.  R.  1913. 

INDIAN  LIMITATION  ACT,  1908. 

(1)  Srction  5. 

Sufficient  cause  for  extending  period  of  limitation  for  an  appeal, 
where  wrong  person  is  impleaded  as  respondent. 

See  Land  Acquisition  Act,  1894  (2). 

N0.59P.  R.  1913. 

(2)  Section  5. 

Sufficient  cause  for  hearing  appeal  filed  after  limitaion. 

A  memorandum  of  appeal,  with  copy  of  the  judgment,  was  filed  in 
the  Divisional  Court  within  limitation,  but,  through  carelessness,  a 
copy  of  a  witness's  deposition  was  filed  in  place  of  a  copy  of  the  decree 
and  the  Clerk  of  the  Coui^t  overlooked  the  error,  but  the  Divisional 
Judge  dismissed  the  appeal  declining  to  accept  a  copy  of  decree  tendered 
at  the  hearing  eight  months  after  decision  by  the  first  Court,  when 
the  omission  was  first  noticed. 

Held,  tliat  the  lower  Appellate  Court  should  have  allowed  the  copy 
of  the  decree  to  be  filed  and  should  have  extended  the  period  of  limita- 
tion under  section  5  of  the  Limitation  Act. 

22  P.  R.  1903  (0.  V.  G.  and  B.),  distinguished. 

Prosonna  Kumari  Dehi  v.  Ham,  Chandra  Singha,  (1912)  17  Indian 
Gases  155,  Wahid  Nur  Khan  v.  Haqdad  Khan,  (1896)  17  All.  W.  N.  15, 
Mussammat  Masum  Begam  v.  Madan  Mohan  Lall,  (1910)  9  Indian 
Cases  222,  referred  to. 

No.  85  P.  R.  1913. 

(3)  Section  18  and  articles  113,  1 15  and  120. 

Fraudulent  concealment — plaint  must  allege  or  necessarily  suggest 
fraud — lim,itation  for  claim  for  recovery  of  inoney  due  under  award  of 
arbitrator. 

Where  plaintiff  sued  on  two  causes  of  action  and  in  his  jdaint, 
instituted  on  4th  March  1910,  alleged,  (1)  that  defendants  in  violation 


INDEX  OF  CmL  CASES  REPORTED  IN  THIS  VOLUME.  xU 

INDIAN  LIMITATION  ACT,  1908— contd. 

of  their  agreement,  liad  made  certain  payments  to  some  one  else, 
instead  of  to  him  and  that  he  was  not  informed  of  these  payments, 
and  (2)  that  he  had  a  claim  against  defecdants  for  the  value  of  certain 
bags,  which  was  referred  to  arbitration  and  the  arbitrator,  on  4th 
March  ]  904,  awarded  him  a  sum  of  Rs.  2,500,  which  sum  with  interest 
he  now  claimed — 

Held,  in  regard  to  claim  (1),  that  when  the  facts,  as  stated  in  the 
plaint,  i.ecessarily  suggest  fraud  on  the  part  of  a  defendant,  the  mere 
omission  therein  expressly  to  stigmatise  defendants'  conduct  as 
fraudulent  would  be  no  bar  to  plaintiff's  relying  on  the  provisions  of 
section  18,  Limitation  Act,  but  that  the  plaint  in  this  case  made  no 
Buch  necessary  suggestion  of  fraud  and  section  18  was  consequently 
not  applicable. 

Held,  in  regard  to  claim  (2),  that  as  the  plaintift  in  this  case  relied 
upon  the  arbitration  award  alone  and  upon  its  basis  sought  to  recover 
the  sum  awarded  to  him,  neither  article  113  nor  article  115,  but  article 
120,  of  the  Limitation  Act  applied. 

Sul-ho  Bihi  V.  Earn  Svkh  Das,  (1883)  I.  L.  h'.  6  All.  263,  Baghubar 
Dial  V.  Madan  Mohan  Lai,  (1893)  /.  L  E.  16  All.  3,  Slieo  Narain  v. 
Beni  Madho,  (IV^Olj  I.  L.  7?.  23  All.  285,  Etddip  Dube  v.  MaJmnl  Dube, 
(1911)  /.  L.  R.  34  All.  43,  Bhajahari  Sahav.  Beliary  Lai,  (1906)  I.  L.  B. 
33  Cal.  881  and  Sornavalli  Ammal  v.  ihithayya  Sastriyal,  (1900) 
I.  L.  B.  23  Mad.  593,  referred  to. 

No.  32  P.  R.  1913. 

(4)     Section  20, proviso- 
Bond  repayable  by  ■instalments — part  payment  of  principal  of  debt . 

Held,  that  section  20  of  the  Limitation  Act  excludes  oral  e\ddence 
of  payment  of  an  instalment  fixed  by  a  bond  which  provides  that  on 
default  in  payment  of  one  instalment  the  whole  sum  secured  will  be 
recoverable. 

No.  35  P.  R.  1913. 

(5;     Section  23. 

Infringement  of  trade  muiJc — suit  for  injunction  and  damages — lohat 
amounts  to  infringement. 

Held,  that  the  infringement  of  a  trade  mark  is  a  continuing  wrong 
within  the  meaning  of  section  23,  Limitation  Act. 

Held  also,  that  in  a  suit  for  an  injunction  in  respect  of  an  infringe- 
ment of  a  trade  mark  plaintiff  need  not  prove  registration  of  his  trade 
mai'k  nor  that  any  one  has  actually  been  deceived  by  the  infringement. 

Nemi  Chand  v.  C.  W.  Wallace,  (W07)  L  L.  E.  S4  CaZ.  495  (508) 
(F.  B.),  T.Barioiv  v.  Govind  Ram,' (\S97 )  I.  L.  B.  24  Cal.  364,  55  P.  B. 
1902  {Muhammad  Ishaq  v.  AUf  Khan),  Singer  Manufacturing  Com- 
pany y.  Loog,  (1882)  L.  B-  8  A.  C  15,  referred  to. 

Held  also,  that  the  real  point  for  decision  is  whether  there  is  a 
reasonable  probability  of  the  ordinary  pui^chaser  (^  e..  the  ultimate 
purchaser  not  the  retail  dea'er  who  purchases  from  defendants^  being 
deceived  by  the  infringement. 

Badische  Aniline  Mid  Soda  Fabrik  v.  Maneckji  Shapurji,  (1893)  I.  L. 
B.  17  Bom  584,  and  Singer  Manufacturing  Company  y.  Loog,  (1882)  L. 
B.  8  A.  0.  15,  referred  to. 
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Held  further,  that  when  it  is  found  that  the  defendant's  marks  are 
infringements  of  plaintiff's  trade  mark,  plaintiff  can  claim  damages, 
even  if  only  nominal,  without  proving  special  damage. 

No.  07  P.  R.  1913. 

(6)  Section  28  AND  ARTICLE  142. 

Suit  for  possession  against  trespasser — plaintiff's  possessory  title  suffi- 
cient— Limitation — possession  of  alienee  adverse  as  against  alienor's 
heirs  from  date  of  alienor's  death. 

In  1884  F.  S.  (father  of  defendants  2—5)  sold  to  D.  M.  (plaintiff) 
510  kanals  of  land,  together  with  a  share  in  shamilat,  and  in  1890  D. 
M.  got  possession  of  the  land.  On  25th  July  1898  D.  M.  mortgaged 
the  land,  together  with  other  land,  to  B.  M.  On  26th  July  1898  defen- 
dants 2-5  sued  D.  M.  for  possession  of  the  510  kanals  sold  to  him  by 
their  father  on  the  ground  that  the  sale  was  without  consideration 
and  valid  necessity.  In  their  plaint  tliey  made  no  mention  of  the 
shamilat  land.  In  1903  the  Chief  Court  derreed'the  claim  on  payment 
( f  Rs-  '^,915,  the  amount  found  to  be  for  necessity.  In  execution 
proceedings,  on  tlie  25th  July  1905,  the  defendants  2— 5,  however, 
obtained  possession  not  only  of  the  510  kanals  embodied  in  the  decren 
but  also  of  the  appurtenant  shamilat.  The  present  suit  was  brought  by 
D.  M.  for  possession  by  redemption  of  the  land  mortgaged  to  B.  M. 
excluding  only  the  510 /canaZs  for  which  defendants  2— 5  obtained  a 
decree  in  1903 

Held,  that  the  decree  of  1903  in  favour  of  defendants  2 — 5  could  not 
affect  the  sale  in  favour  of  D.  M.  in  respect  of  the  shamilat  land  and 
that  defendants  2  — 5  on  taking  possession  of  it  in  the  execution  pro- 
ceedings became  mere  trespassers. 

Held  also,  that,  as  against  trespassers,  the  plaintiff  D.  M.  could  sue 
for  possession  simply  on  the  strength  of  his  previous  possession 
without  proof  of  his  own  title  to  ownership,  provided  the  suit  was 
within  the  12  years'  period  allowed  by  article  142,  Limitation  Act. 

78  P.  B.  1902  (Abdul  Uamid^y.  Sarbitland  Khan),  followed. 

Held  also,  that  the  possession  of  the  plaintiff  became  adverse  as 
against  defendants  2 — 5  from  the  date  of  their  father,  F.  S.'s  death, 
and  as  he  died  not  later  than  the  19th  July  189'^,  plaintiff  had  acquired 
a  title  by  12  years'  adverse  possession  by  the  25th  July  1905,  when 
defendants  2 — 5  took  possession  in  execution  proceedings,  and  defen- 
dants' rights,  if  any,  were  consequently  extinguished,  having  regard  to 
section  28,  Limitation  Act. 

No.  10  P.  E.  1913. 

(7)  Article  30. 

Tre'Smption  suit — in  respect  of  sale  requiring  sanction  of  Deputy 
Commissioner — starting  point  of  limitation — Punjab  Pre-emption  Act  II 
of  \90b,  sections  21  and  29. 

Held,  that  the  starting  point  of  limitation  for  a  pre-emption  suit  in 
respect  of  a  sale  of  land  is  not  affected  by  the  circumstance  that  the 
sale  requires  the  sanction  of  the  Deputy  Commissioner  before  it 
becomes  effective. 

82 P.  B.  1912  ISaid  Khan  v.  Mussammat  Matwala),  overruled. 

No.  79  P.  B.  1918. 
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(8)  Articles  10  and  120. 

Pre-emption  suit — Umitati^>n  as  against  person  impleaded  as  vendee  of 
the  property  from  the  original  vendee — starting  point  of  such  limitation. 

The  sale  in  respect  of  which  plaintiffs  claimed  pre-emption  was 
made  on  the  13th  July  1907,  the  vendee  re-sold  the  property  to  one 
A,  K.  on  the  31st  January  1908.  The  plaintiff's  sait  was  instituted 
within  one  year  from  the  13th  July  1907  but  after  the  3]st  January 
1908,  and  A.  K.  was  not  made  a  party  to  the  suit  till  the  3rd 
February  1909. 

Held  by  the  Full  Bench,  that  as  regards  A.  K.  the  suit  was  governed 
by  article  120  and  not  article  10  of  the  Limitation  Act  and  that 
the  stai'ting  point  of  limitation  was  the  date  of  the  re- sale  by  the  first 
vendee,  viz.,  the  31st  January  1908. 

25  P.  B.  1903  (Nabi  Bakhsh  v.  Fakir  Muhammad)  and  106  P.  B, 
1907  (Battshan  v.  Makhan),  overruled. 

11  P.  B.  1893  (Mutsadda  Singh  v.  Eamira),  6  P.  B.  1909  (Brij  Lai 
V.  Massan),  and  84  P.  B.  1911  (Shah  Muhammad  v.  Piara  Mai), 
referred  to. 

Sat  Narain  v.  Badri  Nath,  (1912)  13  Indian  Cases  645,  dissented 
from. 

No.  31  P.  R.  1913  (P.  B.). 

(9)  Articles  44,  91  and  144. 

Suit  by  Muhammadan  for  possession  of  land  sold  during  his  minority  by 
his  de  facto  guardian. 

Plaintiff,  a  Muhammadan,  sued  for  possession  of  land,  sold  during 
his  minority  by  his  de  facto  guardian. 

Held  that,  as  the  alienation  was  void  ab  initio,  the  suit  was  governed 
by  article  144,  and  not  article  44  or  91  of  the  Limitation  Act. 

Raghubar  Dyal  Sahic  v.  Bhikya  Lai  Misser,  (1885)  /.  L.  B.  12  Gal. 
69,  57  P.  R.  1891  {Ghulam  Basul  v.  Ajab  Gul),  52  P.  U.  1895  {Hajiz 
Karim  Bakhsh  v.  Mussammat  Begam  Jan),  28  P.  B.  1909  {Sardar  Shah 
v.  Haji  and  73  P.  B.  1890  (P.  P.),  (Mastu  v.  Nand  Lai),  referred  to. 

No.  15  P.  R.  1913. 

(10)  Articles  52,  56  and  120,  Schedule  I. 

For  work  done  and  materials  supplied. 

Plaintiff  on  various  occasions  in  1906  anH  ;907  entered  into  different 
contracts  with  the  defendant  for  the  suppl}'  of  labour  ;md  materials 
for  repairing  and  constructing  different  buildins^s  belonging  to  the 
defendant.  He  sued  in  February  1910  for  a  ceitain  sum  alleged  to  be 
due  for  the  work  done  and  materials  supplied.  The  lower  Appellate 
Court  decreed  the  claim  in  respect  of  work  done  in  1907,  but  applyino- 
article  56,  schedule  I,  Limitation  Act,  dismissed  the  suit  in  regard  to 
the  work  done  in  19ij6 
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Held,  that  neither  article  52  nor  ariicle  56  applied,  and  that  article 
120,  schedule  I,  governed  the  case. 

Sunda  Bam  v.    Sanhara,    (1886)    I.  L.  E.  9  Mad.  334,  and  95  P.  B.  j 

]908  {Daulat  Uamv.  Wonllen   Mills  Company,  Limited,  Delhi),  distin-  | 

guished,  and  43  P.  P.  1900  {Mansahdar  v.  Nahi  BaJchsh),  referred  to.  ] 

No.  103  P.  E.  1913. 

(II)     Articles  62  and  120. 

Suit  for  recovery  of  interest  on  Government  Promissory  Notes,  realized 
hy  defendant  for  the  iise  of  whoever  may  be  entitled  thereto. 

Plaintiff,  as  assignee  of  certain  Goverunient  Promissory  Notes  from 
ore  D.  M.,  a  bankrupt,    sued   defendant    C.    M.   in    whose    name   the  : 

notes  stood,  but  who  admittedly  held  them  merely  as  agent  for  D.  M., 
for  recovery  of  interest  realized  by  D.  M.  from  1st  November  1898  to 
30th  June  1905.  The  assignment  to  plaintiff  had  been  made  in  Decem- 
ber 1898  and  the  suit  was  instituted  on  ■22nd  January  1909.  Defen- 
dant pleaded  that  the  suit  was  barred  under  article  (52  of  the  Limita- 
tion Act.  There  had  been  a  dispute  as  t  >  the  validity  of  the  assign- 
ment of  the  notes  between  the  ci  editors  of  D.  M.  and  the  plairtiff,  and 
the  question  was  finally  decided  in  favour  of  the  latter.  The  greater 
part  of  the  interest  in  dispute  was  realized  by  defendant  while  this 
dispute  was  going  on. 

Held,  that  as  the  validity  of  the  assignment  of  the  Government 
Promissory  Notes  was  attacked  not  by  D.  M.  or  the  defendant  C.  M., 
but  by  ci editors  of  D.  M,,  the  defendaot  must  betaken  to  have  received 
the  interest  for  the  use  of  his  principal  I).  M.  or  of  any  assignee  from 
him. 

Narayana  v.  Narayana,  (1869)  I.  L.  B.  13  Mad.  437,  distinguished. 

Held,  also,  that  article  63  of  the  Limitation  Act  applies  whenever 
one  person  actually  or  constructively  receives  money  for  another 
person,  or  in  other  words,  whenever  the  receipt  by  the  defendant  is  in 
law  a  receipt  to  the  use  of  such  other  person  to  whom  the  money  at  the 
time  of  receipt  lawfully  belongs,  and  that  the  suit  whs  consequently 
o-ovcrned  by  that  article,  and  was  barred  by  limitation,  having 
been  instituted  more  than  three  years  after  the  date  of  last  receipt  of 
interest. 

Mahomed  Biasat  Ali  v.  Hasin  Banu,  (1893)  I.  L.  P.  21  Cal.  157 
(163)  (P.  C),  Kondi  Bamasawanty  y.  Neli  Hari  Krishna,  (1911)  10 
Indian  ('uses  658,  Kundan  Lai  v.  Bansi  Bhar,  (18^0)  I.  L  P.  3  All. 
170,  Thakar  Prasad  v.  Partah,  (lb84)  L  L.  B.  G  All.  442,  Syed  Lutf 
Ali  Khan  v.  Afzul-nn-Nissa  Beg  am,  (I'^Tl)  9  B.  L  P.  348  (P.  C), 
followed. 

Gurudas  Pyne  v.  Bain  Narain  SaJiu,  {\8S4i)  L  L- B.  10  Cal.SdO 
(P.  ('.),  Chand  Mai  v.  Angan  Lai,  (1891J  I.  L  B.  13  All.  368, 
distinguished. 

Shan  Mnga  Pillai  v.  Minor  Govindasaini,  (1907)  I.  L.  B.  SO  Mad. 
459,  and  Mahomed  Wahib  v.  Mahomed  Ameer,  (1905)  /.  L.  li.  32  Cal. 
527,  referred  to. 

No.  36  P.  R.  1913. 
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(12)  Articles  113  and  144. 

Limitation  for  siut  for  possession,  by  partition,  of  one-third  share  of 
property  left  by  a  loidoio  under  a  compromise  effected  between  the  contend- 
ing pa^-ties — consideration^ 

On  the  deatli  of  the  widow  of  U.  S.  in  1903,  three  sets  of  claimants 
put  forward  their  respective  claims  to  the  property  of  U.  S.,  viz.,  (1) 
the  plaintiffs,  (2)  defendants  Nos.  1  and  2  and  (3)  defendants  Nos. 
3—8.  On  19th  January  1904  these  three  sets  of  claimants  entered 
into  a  compromise  by  which  they  settled  their  conflicting  claims 
amicably  and  drew  up  an  agreement  Avhich  was  registered  on  the  20th 
January.  On  the  8th  Mai'ch  1909  plaintiffs  brought,  the  present  suit 
for  possession,  by  partition,  of  one-third  share  of  the  propex'ty  of  U  S. 
assigned  to  them  under  the  said  compromise. 

Held  that,  as  under  the  compromise  the  whole  property  of  U.  S. 
became  lawfully  vested  in  all  the  three  sets  of  claimants  jointly  in 
equal  shares  and  nothing  remained  to  be  done  by  any  party  in  future 
with  a  view  either  to  complete  its  own  title  to  its  one- third  share  or  to 
convey  to  the  other  parties  their  respective  shares,  the  suit  was  not 
governed  by  article  113  of  the  Limitation  Act,  but  by  article  144,  and 
was  therefore  within  limitation. 

Taletoar  Singh  v.  Bahori  Singh,  (1904)  I.  L.  R.  26  All.  497  (499), 
distinguished. 

Sornavalli  Ammal  v.  Muthayya  Sastrigal,  (1900)  I.  L.  R.  23  Mad. 
593,  followed. 

Kuldip  Dube  v.  Mahaul  Dube,  (1911)  I.  L.  R.  34  All.  43  (46,  47), 
referred  to. 

Held  also,  that  the  agreement  between  the  parties  embodying  a 
compromise  of  disputed  and  doubtful  rights  was  not  bad  for  want  of 
consideration. 

Rafiinder  NarainEae  ^.  Bijai  Govind  Singh,  (1839)  2  Moo.  I.  A.  181 
(251)  (P.  G.),  and  Olati  Pulliah  Chetti  v.  Varadarajtdu  Chetti,  (1908) 
I.  L.  R.  31  Mad.  474,  referred  to. 

No.  20  P.  R.  1913. 

(13)  Article  182. 

Execution  of  decree  for  redemption  where  no  date  is  fixed  for  redemp- 
tion, is  governed  by. 

See  Civil  Procedure  Code,  1908  ,;18). 

No.  68  P.  R.  1813. 

INDIAN  STAMP  ACT. 

(1)  An  unstamped  award  may  be  admitted  in  evidence  on  payment 
of  penalty. 

See  Civil  Procedure  Code,  1908  (26). 

No.  66  P.R.I  91 3. 
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INDIAN  STAMP  ACT— concld. 
(2)     Section  35. 

Admission  of  copy  of  an  instrument  on  payment  of  penalty — proof  of 
contents  of  a  power -of -attorney  not  produced — Indian  Evidence  Act,  I  of 
1872,  sections  91  and  92 — ratification  of  act  of  agent — interest  chargeable 
under  terms  of  mortgage — principal  mortgage-money,  when  interest  has 
been  deducted  in  advance. 

Plaintiff  sued  for  possession  of  the  mortgaged  property  under  a  deed 
of  mortgage  made  some  14  years  before  suit  on  behalf  of  the  defendant 
by  his  duly  authorised  agent.  The  agent's  power-of-attomey  was  not 
forthcoming  and  the  document  was  apparently  never  duly  stamped  in 
this  country.  Defendant  admitted  giving  a  power-of- attorney  to  the 
agent,  but  did  not  think  that  it  gave  him  the  power  to  effect  the 
mortgage  on  his  behalf. 

Held,  that  the  contents  of  a  power-of-attorney  not  produced  and  not 
duly  stamped  in  this  country,  cannot  be  proved  by  production  of  a 
copy  of  it  on  payment  of  penalties. 

Sri  Venkata  Sveta  v.  Inuganti  China,  (1899)  I.  L  B.  23  Mad.  49 
(P.  C),  followed. 

Thaji  Beebi  v.  Tirumalaiappa  Pillai,  (1907)  /.  L.  B.  30  Mad.  386, 
Banga  Bau  v.  Bhavayammi,  (1894)  I.  L.  B.  17  Mad.  473  and  Kallu  v. 
Ealki,  (1896)  I.  L.  B.  18  All.  295,  referred  to. 

But  held  also,  that  the  fact  that  a  written  power-of-attorney  was 
executed  did  not  exclude  ev^idence  aliunde  of  the  agent's  authority  and 
that  the  oral  evidence  in  this  case  proved  such  authority. 

Held  also,  that  as  the  defendant  was  well  aware  of  the  mortgage 
having  been  effected  on  his  behalf  and  had  received  a  large  part  of  the 
mortgage-money,  if  not  all,  he  was  bound  in  equity  to  repay  the 
mortgage-money  to  the  plaintiff. 

Bannatyne  v  Maclver,  (1906)  I.  K.  B.  103,  referred  to. 

Held  further  on  the  evidence,  that  the  defendant  had  fully  ratified 
the  act  of  his  agent  and  that  the  mortgage  was  also  binding  on  him 
for  this  reason. 

Held  also,  that  as  under  the  terms  of  the  mortgage-deed  interest 
was  payable  until  the  mortgagee  obtained  possession  of  the  property, 
and  if  he  preferred  not  to  take  possession,  he  could  continue  to  charge 
interest  at  the  rate  agreed  upon,  plaintiff  was  entitled  to  claim 
interest  until  he  obtained  possession  or  realized  the  sums  due  upon  his 
mortgage. 

92  P.  jB.  1905  (Badha  Kishen  v.  Karim-ulla),  followed. 

Held  further*,  that  as  Rs.  1,850  had  been  deducted  from  the 
mortgage  money  of  Rs.  15,001)  on  account  of  interest  in  advance,  the 
principal  mortgage-money  must  be  held  to  be  Rs.  13,650  and  not 
Rs.  15,000  as  stated  in  the  mortgage-deed. 

No.  33  P.  R.  1013. 
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INDIAN  SUCCESSION  ACT. 
Section  58. 
Unattested  alterations  in  icill — -probate. 

Held,  that  section  58  of  the  Indian  Succession  Act  does  not  apply- 
to  alterations  made  in  a  will  prior  to  its  execution. 

Held,  also,  that  unattested  alterations  in  a  will,  made  prior  to  its 
execution,  which  are  of  no  special  importance,  do  not  invalidate  the 
document  and  probate  may  be  granted  of  the  will,  as  it  originally- 
stood,  without  the  unattested  alterations. 

No.  21  P.  R.  1913. 

INFRINGEMENT. 

Of  trade  mark  is  a  continuing  wrong  —  damages  and  injunction  for. 

See  Indian  Limitation  Act  (5), 

No.  97  P.  R.  1913. 

INJUNCTION. 

Suit  for — for  infringement  of  trade  mark  — neither  registration  nor 
deception  need  be  proved. 

See  Indian  Limitation  Act  (5). 

No.  97  P.  R.  1913. 

INSOLVENCY. 

Status  of  Receiver  of  property  of  insolvent  to  bring  a  suit  in  Court 
for  the  recovery  of  the  insolvent's  property. 

See  Civil  Procedure  Code,  J882  (1). 

No.  56  P.  R.  1918. 

INTEREST. 

(1)  Act  XXXII  of  1839 — cw  ruqqa,  not  mentioning  interest,  where 
no  notice  has  been  given  that  interest  will  be  charged — Indian  Contract 
Act,  IX  of  1872,  section  73 — damages — Interest  on  lien  for  unpaid 
pur  chase -money. 

Held,  that  no  interest  is  chargeable,  either  under  Act  XXXII  of 
1 839  or  as  damages  under  section  73  of  the  Contract  Act,  on  a  ruqga 
which  makes  no  mention  of  interest,  and  where  no  notice  has  been 
given  that  interest  will  be  charged. 

Kamal  Ammal  v.  Peeru  Meera  Levvai,  (1897)  I.  L.  B.  20  Mad,  481 
and  104  P.  R.  1901  (Bura  v.  Mailia  Shah),  followed. 

Held,  also  thnt  a  vendor  is  entitled  to  a  charge  upon  the  property  in 
the  hands  of  the  buyer  for  the  amount  of  the  purchase-money  or  any 
part  thereof  remaining  unpaid,  and  for  interest  thereon,  and  that  12 
per  cent,  per  annum  is  a  fair  and  equitable  rate  of  interest. 

148  P.  B,.  1907  (Saran  and  Company  v.  Basheshur  Nath),    followed. 

No.  39  P.  R.  1913. 

(2)  Whether  a  charge  on  mortgage  property  under  the  terms  of 
the  mortgage  deed. 

See  Mortgage  (3). 

No.  45  P.  R.  1918. 
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INTERPRETATION"  OF    STATUTES. 

Fiscal  enactments  to  be  construed  precisely  and  in  a    manner   which 
bears  least  heavy  on  the  subject. 

See  Cmirt  Fees  Act  (2). 

...       No.  Ill  P  R.  1913  (P.  B.). 


JOINT  HINDU  FAMILY. 

lAahility  of  onernbers  for  debts  incurred  by  tivo  of  them  in  a  separate 
business— suit  on  book-debt  for  which  a  hundi  has  been  taken  from  the 
debtors  as  collateral  security — residt  of  no7i-2)resentvient  of  hundi — Negotia- 
ble Instruments  Act,  XXVI  of  1881,  sectio7i  64. 

Plaintiffs  sued  for  recovery  of  a  book-debt  standing  in  the  names 
of  Suraj  Kumar  and  Chandar  Kumai-.  Plaintiffs  held  a  Iiundi  for  the 
amount  of  the  debt  signed  bj  Suraj  Kumar  (for  himself  and  his  bro- 
ther Chandar  Kumar)  and  by  another  brother  Chhota  Lai  as  surety. 
Plaintiffs  claimed  that  the  other  three  brothers,  whom  they  had  made 
co-defendants,  were  equally  liable  to  them  for  the  debt  as  members  of 
a  joint  Hindu  family. 

Held,  on  the  evidence,  that  the  shop  styled  Suraj  Kumar  Chandar 
Kumar  was  a  separate  business  of  the  two  brothers  after  whom  it  was 
named,  and  that  the  other  brothers  were  not  responsible  for  debts 
incurred  by  this  shop. 

45  P.  B.  1899  {Bichha  Lai  v.  Jai  Pershad)  and  162  P.  B.  1 888 
{Honda  Bam  v.  Desu  Ram),  referred  to. 

Held  also,  that  hundis,  not  having  been  presented  for  payment  or 
dishonoured  at  maturity,  could  not  now  be  made  the  basis  of  a  claim 
against  any  of  the  parties  to  it,  vide  s-ection  64,  Negotiable  Instruments 
Act,  1881. 

Held  further,  that  the  hundi  having  been  taken  a=!  collateral  security 
for  the  book-debt,  the  fact  that  plaintiffs  had  not  chosen  to  make  use 
of  this  collateral  security  did  not  deprive  them  of  the  right  to 
recover  the  book-debt. 

No.  48  P.R.I  91 3. 

JOINT  TRIAL. 

Illegality  of,  for  offences  under  Weights  and  Measures  Capacity  Act 
or  section  266,  Penal  Code — standard  measure. 

See  Weights  and  Measures. 

No.  20  P.  R.  1913. 

JUDICIAL  HYPOTHEO. 

Wbere  created  by  a  decree  of  Court,  no  application  for  execution 
of  that  decree  necessary. 

See  Civil  Procedure  Code,  1908  (22). 

No.  109  P.  R.  1918. 
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JUKISmCTION. 

(1)  Jurisdiction — valuation  of  suit — suit  against  decree-holder  a^d 
judgment-debtor  to  establish  right  to  attach  property — whether  value  of  pro- 
perty or  amount  of  decree. 

Held,  that  for  the  purposes  of  jurisdiction,  the  value  of  a  suit  of  an 
unsuccessful  claimant  under  order  21,  I'ule  58  of  the  Code  of  Civil  Pi-o* 
cedure,  19  8,  against  both  the  desree  holder  and  the  judgment-debtor 
to  obtain  a  declaration  that  certain  property  is  his  and  not  liable  fo 
attachment  as  the  property  of  the  judgment  debtor,  is  the  value  of  the 
property  and  not  the  amount  of  the  decree,  "whether  the  judgment- 
debtor  resists  the  claim  or  not. 

JJwarka  Das  v.  Kameshar  Prasad,  (189i)  I.  L.  It  17  All.  69  and  9-i 
P.  B.  1908  (F.  B.)  (SJierAli  Shah  Y.  La:h man  Las),  explained  a,nd 
followed. 

65  P.  E.  1906  {Bishnu  v.  Lai  Singh)  and  142  i'.  /.;,  1900  {Zonticar 
Singh  v.  Leiva),  referred  to. 

No.  41  P.  R.  1913. 

(2)  Court,  having  no  jui'isdictiou  to  hear  appeal,  caunut  make  a 
reference  to  the  Chief  Court. 


See  Cioil  Procedure  Code  (1). 


No.  61  P.  R.  1913. 


(3)  Jurisdiction — Civil  or  lievenue  Court — suit  for  possession  of 
ancestral  share  in  land  in  disregard  of  a  collusive  partition  effected 
between  the  ividou.-  of  plaintiff's  deceased  collateral  and  the  defendants — 
Punjab  Land  lievenue  Act,  XVII  of  1887,  section  158  (2)  (xvii). 

Plaintiffs  brought  a  suit  alleging  that  their  grandfather  P.  had  four 
sons  K.  and  B.  (plaintiffs'  respective  fathers)  and  B.  II  and  S. ;  that  on 
his  death  K.  and  B.  separated  their  share  of  their  father's  laud  while 
B.  II  and  S.  remained  joint  in  the  other  half  ;  and  after  their  death 
the  sons  of  B.  II  continued  to  remain  joint  with  S  "s  sons  whose  sister 
he  had  married  The  son  of  B.  IL  died  childless  and  his  widow 
wishing  to  favour  her  brothers  entered  into  a  culiu&ive  partition  of 
theii'  joint  holding  by  which  the  latter  got  possession  of  the  best 
pai'ts  of  the  holding.  Flaintifi's  therefore  prayed,  now  that  the 
widow  had  died,  for  possession  of  their  one-half  share  in  the  holding 
of  B.  II  and  S.  as  it  stood  before  the  partition  between  the  defendants 
and  the  widow. 

Held,  that  the  suit  was  cognisable  by  the  Civil  Courts  and  did  not 
fall  within  the  terms  of  section  158(2)  (.'-ti/')  of  the  Punjab  Laud 
Revenue  Act. 

No.  74  P.  R.  1913. 

(4)  Of  Ci^il  Court — landlord  and  tenant. 
See  Specific  Relief  Act  (1). 

No.  84  P.  R.  1913. 

(5)  Of  Civil  Court — denial  of  tenancy — landlord  and  tenant. 

See  Landlord  and  Tenant  (2). 

No.  83  P.  E.  1913. 
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J  URISDICTIOIS' -  fowcZt?. 

(S)  Of  Civil  Court  to  interfere  witli  apportionment  of  com- 
pensation in  Land  Acquisition  case  ordered  by  the  Collector. 

See  Arbitration, 

No.  52  P.  R.  1913. 

(7)  Duty  of  Civil  Court  to  deal  with  that  part  of  an  award  of 
arbitrators  which  is  within  its  jurisdiction. 

See  Arbitration, 

No.  52  P.  R.  1913. 

K 

Kashmiris. 

Of  Jhelum  City — will  in  favour  of  daughters — self  "acquired  property. 

See  Custom  (Succession)  (2), 

No.  17  P.  R.1913 

KHANADAMAD. 

Sons  of,  by  a  second  wife,  not  entitled  to  succeed  to  property  which 
came  to  the  khatiadamad  on  account  of  his  marriage  with  tirst 
wife. 

See  Custom  (Succession)  (7). 

No.  53  P.  R.  1913. 

KHATRIS. 

Mauza  Kauntrila,  tahsil  Gujar  Khan,  district  Rawalpindi,  governed 
by  Hindu  J -aw. 

See  Custom  (Alienation)  (5). 

N0.54P.  R.1913. 


LAND  ACQUISITION  ACT,  1894, 

(1)  Jurisdiction  of  Civil  Court  to  interfere  with  order  of 
apportionment  of  award  made  by  Collector. 

See  Arbitration. 

N0.52P.  R.  1913. 

(2)     Sections  16,  18,  20,  27  and  28. 

Eeference  to  Court  on  objection  as  to  amount  of  compensation— Secn'tanj 
of  State  defendant  in  such  case — Appeal  filed  tvitJiout  impleading 
Secretary  of  State — Court's  power  to  make  him  a  party — Civil  I'rocedure 
Code,  1908,  oi-der  41,  rules  3  and  20 — sufficient  cause  for  exlendiiKj 
period — Indian  Limitation  Act,  IX  of  1908,  section  5. 

Held,  that  in  a  reference  to  the  Court,  on  an  objection  to  the  amount 
of  compensation  awarded  by  the  Collector,  the  Secretary  of  State 
for  India  is  the  defendant. 

Ezra  V.  Secretary  of  State,  (1902)  I.  L.  E.  30  Cal.  36  (89),  referred 
lo. 


INDEX  OF  CIVIL  CASES  REPORTED  IN  THIS  VOLUME. 

LAND  ACQUISITION"  ACT,  1894— confcZ. 

Held,  consequently,  that  the  only  possible  respondent  in  an  appeal 
against  the  decree  of  the  Court  was  the  Secretary  of  State  and  where 
he  has  not  been  impleaded  till  after  expiry  of  the  period  of  limitation, 
the  appeal  is  barred  by  limitation,  and  order  41,  rules  3  and  20  of 
the  Code  of  Civil  Procedure  do  not  assist  the  appellant. 

Bindeshri  Naik  v.  Ganga  Saran  Sahu,  (1892)  I.  L.  B.  14  All.  154 
(F.  B.),  Girish  Chandpr  Laldri  v.  Sasi  Sekhareswar  Boy,  (1905)  I.  L. 
B.  83  CaL  329.  Arnhok  Chand  Barrack  y.'  Sarat  Chtmder  Mukerjee, 
(1911)  I.  L.  B,.  38  Gal.  913  (918)  and  Lakhmi  Chand  Bewa  Chand  v. 
Kachihhai  Gulah  Chand,  (1911)  I.  L.  B.  35  Bom.  393,  referred  to. 

Held  also,  that  the  fact  that  appellant  was  "misled  into  impleadin;; 
on  appeal  the  Municipal  Committee  of  Hazro  by  the  fact  that  the 
latter  conducted  the  case  before  the  lower  Court  on  behalf  of  the 
Secretary  of  State  was  not,  under  the  circumstances  of  the  case, 
sufficient  cause  for  extending  the  period  under  the  terms  of  section  5 
of  the  Limitation  Act. 

KarsonDasv.  Bai  Ganga  Bat,  (1905)  I.  L.B.  30  Bom.  329(330), 
Bhimrao  v.  Ayyappa  Yellapp<i,  (1906)  I.  L  B.  31  Bom.  33,  Mussam- 
mat  Masum  Begum  v.  Ma'ian  Mohan  Lall,  (1910)  9  Indian  Cases  222, 
Salvador  v  Meyer  and  Co.,  (191])  11  Indian  Cases  812,  Corporation  of 
Calcutta  v.  Anderson,  (1884)  I.  L.  B.  10  Cal.  445,  Krishna  Sawami 
V.  Bama  Sawami,  (190S)  19  Mad.  L.  J.  B.  209,  30  P.  B,.  1886  (Bishen 
Singh  v.  Kishen  ISingh)  and  118  P.  B.  1908  (Sant  Singh  v.  Qaim), 
referred  to. 


No.  59  P.  R  1913. 


(3)     Section  24,  fifthly. 


Increase  to  value  of  land  likely  to  accrue  from  the  use  to  lohich  it  will 
he  put  when  acquired — Court-fee  on  appeal  against  aivard  by  Secretary  of 
State— Court-Fees  Act,  VII  of  1870,  section  8  and  article  17  (4). 

The  land  acquiied  was  agricultural  land  situate  in  the  vicinity  of  a 
mandi,  which  had  been  established  in  1904  by  the  District  Board  to 
facilitate  the  sale  of  grain  by  the  zemindars  in  the  neighbourhood. 
The  purpose  of  the  present  acquisition  was  the  erection  of  a 
dispensary,  a  rest-house,  accommodation  for  travellers  and  other 
buildings,  which  would  in  the  main  be  unremitnerative,  in  connection 
"with  the  mandi.  In  1904,  26  highas  had  been  acquired  by  the  Board 
for  the  mandi  at  the  rate  of  Rs.  8  and  Rs.  10  per  higha  and  in  1906  an 
additional  area  of  about  24  highas  had  been  acquired  by  private 
purchase  at  Rs.  600  per  higha  to  obviate  delay  caused  by  proceedings 
under  the  Land  Acquisition  Act,  and  this  additional  land  was  sold  at 
auction  by  the  Board  to  shopkeepers  and  traders  and  realized  about 
Rs.  2,000  per  Ugha. 

Held  that,  having  regard  to  section  24,  fifthly  of  the  Land  Acquisi- 
tion Act,  the  prices  realized  for  plots  of  land  inside  the  mandi  could 
not  be  considered  in  assessing  value,  as  they  wex"e  obviously  due  to  an 
increase  in  value  accruing  from  the  use  to  which  the  acquirer,  the 
District  Board,  put  the  land  acquired,  and  that  the  Collector  was  ri^jht 
in  treating  the  land  as  agricultural  land  and  in  assessing  the  price 
at  the  amount  which  land  in  the  neighbourhood  was  likely  to  fetch 
for  purposes  of  agriculture. 
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LAND  ACQUISITION  ACT,  1894<—concld. 

Held  also,  that  a  Court-fee  of  Rs.  10  was  adequate,  under  article 
17  (4)  of  the  Second  Schedule  to  the  Court-Fees  Act,  on  an  appeal  by 
the  Secretary  of  State  against  the  award  of  the  Divisional  Judge  ; 
section  8  of  the  Act  being  applicable  only  to  appeals  by  persons 
claiming  compensation. 

No.  57  P.  R.  1913. 

LANDLORD  AND  TENANT. 

(1)  Juinsdiction  of  Civil  Court — sub- tenant  is  not  the  tenant  of 
the  original  landlord. 

See  Specific  Relief  Act  (1). 

No.  84  P.  R.  1913. 

(2)  Jurisdiction  of  Civil  Courts — registration— admissibility  of 
unregistered  document  for  a  collateral  purpose. 

Where  the  relationship  of  landlord  and  tenant  subsisted  between 
the  parties  notice  of  ejectment  was  given  by  the  plaintiff  and  a  suit 
for  cancellation  of  such  notice  was  filed  by  the  defendants  in  the 
Revenue  Courts.  The  defendants  subsequently  denied  the  tenancy 
and  set  up  a  title  of  their  own  by  adverse  possession  and  the  plaintiff 
accepted  the  repudiation  of  the  tenanc}^. 

Held,  that  the  relation  of  landloi  d  and  tenant  no  longer  subsisted 
between  the  parties  and  the  Civil  Courts  had  jurisdiction  in  a  suit  for 
possession. 

Thai-ore  Fatehsinghji  v.  Bamanji,  (1903)  I.  L.  It.  27  Bom.  515, 
doubted  ;  Bai  Gulabbai  v.  Shri  Dafgarji,  (1907)  9  Bom.  L.  B.  393, 
referred  to. 


No.  83  P.  R.  1913 

LEGAL  REPRESENTATIVE. 

Intermeddling  with  estate  of  a  deceased  person. 

See  Provincial  Small  Cause  Court. 

No.  115  P.  R.  1913. 
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LIMITATION. 

(1)  Decree  payable  by  half-yearly  instalments  on  certain  fixed 
dates,  with  proviso  that,  if  one  is  not  paid  the  decree-holder  shall  be 
entitled  to  recover  forthwith  the  whole  amount  with  interest. 

See  Execution  of  Decree  (2). 

No.  6  P.  R.  1913. 

(2)  For  reference  by  Deputy  Commissioner  to  Chief  Court  under 
section  'l\  A  of  the  Punjab  Alienation  of  Land  Act. 

See  Punjab  Alienation  of  Land  Act. 

Wo.  8  P.  R.  1913. 
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LIMITATION— co«cZ<i. 

(3)  Suit  by  Muhammadan  for  refoverv  of  property  sold  during  his 
minority  by  hi.s  de  facto  guardian. 

See  Indian  Limitation  Act  (9), 

No.  15  PR.  1913. 

(4)  As  against  person  impleaded  in  a  pre-emption  suit  as  vendee 
of  tbe  property  in  suit  from  the  original  vendee. 

See  Indian  Limitation  Act  (8). 

No.  31  P.  R.  1913  fP.  B.). 

(5)  For  claim  for  I'ecovery  of  money  due  under  award  of  arbitratoi\ 

See  Indian  Limitation  Act  (3). 

No.  32  PR.  1913 

(6)  For  suit  for  lecnveiy  of  interest  ou  Government  Promissory 
Notes,  realized  by  defendant  for  the  use  of  whoever  niny  be  entitled 
thereto. 

See  Indian  Limitation  Act  (11). 

N0.136P.  R.1913. 

(7)  Memo,  of  appeal  returned  for  insufficiency  of  Court- fee,  must 
be  returned  in  reaeonable  time,  or  appeal  barred  hy  limitation. 


See  Civil  Procedure  Code,  1 90S  (11). 

LIMITATION  ACT. 

See  Indian  Limitation  Act. 

M 

MAHANT. 

Of  a  religious  institution — powers  of  alienation. 

See  Specific  Belief  Act  (4). 

MAINTENANCE, 

Claim  for — by  fifth  wife  of  a  Muhammadan. 

See  Muhammadan  Laio  (4). 
MAPS. 


No.  55P.  R.1913, 


N0.18P.  R.  1913. 


No.  49  P.  R.  1918. 


Public  maps  prepared  by  Government — relevancy  and  presumption 
of  correctness  in  regard  to— 

See  Indian  Evidence  Act  (1). 

...  ...  H.  ...  No.  63  P,  B.  1918. 
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MARRIAGE. 

(1)  Of  divorced  person  within  6  months  of  decree  of  Hio^h  Court 
confirming  the  decree  of  divorce  passed  bj-  District  Court. 

See  Indian  Divorce  Act. 

No.  29  P  R.  1913  (P.  B.). 

(2)  Marriage  of  Hindu  Sikh  Jat  with  o  Mussalmani  convert  to 
Sikhism  after  divorce  from  her  prerioiis  husband  —  cha,dhr  andazi. 

Where  a  Siidar,  a  Hindu  Sikh  Jat  of  Baloke,  .lulhmdur  district, 
possessed  of  considerable  property,  lived  with  a  Muhammadan  woman 
for  some  years  and  eventually  persuaded  her  husband  to  divorce  her 
and  she  was  then  convei  ted  to  Sikhism  and  went  through  a  chadar 
andazi  matriage  with  the  Sirdar  a'ter  certain  purification  ceremonies 
had  been  performed. 

Held,  (1)  that  the  amis  was  on  the  plaintiff  to  shew  that  the 
marriage  was  not  valid  ; 

(2)  that  the  conversion  of  a  Mussalman  or  a  Mussalmani  to  Sikhism 
is  legally  not  impossible  ; 

(3)  that  while  it  is  true  tliat  no  man  can  become  a  Sikh  without 
initiation,  in  the  case  of  a  woman  all  that  is  required  before  she  can 
lawfully  marry  a  Sikh  is  that  she  should  adopt  Sikhism,  and  no 
particular  form  of  conversion  need  be  observed  before  a  woman,  who 
is  not  a  Sikhni,  can  be  regarded  as  having  been  dnly  converted  to 
that  faith  ; 

(4)  that  a  marriage  between  a  Hindu  Sikh  Jat  and  a  Mussalmani 
who  has  been  converted  to  Sikhism  is  valid,  and  that  in  dealing  with 
such  marriage  the  strict  principles  of  Hindu  Law  are  inapplicalDle. 

87  P.  R.  1898  (Hakim  v.  Jagat  Singh),  63  P.  B  .  1900  (Jogendra 
Chandra  Base  v.  Bani  Bhagwan  Kaur),  38  P.  E.  1879  (Haku  v.  Mehtab 
Singh),  26  P.  P.  1880  (Mula  v.  Mussammat  Chando),  33  P.  P  1896 
(Lachu  V.  Bal  Singh),  78  P.  B.  1897  {Chanda  Singh  v.  Mela),  29  P.  P. 
1883(P^V^/i^  Sxngh\.  Bhola),  Inderun  Vahingypooly  Taver  v  Bamasawmy 
Pandia  Talaver  (1869)  13  Moo.'s  Indian  Appeals  158,  50  P.  /i'  189.5 
(Kartar  Singh  v.  Sher  Singh),  50  P.  P.  1900  (Sahib  Ditta  v.  Bela), 
79  P.  B.  19 lO  (Mussammat  As  Kaur  v.  Sawun  Singh),  65  P.  B.  1911 
(Har  Dial  v.  Kali  Bam),  72  P.  B.  1908  (Haria  v.  'Kanhya),  36  P.  P. 
1895  (Baushan  v.  Lehna),  57  P.  P.  1909  (Khairu  v.  Fakir  Chand), 
referred  to. 

No.  99  P.  R.  1913. 

MASTER  AND  SERVANT. 

Negligence  of  servant — liability  of  master  for  acts  of  servant  though 
competent  man  employed. 

See  Damages  (2). 

No.  88  P.  R.  191 3. 

MERCANTILE  TRANSACTION. 

Time  is  of  the  essence  in — 
See  Indian  Contract  Act  (3). 

No.  SOP.  R.  19X3. 
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MINOR. 

Alienation  of  minors  p-operty  hij  de  facto  guardian— suit  for 
cancellation — Mulia>nniadan  Laic — Compensation — Specific  Belief  Act,  I 
of  18'' 7,  section  41. 

The  suit  was  brought  by  a  minor  sou  for  '  cancellatiou  of    mortgage, 
made  after  the  death  of  his  father  by  his  paternal  uu'-le  as   his  Je  facto 
.  guardian  in  settlement  of  debts  incurred  b}'  the  father. 

Held,  that  the  mortgage  by  the  de  facto  guardian  was  not  binding 
on  the  plaintiff. 

Held  also,  that  as  the  father  had  made  no  charge  on  the  property, 
there  was  no  legal  liability  enforceable  against  the  plaintiff  or  against 
the  estate  in  his  hands,  and  he  could  not,  therefore,  be  compelled  to 
restore  the  amount  of  his  father's  debts  to  the  defendant  before  he 
was  granted  the  relief  prayed  for. 

•i  P.  li.  19: .3  (F.  B.)  {Jagdip  Singh  v.  Karain  Singh),  144  P.  E. 
1S83  {Anant  Ham  v  Nazir  Hussain),  and  76  P.  E.  1910  {Balak  Earn 
r.  Dadu),  referred  to. 

Held  further,  that  the  Court,  under  section  41  of  the  Specific  Relief 
Act,  has  no  doubt  power  to  direct  payment  of  such  compensation  as 
justice  may  require,  but  that,  as  defendant  had  had  possession  of  the 
land  lor  twelve  years,  nothing  fui^fcher  could  reasonably  be  demanded 
of  the  plaintiff  by  way  of  compensation  to  the  defendant. 

No.  30  P.R.I 91 3. 

MORTGAGE. 

Eedemption  of  mortgaged  laiid  in  the  hands  of  the  mortgagee's  ividow — 
intervention  of  reversioners. 

Held,  that  a  widow  who  has  succeeded  to  land  held  by  her  deceased 
husband  as  mortgagee,  is  entitled  to  receive  the  mortgage  money  on 
redemption,  and  that  the  mortgagor  is  not  bound  to  see  that  the 
mortgage  money  is  secured  for  the  benefit  of  the  estate  or  to  associate 
the  reversioners  in  the  transaction. 

No.  7  P.  R.  1913. 

(2)  Amount  of — where  interest  has  been  deducted  in  advance — 
When  under  the  mortgage- deed  interest  is  chargeable  till  mortgagee 
obtains  possession  of  the  mortgaged  pi'operty — option  of  mortgagee 
to  take  possession,  or  continue  charging  interest. 

See  Indian  Stamp  Act  (2). 

No.  33  P.  R.  1913. 

(3)  Usnfructnarij  —  redetription  of — whether  interest  is  a  charge  on 
the  mortgage  property  ~  construction  of  deeds — meaning  o/ zar-i-marhuna 
and  hamrah. 

A  deed  of  usufructuaiy  moitgage  for  Rs  1,300  provided  that  of  the 
mortgage  money  Rs.  650  should  bear  interest  and  that  the  produce 
of  the  mortgaged  laud  should  be  considered  a  set  off  for  interest  on  the 
remaining  Rs.  650.     The  deed  also  provided  as  follows  : — 

^'' Miad  koi  muqarrar  nahin  hai-  Jab  bad  darau  fasl  hamah-i' Har 
^^  khudkasht  murtahinan  talab  karen,   zar-i'marhtma  dekar  samin  chhura 
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MORTGAGE— concZi. 

^^  lewenge,  zar-i-marhuna    hatafsil-i-zail         .  .  •         wasul  pai — 

"  Qabza   diya    gay  a         .  .         .         Nisbat     zar-i-sud     salana     bala 

"' h'lrnrah  chhih  sau  p'ichchas  rupia   murtahinan  ko  ikhtiyar   hoga  hi  stid 
"  dar  sad  lenwen  ya  vmzhiran  se  ba  irja-i-nalish  ivasul  karletven.''^ 

On  the  question  whether  under  the  terms  of  the  deed  the  mortgagor 
could  redeem  the  land  on  payment  of  the  principal  mortgage-money 
only  or  whether  he  had  to  pay  the  interest  on  the  principal  as  well, 
before  redemption  could  take  place. 

/  Held,  that  the  paragraph  regarding  the  payment  of  interest  on  the 
Rs.  650  was  a  separate  covenant  which  had  nothing  to  do  with 
^  redemption  ;  that  the  words  havirah  chhih  suit  pachchas  rupia  meant 
"  calculated  or  due  on  Rs.  650  "  and  not  "  together  with  Rs.  650  " 
and  that  the  land  was  redeemable  on  payment  of  zar-i-viarhtma,  i.e., 
the  principal  moi'tgage  money,  apart  from  the  interest,  in  respect  of 
Avhich  the  mortgagee  had  only  a  personal  remedy  against  the 
mortgagor. 

Civil  Appeal  No.  267  of  1906  {Bhag  Mai  v.  Tale),  p.  182  infra, 
leferred  to. 


No.  45  P.R.I  91 3. 

MUHAMMADAN  LAW. 

(1)  Kashmiris  of  Jhelum  city — not  governed  by — in  regard  to 
wills  of  self-acquired  property  in  favour  of  daughters. 

See  Custom  (Sncccdsion)  (2), 

No.  17  P.  R.  1913. 

(2)  Waqf — by  user  and  not  by  dedication. 

See  Waqf. 

No.  27  P.  R.  1913  (P.  C). 

(3)  Alienation  by  dc  facto  guardian  nut  binding  on  uiiuur. 
See  Minor. 

No.  30  P.  R   1913. 

(4)  Uight  of  fifth  wife  to  maintenance  after  the  death  of  her  husband. 

Held,  that  the  plaintiff  (a  lady  who  married  her  husband  while  he 
had  four  wives  living)  had  failed  to  prove  that  by  Muhammadan  Law 
she  was  entitled  to  maintenance  out  of  her  husband's  estate  after  his 
death. 

6  P.  R.  1908  {Kurshaid  Jan  v,  Abdul  Hamid  Khan),  referred  to. 

No.  49  P.  R.  1913. 

MUNICIPAL  WATER  MAIN. 

Damage  by  bursting  of — 

See  Damages  (2). 

No.  88  P.  R.  1918. 
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NEGLIGENCE. 

Of  servant — liability  of  master. 

See  Damages  (2). 

No.  88  P.  R.  1913. 

NEGOTIABLE  INSTRUMENTS  ACT,  1881. 
Sfxtion  64. 
Non-presentment  of  hundi  for  payment  at  maturity — result  of. 

See  Joint  Hindu  Family, 

No.  48  P.  R.  1913. 


OBJECTION. 

As  to  property  attai^hed  in  execution  of  decree— valuation  of  .suit. 

See  Civil  Procedure  Code,  1908  (15). 

No.  82  P.  R.  1913. 

OCCUPANCY  RIGHTS. 

(2)     Succession    to — governed  by    section    59,   Tenancy  Act,  and 
customary  rules  of  snccession  inapplicable. 


See  Punjab  Tenancy  Act  (2). 

OCCUPANCY  TENANCY. 

Succession  to — by  adopted  son. 

See  Punjab  Tenancy  Act  (3). 


No.  113  P.  R.  1913. 


No.  2  P.  R.  1913  (P.  B.). 


PARTIES. 

In  reference  to  Court  on  objection  to  amount  of  compensation  in  a 
Land  Acquisition  case,  the  proper  defendant  is  the  Secretary  of  State. 

See  Land  Acqm'sition  Act,  1894  (2). 

No,59P.  R.  1913. 
PARTITION. 

(1)  Civil  suit,  after  partition  proceedings  are  completed,  in  regard 
to  question  of  title  not  raised  before  Revenue  Officer — estoppel — 
waiver. 

See  Punjab  Land  Revenue  Act  (2), 

No.  28  P,R.1913(P  B.) 
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PARTITION— conrZfi. 

(2)  lartition — village  shamilat — mode  of  partition — meaning  of 
"  hasab  rasad  khewat  "  in  riverain  villages. 

Hell,  lliat  alfclioagh  in  ordiaary  villages  the  meaning  of  the 
words  "  hnsah  rasad  kheicat  "  in  respect  to  partition  of  .9//amz7a^  land 
is  "  according  to  the  revenue  assessed  on  the  holdings,'  in  a  village 
subjef't  to  river-action,  where  the  i^evenue  assessed  is  fluctuating  and 
the  khewdt  holding  includes  submerged  laud,  it  must  be  held  to  mean 
"  accoi'ding  to  the  area  of  the  kheivat  holding." 

No.  69  P.  R.  1913 

PATHANS. 

(1)  Mianwali  Tahsil — succession  of  sister    in  presence   of  mother 

and  step-mother.  J 

See  Custom  (^Succession)  (3). 

No.  23  P.  R.  1913. 

(2)  Attock  district — succession — daughtei'S   exclude   collaterals  in 
4th  degree. 

See  Custom  (Succession)  (5). 

No.  46  P.  R.  1913. 

PLEADER'S  FEE. 

In  a  declaratory  suit,  assessed  ad  valorem  on  full  amount  of  claim- 
no  ground  for  amendment  of  decree  or  revision  to  Chief  Court. 

See  Civil  Procedure  Code,  1908  (13). 

No.  47  P.R.I  91 3. 

POSSESSION. 

Whei'e  the  whole  property  is  in  possession  of  neither   party,   it    is 
essentially  a  case  for  a  declaratory  decree. 

See  Specific  Relief  Act  (3). 

No.  100  PR.  1913. 

POSSESSORY  TITLE. 

Suihcient— a-t  against  a  trespasser. 

See  Indian  Limitation  Act  (6). 

No.  19  P.R.I 91 3. 

POWER:OF-AT  rORNEY. 

Not  produced — proof  of  Agent's  authority  by  oral  evidence. 

See  Indian  Stamp  Act  (2). 

No.  33  P.R.I  91 3. 

PRE-EMPTION. 

(1)  Eifect  of  notification  under  Punjab  Pre-emption  Act,  declaring 
that  right  of  pre-emption  shall  not  exist  in  certain  areas,  upon  a  suit 
instituted  prior  to  date  of  notification. 

See  Punjab  Pre-emption  Act,  1905  (1). 

No.  10  P.  R.  1913. 
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PRE-EMPTION— cowcZd. 

(2)  Waiver,  where  father  of  pre-emptoi  consented  to  sale. 

See  Punjab  Fre'emption  Act  (1). 

No.  24  P.  R  1913. 

(3)  Limitation  as  against  person  impleaded  in  pre-emption — suit 
as  vendee  of  the  property  in  suit  from  the  original  vendee. 

See  Indian  Limitation  Act  (8). 

No.  31  PR.  1913  (P.  B.). 

(4)  Held,  following  71  P.  /.;.  1912  {Thakar  Das  v  Kahna),  that  the 
custom  of  pre-emption  prevails  in  the  town  of  Bauga,  JuUundur 
District, 

No.  73  PR.  1913. 

See  also  CUSTOM  {PBE-EMFTION). 

PRE-EMPTION  DECREE. 

Should  direct  payment  by  a  certain  date  of  the  purchase  money  and 
also  of  the  costs — consequence  of  omission  to  do  so. 


See  Civil  Pn.cedurc  Code,  1908  (12). 

PRELIMINARY  DECREE. 
Defined. 

See  Civil  Procedure  Code,  1908  (1). 

PRINCIPAL  AND  AGENT. 

Ratification  of  act  of  Agent. 

See  Indian  Stamp  Act  (2). 


No,  3  P.  R.  1913. 


No.  16  P.  R.  1913. 


No.  33  P.  R.  1913. 


PROBATE. 

Of  will  which  has  been  altered  prior  to  its  execution,  where   altera- 
tions are  unattested  and  of  no  special  importance. 

See  Indian  Succession  Act. 

No.  21  P.  R.  1913. 

PROVINCIAL  SMALL  CAUSE  COURT  ACT,  1887. 
Section  25. 

Civil   Procedure  Code,    1908,   section    2(ll) — iutermeddliny    with  the 
estate  of  a  deceased — Legal  representative. 

Where  one  D.  lived  with   K.  S.    until    his    death    and  intermeddled 
with,  and  was  in  possession  of,  part  of  the  estate. 
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PROVINCIAL  SMALL  CAUSE  COURT  ACT,  l8S7—concld. 

Held,  that  intermeddling  with  part  of  a  deceased's  estate  makes 
the  intermeddler  liable  to  the  extent  of  the  property  taken  possession 
of  by  him. 

Chathakelan  v-  Govinda  Kanimiar  (1893)  I.  L.  B.  17  Mad.  186,  The 
District  Judge  of  Azamgarh  \.  Baldeo  Parshad  (IS99)  10  All.  W.  N. 
221,  referred  to 

Held  also,  that  where  a  person,  who  has  wrongfully  converted 
property,  will  not  produce  it,  it  should  be  presumed  as  against  him 
to  be  of  the  best  description. 

Armory  v.  Delamiric,  1  SmitJis  Leading  Cases  343,  i-eferred  to. 

No.  115  P.  R.  1913. 

PUNJAB  ALIENATION  OF  LAND  ACT. 
Section  21  A. 

As  amended  by  Punjab  Act,  I  of  1907 — reference  by  Deputy 
Commissioner  to  Chief  Court  to  revise  a  decree  passed  un  a  compromise — 
Limitation. 

Certain  land  was  sold  by  an  agriculturist  to  a  nou -agriculturist  by 
registered  deed,  dated  2lst  June  1879,  the  transaction  being,  however, 
subsequently  shown  in  the  Revenue  papers  as  a  mortgage. 

On  29th  March  1910  the  grandsons  of  the  vendee  instituted  a 
Civil  suit  which  was  decided  by  a  deci'ee  on  a  compromise  under 
which  the  vendee  was  declared  owner  of  three  fourths  only  of  the 
land  sold. 

On  21st  June  1911  application  was  made  to  the  Deputy  Commissioner 
to  exercise  the  power  conferred  on  him  by  section  21 -A,  Punjab 
Alienation  of  Land  Act.  The  Deputy  Commissioner  thereon  sent 
the  case  to  the  Chief  Court  for  the  exercise  of  its  revisioual  powers 
under  section  21  A  (2),  as  no  appeal  lay  from  the  decree. 

Held,  that  the  procedure  of  the  Deputy  Commissioner  was 
correct,  as  the  decree  passed  on  a  compromise  was  not  appealable. 

200  P.  L.  B.  1911  (Katara  v.   Arjan  Singh),  referred  to 

Held  also,  that  the  I'eference  was  in  time,  as  the  decree  lu 
question  only  came  to  the  notice  of  the  Deputy  Commissiuuer  when 
application  was  made  to  him  on  21st  June  1911,  i.e.^  within  two 
mouths  of  the  order  of  reference,  (section  21-A  (2)  ). 

Held  further,  that  as  the  transaction  was  really  a  sale  made  in 
1879  and  all  that  was  effected  by  the  decree,  passed  on  the 
compromise,  was  that  the  vendor  got  back  ona-fourth  of  the  area 
sold,  the  deci'ee  did  not  contravene  any  of  the  provisions  of 
the  Act. 

No.  8  P.R.I  01 3. 
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PUNJAB  GENERAL  CLAUSES  ACT,  1898. 
Section  4. 
Not  applicable  to  notifications  under  Punjab  Pre-emption  Act. 

See  Punjah  Pre-emption  Act,  (1). 

No.  10  P.  R.  1913. 

PUNJAB  LAND  REVENUE  ACT,  XVII  OF   1887. 
(1)     Section  44. 
Presumption  of  correctness  of  entries  in  Settlement  Records. 

See  Waqf. 

No.  27  P.  R  1913  (P.O.). 

<2)      SeCTIO-VS  117  AND  158  (I). 

Question  of  title  not  decided  nor  raised  in,  partition  proceeding's — 
whether  subsequent  Civil  suit  barred — estoppel — waiver. 

Plaintiffs  in  certain  partition  proceedings  allowed  the  Revenue 
Officer  to  effect  a  partition  without  raising  any  such  question  as  to 
title  as  is  referred  to  in  .section  117,  Punjab  Laud  Revenue  Act,  Aviih 
the  result  that  partition  was  duly  earned  out  and  completed,  thereafter 
plaintiffs  tiled  suits  in  the  Civil  Courts  in  which  theii'  contention 
was  that  the  defendants  were  net  entitled  by  their  deeds  of  purchase 
to  various  paititions  of  the  shamilat  land,  which  had,  on  partition, 
been  allowed  to  the  n  by  the  Revenue  Officer. 

The  questions  before  the  Full  Bench  was  (I)  whether  the  Civil 
Coiu'ts  have  jurisdiction  to  entertain  these  suits,  and  (2)  if  so,  whether 
estoppel  or  waiver  can  be  successfully  pleaded  as  a  bar  to  such  suits- 

Held,  that  the  Civil  Courts  had  full  jurisdiction  to  entertain  the 
claim. 

8  P.  E.  1910  {Inayat  v.  Nourang),  overi'uled. 

72  p.  B.  1896  (F.  B  )  {Ata  Muhammad  Khan  v.  Arjan  Singh)  and 
61  P.  E.  1897  {F.  B.)  {Bachan  Singh  v.  Madhan  Singh),  referred  to. 

Held  also,  that  there  is  no  a  priori  ubjection  to  the  Court  entertain- 
ing a  plea  of  estoppel  or  waiver  but  that  its  success  must  necessarily 
depend  upon  the  facts  of  the  particular  case 

Remarks  of  Roe,  S.  J.  in  61  /'.  E.  1897  {Bachan  Singh  v.  Madhan 
Singh)  at  page  272  referred  to,  with  approval. 

No.  28P.  R.  1913(F.B.). 

PUNJAB  MUNICIPAL  ACT,  1891. 
Section  44. 

Water-tax  in  Civil  Station,  Lahore — on  buildings  not  connected  with 
the  mabu. 

Held,  that  the  words  "  the  works  "  in  section  44,  Punjab  Municipal 
Act,  mean  "  the  works  as  they  stand,"  and  consequently  the  water- 
tax   leviable    under  Punjab   Notification  No.  585,  dated  8th  December 
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PUNJAB  MUNICIPAL  ACT,  lS91—concld. 

1897,  cannot  be  imposed  upon  the  occupier  of  a  house  merely  because 
a  closed  water  pipe,  from  which  no  one  can  benefit  as  it  stands,  passes 
within  500  feet  of  the  house. 

Branson  v.  The  Municipal  Commissioners,  Madras,  (1879)  /.  L.  R.  2 
Mad.  362  {F.  B.),  referred  to. 

No.  42  P.R.I  01 3. 

PUNJAB  PKE-EMPTION  ACT,  1905. 

(1)     Section  7  (2). 

Effect  of  Local  Government  notification  declaring  that  right  of  pre- 
eruption  shall  not  exist  in  certain  areas,  on  suit  instituted  prior  to  date  of 
notification — Punjab  General  Glauses  Act,  I  of  1898,  section  4. 

Held,  that  the  effect  of  a  notification  by  the  Local  Government 
under  section  7  (2;  of  the  Punjab  Pre-emption  Act  is,  that  the  right 
-  of  pie-emption  ceases  to  exist  in  the  notified  area  immediately  on  the 
publication  of  the  notification,  and  that  consequently  a  pre-emptor 
loses  his  rig'ht  to  pre-emption  on  such  date,  even  during  the  pendency 
of  a  suit  for  pre-emption,  and  his  suit  must  be  dismissed. 

12  /'.  li.  1900  (F.  B.)  {Narsing  Das  v.  Dholan  Das)  and  90  P.  li. 
1904  {B\  B  )    {Sahib  Dad  v.  Rahmat),  refeiied  to. 

No.  10  P.  R.  1913. 


(2)     Section  11,  proviso. 
Waiver — where  father  of  pre-emftor  consented  to  sale. 

held,  that  a  pre-emptor  who  claims  under  i\\Q  proviso  to  section  11, 
Punjab  Pre-emption  Act,  is  bound  by  the  waiver  of  his  father,  who 
was  alive  at  the  date  of  sale  ami  consented  in  express  tex'ms  to  it. 


7  P.  R.  J9i2  {Mahmud  Bakhshy.  Hassan  Bakhsh),  distinguished. 

No.  24  P.  R.  1913. 

(3)  Section  12  (a). 

Widow  takes  precedence  of  collaterals  in  order  of  succession. 

Plaintiffs  as  collaterals  of  one  A.  K.  suad  for  pre-emption  in  respect 
of  a  sale  made  by  A.  K.  in  favour  of  his  wife. 

Held,  that  a  widow  takes  precedence  of  her  husband's  reversioners 
in  the  oi'der  of  succession  under  section  l2  {a)  of  the  Punjab  Pie- 
emption  Act,  and  that  the  suit  must  consequently  fail. 

87  P.  R.  1896  (Ahsan-ullah  v.  Jowahir  Lai)  and  9  P.  R.  1899 
{Sher  Muhammad  v.  Phula),  referred  to. 

No.  70  PR.  1913. 

(4)  Section  12  (c)  Thirdly. 

Mere  house»holders  in  abadi  arc  not  owners  of  the  estate. 

Where  neither  the  vendor  mn-  the  vendee  were  members  of  the  vil* 
la"-e  proprietary  body  and  held  no  status  in  the  village  other  than  as 
house-holders  in  the  abadL 


I 
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PUNJAB  PRE-EMPTION  ACT,  190h—cmtd. 

Held,  in  a  suit  for  pre-emption  by  a  Jat  px^oprietor  that  the  claim 
liad  been  rightly  decreed,  inasmuch  as  mere  owners  of  iiouses  in  the 
abadi  are  not  "  owners  of  the  estate  "  within  the  meaning  of  section 
12  (c)  thirdly  of  the  Punjab  Pre-emption  Act. 

153  P.  y.'.  1S88  {PhaUu  V.  Mnkanab),  96  P.  E.  1^98  (Man  Singh  v. 
DijD  Si7igh),  61  P.  B.  1907  (Hnrjalhi  Mnl  v.  XaOm  Ham),  22  P.  R. 
1906  (Haidar  v.  Ishivar  Das),  89  F.  7i.  1910  (Devi  Dial  v.  Muhammad 
Amiii),  and  109  P.  L.  R.  J  908  (Sham  Snndar  v,  Sodhi  Harbans 
Singh),  referred  to. 

No.  106  P.  R.  1913. 

(5)  Section  14, 

Where  pre-emptor  and  vendee  have  equal  rights- 

Held,  that  section  14  of  the  Pre-emption  Act  is  not  applicable  to 
cases  when  the  pre-emptor  and  vendee  arc  equally  entitled  to  the  right 
of  pre-emption. 

87  P.  li.  1911  {Pathana  v.  Naba),  overruled  in  this  respect. 

94  P.  B.  Iy04  (Ahmad  v.  Ghulam  Muhammad)  ani 

21  P.  7i'.  1908  (^Jang  Bahadar  Khan  v.  Karam  Khan),  followed. 

No.  60  PR.  1913. 

(6)  Sections  14  and  19. 

Power  of  Court  to  extend  period  for  making  a  deposit — rival  pre-emptors 
with  eqital  rights  in  one  only  of  seveial  properties  sold. 

Held,  that  the  Court  has  power  for  suflBcient  cause  to  extend  the 
time  for  making  a  deposit  under  section  19  of  the  Punjab  Pre  emption 

Act. 

Held  also  that,  when  of  two  rival  pre-emptors  one  has  a  preferential 
right  as  regards  a  part  oiAj  of  the  property  sold,  and  as  regards  the 
rest  of  the  property  the  rival  pre-emptors  stand  on  an  equal  footing, 
section  14  of  the  Act  is  applicable  in  respect  of  the  latter  portion  of 
the  property. 

No.  75  P.  R.  1913. 

(J)  Held  that  Court-fees  on  appeal  in  pre-emption  ca.ses  .should  be 
od  valorem. 

See  Court -Fees  Act  (3). 

No.  76  PR.  1913. 

(8)       SECTfON    19. 

Withdrawal  of  part  of  purchase  money,  deposited  by  plaintiff  before 
decree,  by  defendant  in  discharge  of  his  costs — willnot  affect  question, 
whether  due  compliance  has  been  made  with  terms  of  decree. 

See  Civil  Procedure  Code,  1908  (12). 

No.  d  P.  R.  1918 
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PUNJAB  PRE-EMPTION  ACT,  I90b—condd. 
(9)     Sections  21  and  29. 

Starting  point  of  limitation  is  not  affected  bj  the  fact  that  the  sale 
requires  Deputy  v^'ommissioner's  sanction. 

See  Indian  Limitation  Act  (7) 

No  79  PR  1913 

PUNJA|{  TENANCY  ACT,  1887. 

(1)  Sections  50-51. 

Jurisdiction  of  Civil  Court. 

See  Specific  Relief  Act  (I). 

N0.84P.  R.  1913. 

(2)  Section  59. 

Succession  to  occupancy  rights — donee^s  lii/f  hecominrj  fi,rfi)ict — riyJifs  of 
donor^s  family. 

A.  S.  held  occupancy  i-ights  in  certain  lands.  With  the  consent  of 
the  proprietois,  he  gave  his  rights  to  N.  >.,  who  was  not  a  member 
of  his  family.  N.  S.  was  succeeded  by  his  son,  W.  S.  who  died 
childless.  The  descendants  of  A.  S  sued  the  landlords,  in  whose 
favour  mutation  had  been  effected,  alleging  that  the  donee's  line 
having  become  extinct  the  occupany  rights  reverted  fo  the  donor's 
family. 

Beld,  that  the  customary  rule  of  reversion  of  land  to  the  family  of 
the  donor  when  the  donee's  line  becomes  extinct,  cannot  be  read  into 
section  59  of  the  Punjab  Tenancy  Act,  and  that  what  has  (o  be 
determined  in  such  a  case  as  the  present  is  not  merely  the  mutual 
I'ights  of  the  donor  and  donee  or  their  descendants  inter  se,  but  also  the 
rights  of  a  tliird  party,  namely,  the  proprietor,  and  that  the  provi- 
sions of  section  59,  Punjab  Tenancy  Act,  must  be  given  effect  to  in  all 
cases  which  are  clearly  governed  by  its  terms. 

No  113  P.  R.  1913, 

.'3)     Section  59  (1)  (a). 

Succession  to  right  of  occupancy — male  lineal  descendants — son  formally 
adopted  under  Hindu  Law. 

Held,  that  a  son,  formally  adopted  under  Hindu  Law,  is  a  male  lineal 
descendant  of  his  adoptive  father,  within  rbe  meaning  of  section  59  (1) 
(a)  of  the  Punjab  Tenancy  Act. 

34  P.  R.  1883  {F.  B.)   (Dad  v.  Bagh  Singh)  followed. 

Lalav.  Nahar  Singh,  (1912)16  Lidian  Cases  181,  88  P.  /.M9I2 
(Maharaja  of  Faridkot  v.  Bansi  Lai),  1.  P.  R.  (Rev.)  1874  (Chuni  Lai 
V.  Imdad  Ali),  69  P.  li.  1879  (Oahya  v.  Jasionnt  Sijigh),  40  P.  R.  1894 
(Wir  Bhany.  Suba),4S  I'.  R.  1895  (jP.  B.)  {Fateh  Muhamm„d  v. 
Mussammat  Jiwan),  22  P.  R.  1896  (F.  B.)  (Punjab  Singh  v.  Sant 
Ram),  and  2  P.  R.  (Rev.)  1907  (Sher  Singh  v-  Saya  Ram  Das), 
referred  to. 

No.  2  P.  ».  1918  (P.  B.). 
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RANDHAWA  JATS. 

Amintsar  Tahsil — adoption  of  distant  collateral  by  registered    deed. 

See  Ctistom  (Adoption)  (1). 

No.  22  P.  E.  1913. 

RECEIVER. 

In   insolvency — status  of — to   bring    a  suit   for     recovery   of   the 
insolvent's  property. 

See  Civil  Procedure  Code,  1882  (1). 

No.  56  P.  R.  1913. 

REDEMPTIOI^. 

Of    mortgage — limitation    for    execution    of  decree  for,     where    no 
period  is  fixed  for  payment,  is  governed  bj'  article   182. 

See  Civil  Procedure  Code,  1908  (18). 

No.  68  P.  R.  1913, 

REFERENCE. 

To  Chief  Court— Court  not  having  juiisdiction  to  hear  appeal 
cannot  make  reference. 

See  Civil  Procedure  Code,  120Q  (lOj. 

No.  61  P.  P.  1913, 

REGISTRATION. 

Admissibility  of  unregistered  document  for  a  collateral  purpose. 

See  Landlord  and  Tenant  (2). 

No.  83  P.R.I  91 3. 

REGULATION  XVII  OF  180G. 

Foreclosure  of  mortgage — Validity  of  notice  ichere  amoiint  stated  is 
excessive. 

IfeZc^,  that  a  mis-statement  in  the  notice  issued  under  Regulation 
XVII  of  1806  of  the  amount  due  on  the  mortgaofe  does  not  invalidate 
the  notice,  even  if  the  amount  is  therein  stated  to  be  greater  than  the 
amount  actually  due.  The  mortgagor  has  the  power  to  save  his  right 
of  redemption  by  depositing  in  Court,  not  necessarily  the  amount 
alleged  to  be  due  by  the  mortgagee,  but  such  amount  as  he  asserts  to 
be  leally  due  by  way  of  principal  and  inter-est. 

Fnrhes  v.  Ameeroonibsa  Begam  (1865)  10  Moo.  I.  A.  356,  Kuhra  Bibi 
V.  Wajid  Khan  (1893)  /.  L.  B.  16  All.  59,  21  P.  Z^.  1901  (Fakira  v. 
Piyare  Lai),  84  P.  LI.  J 882  {Mekro  v.  Suja),  referred  to. 

No.  91  P.  R.  1913. 

RELATIONSHIP. 

Statement  of — in  will  is  good  evidence. 

See  Evidence. 

No.  77  P.  R.  1913. 
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RELIGIOUS  AND  CHARITABLE  USES. 

Dedication    to— should   be   judged   among    Hindus  according  to  the 
feelings  and  sentiments  of  Hindus,  and  not  by  Anglo-Indian  law. 

See  Custom  {Alienation)  (4). 

No.  38  PR.  1913. 

REMAND. 

Enquiry  on  remand  must  be  made  by  the  Court  f i  om    whose   decree 
the  appeal  was  preferred. 

See  Civil  Procedure  Code,  1908  ^20). 

No.  105  PR.  1918. 

REPRESENTATIVES. 

When  failure  to  bring  on  recoi^d  the  representatives    of    any    of   the 
respondents — abates  appeal. 

See  C'viirrocednre  Code  ]908  (\6). 

No.  62  P.  R.  1913. 

BES  JUDICATA. 

(1)  Finally  decided — defendant  occupying  a  twofold  position. 

See  Civil  Procedure  Code,  1908  (4).  ■' 

No.  87  P  R.  1913. 

(2)  Questions  decided  in  execution  ptoceedings. 
See  Civil  Procedure  Code,  1908  (22). 


(3)     Section  11,  explanation  4. 
See  Civil  Procedure  Code,  1908  (5). 


RESTITUTION. 

See  Civil  Procedure  Code,  1908  (2). 


No.  109  PR.  1913. 


No.  86  P.  R.  1913. 


No.  110  PR.  1913. 


REVIEW. 


Competent  against  order  dismissing  suit  in  default — objections  to 
the  granting  of  I'eview  in  appeal  from  final  decree  limited  to  the  three 
grounds  specified  in  order  47,  rule  7,  Civil  Procedure  Code. 

See   Civil  Procedure  Code,  1908  (22). 

No.  109  PR.  1913. 
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REVISIOX  (CIVIL). 

( 1 )  Ground  for,  where  Divisional  Judge  allowed  a  new  defen^^e  to 
be  set  up  at  eleventh  hour,  not  pleaded  in  first  Court  or  raised  in 
grounds  of  appeal. 

See  Indian  Companies  Act,  1882. 

No  34  P.  E.  1913. 

(2)  Xo  ground  for — that  the  Pleader's  fee  allowed  iu  decree  of 
lower  Court  seemed  excessive. 

See  Civil  I  y.Mdure  Code,  1908  (13). 

No.  47P  R   1913. 

(3)  Power  of  Chief  Court  to  revise  in  cases  of  errors  in  procedure 
or  misuse  of  jurisdiction. 

See   Civil  Procedure   Corfe,  1908  (8). 

No.  9  P.  R.  3  913. 

(4)  Xot  allowed,  from  interlocutory  orders. 
See  Civil  Procedure  Code,  1908  (23). 

No.  11  P.  R.  1913. 

mwA.j-j-A:si 

(1)  Amritsar  talisil — adoption  of  distant  collateral  bv  registered 
deed.  % 

See  Custom  (Adoption)  (1). 

~.  ...  ...  ...  No.  22P.R.  1913 

(2j  ^lianwali  iahsil — succession  bv  sister  in  piesence  of  mother 
and  step -mother. 

See  Custom  (Succession)  (.3). 

No.  23  P.  R.1913. 

(3)  Attock  distinct — Pathans— succession  by  daughters  in 
preference  to  collaterals  in  fourth  degree. 

See  Custom  (Succession)  (5). 

No.  46  P.  R.  1913. 

(4)  Gujranwala — re  adoption  of  a  distant  collateral  in  pi^esence  of 
near  collaterals. 

See  Custom  (Adoption)  (2). 

No  44  P.  B.  1913. 

(5)  Lahore  district — A^^ins — succession  to  self-acquii-ed  propei'ty — 
daughter  excludes  collaterals. 

See  Custom  (Succession)  (4)- 

No  43  PR.  1913 

(6)  Jhelum  disti-ict — Awans— unequal  disti-ibution  among  sons. 

See  Custom  (AUenaticn)  (13). 

No.  114P.  R.1913, 
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No.  69  P.  R.  1013. 


S 

SALE. 

Requiring  sanction  of   Dt  puty    Commissioner -limitation  for    pre- 
emption suit. 

See  Indian  Limitaf/on  Act  (7). 

No.  79  P.  R.  1913J 


SHAMILAT 

Mode  of  partition  of — 
See  Partition   (2). 

SIKHISM. 

Marriage  of  a  Mussalmani  convert  to  Sikhism — is  valid. 

See  Marriage  (2). 

No.  99  P.  R.  1913. 

SPECIFIC  RELIEF  ACT,  1877. 
(1)     Section  9. 

Tnnjab  Tenancy  Act,  sections  50  and  51 — Landlord  and  tenant — suit 
foY  possession— jurisdiction. 

Whei-e  the  plaintiff  held  the  land  in  suit  as  tenant-at-will  under 
N.,  and  N.  held  as  occupancy  tenant  under  the  defendant,  in  a  suit 
b)  ought  by  plaintift"  against  defendant  under  section  9,  Specific  Relief 
Act,  on  the  allegation  that  he  had  been  dispossessed  by  the  defendant 
■within  six  months  of  suit. 

rield,  that  the  suit  Avas  not  one  between  lanrUord  and  tenant, 
inasmuch  as  the  plaintiff  was  not  the  tenant  of  the  defendant,  and  that 
the  suit  had,  therefore,  been  rightly  brought  in  the  Civil  Courts  and 
was  not  governed  by  sections  50  and  51,  Punjab  Tenancy  Act. 

3  P.  R.  1889  (Mian  Singh  v.  Fatta),  followed. 

44  P.  B.  18f^9  (Joti  V.  Maya)  and  45  P.  B.  1891  {Kesar  Singh  y. 
Nihal  Singh),  referred  to. 


No.  84  PR.  1913. 

(2)     Section  41. 

Power    of    Court    to  direct  payment  oi  compensation  against  minor, 
having  an  alienation  by  his  de  lucto  guardian  set  aside. 

See  Minor. 

NO.30P.  R.  1913. 
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SPECIFIC  RELIEF  ACT,  lS77—concld 

(3)     Section  42. 

Whole  property  t7i  possession  of  neither  plaintiff  nor  defendant. 

Plaintiff  and  defendant  were  shown  in  the  revenue  records  as  co- 
sharers  of  certain  land  Defendant  applied  for  partition  and,  on 
plaintiff's  objection,  was  referred  to  a  civil  suit  to  establish  her  title. 
Plaintiff  sued  for  a  declaration  that  she  was  the  sole  proprietor  of  some 
of  the  land  and  occupancy  tenant  of  the  rensainder.  The  lower  Courts 
found  that  ihe  parties  were  jointly  in  possession,  and  holding  that 
plaintiff  could  ask  for  further  relief,  namely,  exclusive  possession, 
dismissed  her  suit. 

Held,  that  as  the  whole  of  the  land  in  suit  was  in  possession  of 
neither  party,  it  being  in  the  actual  possession  of  tenants  who  paid 
rent  to  the  parties,  this  was  eminently  a  case  in  which  a  declai-atory 
decree  was  desirable. 

Beld  also,  that  the  suit  was  not  an  ordinary  declaratory  suit,  but 
rather  a  suit  to  determine  a  question  of  title  arising  out  of  partition 
proceedings  and  no  other  relief  than  a  declaration  of  title  could  be 
obtained  in  such  a  suit. 

Chinnavimal  v.  Varadarajulu,  (1891)  L  L.  B.  15  Mad.  307,  approved. 

No.  100  P.  R.  1913. 

^4)     Section  42  proviso. 

Suit  by  worshippers  to  have  sale  of  yvOiC^  property  declared  void — further 
relief — powers  of  Mahant  z'n  regard  to  alie'tiations. 

Plaintiffs,  claiming  to  be  in  possession  of  a  Dharmsala  alleged  to  be 
icaqf  property,  sued  for  a  declaration  that  the  sale  of  it  made  by 
defendant  No.  1,  a  former  manager,  to  defendants  Nos.  2  and  3  was 
illegal,  and  that  the  decree  for  possession  of  the  property  passed  in 
favour  of  defendants  N"os.  2  and  3  on  the  strength  of  the  sale- deed, 
should  have  no  eft^ect  on  the  property  sold. 

Beld,  that  the  proviso  to  section  42  of  the  Specific  Relief  Act  is  only 
applicable  to  such  relief  as  is  appropriate  and  consequent  on  the  right 
asserted,  and  that  plaintiffs  were  not  bound  to  sue  for  cancellation  of 
the  deed  of  sale  or  of  the  decree  to  which  they  were  not  parties. 

Kannan  v.  Krishnan,  (1889)  I.  L.  B.  ]3  Mad.  324,  followed. 

Held  also,  that  the  powers  of  a  Mahant  of  a   religious    institution  in 
matters  of  alienation   of   the   endowment   property   are   analogous   to 
'       those  of  a  Hindu  widow. 

3  P.  B.  1902  {Kashi  Bam  v.  Bawa  Tola),  followed. 

No.  18  PR.  1013. 

SUITS  VALUATION  ACT. 

Sections  3,  4  and  8. 
Value  of  suit  for  a  declaration. 
See  Court  Fees  Act  (2). 

No.  Ill  P.  E.  1913  (P.  B.) 
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T 

TENANTS 

Of  Government — transfer  of  tenancy. 
See  Government  Tenants  {Ptmjab)  Act. 

■     ...  No.  13  P.  E.  1913J 

TIME. 

In  meroaniile  transactions,  is  of  the  essence  of  the  contract. 

See  Indian  Contract  Act  (3). 

...  ...  ...  No.  SOP.  R.  1913.1 

TRADE  MARK. 

Infringement  of,  is    a  continuing  wrong — registration  and  deception 
need  not  be  proved. 

See  Indian  Limitativn  Act  (5). 

No.  97  P.  R.  1911 


u 

UDASI  FAQIRS. 

Tahsil    Jagraon,    Ludhiana    district — may    marry-  son    succeeds  in 
preference  to  chela. 

See  Custom  {Succession)  (6). 

No.  51  P.  R.  19131 


V 

VALUATION  OF  SUIT. 

(1)  To  establish  right  to  attach  property,  in  execution  of  a  decree, 
as  the  property  of  the  judgment-debtor. 

See  Jurisdiction  (1). 

(2)  For  purposes  of  jurisdiction. 
See  Civil  Procedure  Code,  1908  (15). 

(3)  Of  suit  for  a  declaration. 
See  Court-Fees  Act  (2). 


No.  41  P.  R.  1913. 


No.  82P.  R.  1913, 


I 


...       No.  Ill  P.  R.  1913  (P.  B.) 

w 

WAIVER. 

In  regard   to  question  of  title,  not  raised  befoie   Revenue  Officer  in 
partition  proceedings. 

See  Punjab  Land  Revenue  Act  (2). 

No.  28  P.  R.  1913  (P.  B.) 
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WAJIB-ULAUZ. 

Giving  great  power  of  alienation  with  the  remark  that  no  one  has 
yet  exercised  them  — value  of  such  entry. 

See  Custom  {Alienation)  (13). 

No.  114  PR.  1913. 

WAQF. 

By  user — Mai  Pak  Daman  graveyard,  Multan — entry  in  Settlement 
Record — presumption  of  correctness — Punjab  Land  Revenue  Act,  XVII  of 
1887,  section  44. 

The  plaintiffs,  certain  Muhammadan  residents  of  Multan,  sued  for 
an  injunction  restraining  the  defendants  (the  Court  of  Ward  acting 
for  Makhdum  Hassan  Bakhsh)  fi'om  selling  a  pitce  of  land,  being 
part  of  the  area  known  as  Mai  Pak  Daman  graveyard  near  Multan 
city  and  entered  in  the  last  Settlement  Record  as  "  ghair  mumh'n 
kahristan  "  in  the  possession  of  the  Muhammadans  and  owned  by 
Makhdum  Hassan  Baklish.  It  was  found  as  a  fact  that  the  area  was 
named  after  Mai  Pak  Daman  who  was  revered  as  a  saint  and  whose 
body  was  buried  in  a  shrine  within  its  limits.  No  one  coi.ld  tell 
when  the  surrounding  land  was  definitely  set  aside  as  loaqf,  but 
apparentl}'  in  the  first  instance  Mussalmans  began  to  bury  their  dead 
here  and  there  in  the  waste  land  about  her  tomb,  because  of  the 
desire  to  be  buried  near  the  body  of  a  saint,  and  that  for  hundreds  of 
years  the  land  about  her  tomb  had  been  used  as  a  burial  ground. 

Ueld  on  the  facts  found,  that  the  land  in  suit  formed  part  of  a 
gravt-yard  set  apart  for  the  Muhammadan  community  and  that  by 
use,  if  not  by  dedication,  the  land  was  tvaqf. 

Held  also,  that  under  section  44  of  the  Punjab  Land  Revenue  Act, 
the  entry  in  the  recor-d  of  rights  must  be  presumed  to  be  true  and 
that  in  it  Makhdum  Hassan  Bakhsh  was  properly  entered  as  owner, 
he  being  trustee  and  custodian  of  the  shrine  of  the  saint  Mai  Pak 
Daman,  and  being  or  claiming  to  be  the  recognised  head  of  the 
Muhammadan  community  in  Multan,  but  that  he  had  no  private 
rights  of  ownership  over  any  part  of  the  graveyard. 

No.  27  P.  R.  1913  (P.O.). 

WATER-TAX. 

Leviable  in  Lahore  Civil  Station 
See  Punjab  Municipal  Act,  1891. 

No.  42  P.  R.  1913. 

WIDOW^. 

(1)     Fifth  wife  of  a  Muhammadan — claim  for  maintenance. 
See  Muhammadan  Law  (4). 

No.  49  P.  R.  1913. 

(2)  Takes  precedence  of  collaterals  in  order  of  succession  for 
purposes  of  Punjab  Pre-emption  Act. 

See  Punjab  Pre-emption  Act  (3). 

No.  70  P.  R.  1913. 
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WILL. 

(1)  Uuattested  alterations,    made  prior    to  its  execution,  do   not 
invalidate  the  document. 

See  Indian  Succession  Act. 

No.  21  P.R.I  91 3. 

(2)  Not  found — circumstances  which  give  rise  to  presumption  that 
it  has  been  revoked. 

See  Custom  (Succession)  (6). 

No.  51  P.  11.193  3. 

(3)  Of  a  Hindu— not  revoked  per  se  by  subsequent    marriage    and 
birth  of  a  son. 

See  Custom  {Sticcession)  (6j. 

No  51  P.  R.  1913. 

(4)  Statement  as  to  i  elation.ship  in— is  good  evidence. 

See  Evidence. 

No.  77  P.  R.  1913. 
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CRIMINAL  CASES  REPORTED  IN  THIS 

VOLUME.  1913. 


A 

ACTS. 

XIII  of  1859 — See  Workman  s  Liability  Act. 

XXXI  of  1860— See  Indian  Anns  Act. 

XLV  of  1860— See  hidiau  Penal  Code. 

XXXI  of  1871— See  Weights  and  Measures. 

I  o/ 1872 — See  Indian  Evidence  Act,  1872. 

F/J/o/ 1873 — See  Northern  India  Canal  and  Drainage  Act- 

X  of  1898— See  Criminal  Procedure  Code,  1898. 

V  0/1897— See  General  Glauses  Ad,  ]897. 
I  of  1910— See  Indian  Press  Act,  1910. 

V  of  1912 — See  Colonization  of  Government  Lands  Act. 
ARTIFICER. 

Breach  of  Contract  by — 

See  iVork'nans  Liability  Act. 

No.  23  P,  R  (Cr.)  1913. 

ASSAULT 

On  Poli(;e  Officer  acting  bona,  fide  under  defective  warrant. 

See  Defective  Search  Warrant. 

No.  16  P.  R.  (Cr.j  1913. 

AUTHORISED  DISTRIBUTION  OF  WATER. 

Conviction  for — 

See  Northern  India  Canal  and  Drainage  Act. 

No.  19P.  R.  fOr.)  1913. 

B 

BAD  LIVELIHOOD. 

Security   for— forfeiture    of   security   should   be     only    for   offence 

ejusdem  geiieris, 

See  Security  for  bad  livelihood. 

No.  15  PR,  (Or.)  1913. 

CHEATING.  C 

Evidence  of  accused  having  done  similar  acts  to  others,  admissible. 

See  Indian  Evidence  Act  (1). 

No.  12  P.  R.  (Cr.j  1913. 
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COLONIZATION  OF  GOVERNMENT  LANDS  ACT. 
Section  33. 
Omission  to  do  a  thing  is  no  offence  under  the  Act. 

Held,  that  section  33,  Colonization  of  Government  Lands  (Punjab) 
Act  was  intended  to  punish  persons  for  doing  certain  positive  acts, 
and  that  there  is  no  justification  for  holding  that  a  mere  omission  to 
do  a  thing  amounts  to  an  offence  under  this  section. 

Held  further,  that  no  retrospective  effect  can  be  given  to  the  Act  in 
respect  of  offences  committed  before  it  came  into  force. 

No.  26  P.  R.  (Or.)  1913. 
CONCURRENT  SENTENCES. 

A  sentence  of  imprisonment  to  run  concurrently  ■wHith  a  sentence  of 
transportation  for  life  is  not  illegal. 

See  Criminal  Procedure  Code  (1). 

No.  21  P.  R.  (Or).  1013. 

CRIMINAL  PROCEDURE  CODE. 

(1)  Section  35. 

Concurrent  Sentences. 

Held,  that  a  sentence  of  impinsonment  to  run  concurrently  with  a 
sentence  of  transportation  for  life  is  not,  in  view  of  the  provisions  of 
section  35  of  the  Code  of  Criminal  Procedure,  illegal. 

No.  21  P.  R.  (Or.)  1918. 

(2)  Section  JIO. 

Bad  livelihood. 

See  Security  for  bad  livelihood. 

No.  15  P.  R.  (Or.)  191 S. 

(.i)     Sections  159  (6)  and  537  (&). 
Fresentation   of   complaint    within    six  vionths  of  sanctio)i — absence  en- 
lapse" of  sanction, — whether  ground  for  reversing  conviction. 

See  Indian  Penal  Code  (9). 

No.  4  P.  R.  (Or.)  1913. 

(4)     Section  195. 

Sanction  to  prosecute  refused  by  Sub- Judge — power  of  Divisional  Judge 
to  remand  application  for  fresh  decision — potoer  of  successor  of  a  Sub- Judge 
to  grant  sanction. 

In  proceedings  under  section  195,  sanction  to  prosecute  the  peti- 
tioner was  refused  by  H.  S- R.,  Sub- Judge — (the  alleged  offence,  in 
respect  of  which  sanction  was  applied  for,  had  refex'ence  to  evidence 
given  in  a  suit  decided  by  C.  L  ,  Sub-Judge).  The  Divisional  Judge 
on  appeal  set  aside  this  refusal  and  remanded  the  application  for 
sanction  for  fresh  decision.  Upon  this  M.  L.,  the  then  Sub-Judge, 
granted  sanction. 

Held  that  tl.e  sanction  was  bad — 

(1)  because  the  Divisional  Judge  had  no  power  to  remand  the 
application  for  fresh  decision  and  could  not  thereby  give  jurisdiction 
either  to  H.  S.  R.  or  M.  L.  Sub- Judges  to  reopen  the  application  and 
to  grant  sanction. 

Beni  Prasad  v.  Sarju  Prasad  Thahuria,  (1911)  /.  L.  B.  G-J  All.  512, 
followed. 
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(2)     because  the    Court  of   a  Sub- Judge  is   not  a  permanent   Court 
•   with  a  perpetual  succession  of  Judges  and  M.  L.,  Sub-Judge,  had  con- 
sequently no  power  to  grant  sanction    in  regard  to    proceedings  which 
took  place  before  C  L   Sub- Judge. 

25  P.  n.  {Cr.)  1889  {Ph-ina  Singh  v.  Empress),  referred  to. 

No.  7P.  R.  fCr.)  1913 

(5)  Sections  236  and  367  (3). 

Not  applicable  to    cases   where  there  is    doubt  as  to    the  guilt  of  ac- 
cused in  regard  to  one  of  the  ofBences  charged. 
See  Indian  Penal  Code  (]). 

No.ll  P.R.  (Or.)1913. 

(6)  Sections  2i9,  403  and  437. 

Poiver  to  01-der  further  inquiry  in  case,  in  nhich  p-oceedings  have  been 
stopped — further  proceedings. 

Held,  that  the  power  to  direct  further  inquiry  conferred  on  the  District 
iMagistrate  by  section  437  of  the  Code  of  Criminal  Procedure  is  not 
applicable  to  a  case,  not  instituted  upon  complaint,  in  which  an  order 
has  been  made  under  section  249,  stopping  proceedings. 

Held  also,  that  such  an  order  under  section  249  is  not  an  acquittal 
(vide  Explanation  to  section  403)  and  therefore  does  not  bar  further 
proceedings  in  accordance  with  law. 

No.  9  P.R.  (Or.)  1913. 

(7)  Section  304. 

Verdict  of  jury  wrongly  announced  by  foreman — Error  not  discovered  till 
after  jury  had  dispersed —jJoint  referred  to  Full  Bench — Punjab  Courts 
Act,  section  11. 

Ti.e  prisoner  was  tried  before  a  Judge  and  jary  upon  2  charges  :  (1) 
under  section  304  and  (2)  under  section  304  A,  Penal  Code.  The 
jury  in  the  first  instance  returned  a  verdict  of  not  guilty  in  regard  to 
charge  (1 )  and  asked  for  further  direction  as  regards  the  law  ajDpli- 
cable  to  charge  (2).  These  directions  were  given,  the  jury  retired 
and  thei-eafter  the  foreman  announced  that  they  were  agreed,  and  that 
their  verdict  was  "not  guilty  upon  both  charges." 

The  Court  assumed  that  this  was  the  unanimous  verdict  of  the  jury 
and  prisoner  was  accordingly  acquitted.  Some  days  later  it  transpired 
that  the  juiy  were  not  all  agreed  as  to  the  second  charge  and  that  five 
were  of  the  opinion  that  the  prisoner  was  not  guilty,  and  four  that  he 
was  guilty,  and  that  the  verdict  of  not  guilty,  as  announced  by  the 
foreman  in  Court,  was  due  to  a  misunderstanding,  the  jurors  believing 
that  the  opinion  of  the  majority,  if  for  an  acquittal,  was  binding  upon 
them  all.  The  question  then  submitted  to  a  Pull  Bench  was,  whether 
the  Judge  should  take  any  further  proceedings  in  the  matter,  and, 
if  so,  what  course  he  should  adopt. 

Held,  that  the  reference  was  within  the  purview  of  section  11, 
Punjab  Courts  Act,  and  that  the  Full  Bench  has,  under  that  section, 
jurisdiction  to  give  the  opinion  and  advice  asked  for. 

Held  also,  that  the  power  of  amendment  provided  by  section  304 
of  the  Code  of  Uiiminal  Proceduie  must  be  exercised  before,  or 
immediately  aftar,  the  verdict  is  recorded  and  cannot  be  exercised 
after  thejjurors  have  dispersed. 
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CRIMINAL  PROCEDURE  CODE— continued. 

Held  consequently,  that  no  further  action  could  be  taken  in  the 
case  under  reference. 

Queen  v.  Vodden,  (1853)  23  L.  J.  Mag.  Cases  7  and  K/'vg  v.  Wooler, 
(1817)  18  Revised  Reports  402,  referred  to. 

N0.6P.  R.  (Or)  1013(P.  B) 

(8)  Section  423  (a). 

Fewer  of  CTdef  Court  to  direct  a  Louer  Appellate  Court  to  re-try  07i 
appeal — duties  of  Police  and  Court  in  riot  cases. 

Held,  that  it  is  not  the  duty  of  the  police,  nor  is  it  within  their 
pi-ovince,  to  deteimine  in  the  case  of  a  riot  which  of  the  parties 
concerned  was  in  the  wrong,  but  that  it  is  for  ihe  Court  to  determine 
upon  the  evidence  on  the  record  which  of  these  has  been  guilty  of  the 
offence  charged  against  them,  and  none  the  less  so  because  the 
record  is  lengthy  and  the  case  complicated  and  difficult. 

Held,  consequently,  that  as  in  this  case  the  Sessions  Judge  had 
taken  exception  to  the  action  of  the  police,  lecause  they  had  not 
attempted  to  adjudicate  as  to  the  gailt  or  innocence  of  the  persons 
implicated  and  had  declined  to  adjudicate  therein  himself,  he  had 
failed  to  determine  the  appeals  in  accordance  with  law,  and  that  the 
Chief  Court  under  section  423  (a).  Criminal  Procedure  Code,  had 
power  to  direct  the  Sessions  Judge  to  re-try  the  appeals. 

Queen-Empress  v.  Ganesh  Khandara,  (1889)  I.  L.  R.  13  Bom.  506, 
referred  to. 

No.  2  P.  B.  (Or.)  1913. 

(9)  Sections  497,  499,  514. 
Surety  for  appearance  of  accused  before  the  Police. 
Held,    that    where   an   accused   person  is  released  by    an  officer  in 

charge  of  a  police  station  undei-  section  497,  Criminal  Procedure  Code, 
such  officer  has  |>ower  to  make  it  a  condition  of  the  bond  that  the 
accused  person  shall  attend  befoi'e  the  police  at  the  time  and  place 
mentioned  in  the  bond,  and  that  if  he  fails  to  so  attend  and  a  Magis- 
trate of  the  first  class  is  satisfied  that  the  bond  has  been  forfeited, 
any  person  bound  by  the  bond  can  be  called  upon  to  pay  the  penalty 
t-  ereof. 

In  the  matter  of  Chandra  Sekhah  Bai^  (1884)  7.  L.  B.  11  Gal,  77, 
referred  to. 

No.  22  P.  R.  (Or.)  191?. 

(10)  Section  514. 

Conviction  of  person  tinder  security  involving  forfeiture  of  bond — valid- 
ity of  sithsequent  proceeding  to  recover  the  penalty. 

Held,  that  a  Magistrate,  who  has  knowledge  that  a  person  convicted 
by  him  of  an  offence  is  under  security,  but  abstains  from  making  any 
order  for  forfeiture  of  the  bond,  cannot  subsequently  take  proceedings 
1o  recover  the  penalty. 

2G  P.  R.  (Cr.)  1904  {G id  Khan  Y.  Emperor),  In  TQ  Bam  Ghandar 
Lain  (1877)  1  Cal.  L.  B.  134  and  In  re  Parbatti  Cham  Bose  (1878)  3 
Cal.  L    /.'.  40G,  followed. 

Emperor  v.  Baja  Bam  (1903)  I.  L.  U.  26  All.  202,  dissented  from. 

No.  13  P.  R.  (Or.)  1913  (P.  B.;. 
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CRIMINAL  PROCEDURE  CODE— concluded. 
(13)     Section  526  (b). 

Application  for  time  to  apply  for  n  transfer — duty  of  Magistrate  to  give 
accuaed  reasonable  opportunity. 

Held,  that  where  a  person,  against  whom  proceedings  under  section 
110,  Criminal  Procedure  Code,  are  taken,  before  the  commencement 
of  the  heai  ing  appeals  to  the  Magistrate  under  section  526  (8)  for 
time  to  enable  him  to  apply  to  the  Chief  Court  for  a  transfer  of  the 
case,  it  is  the  duty  of  the  Magistrate  to  allow  him  a  fair  and  reason- 
able opportunity  to  make  the  application  befoi'e  calling  upon  him  for 
his  defence,  and,  if  this  is  refused,  the  illegality  is  one  which  vitiates 
the  whole  proceeding. 

24  P.  L.  B.  190-i  {Emperor  v.  Ali  Raza  Shah),  Johar-ud-din  v. 
Emperor,  (1904)  I.  L.  R.  31  Cal.  715,  Kali  CJtaran  Ghose  v.  Emperor, 
(1906)  I.  L.  R.  83  Cal.  1183,  Qupen-Emprfss  v.  Virasami,  (1896)  I.  L. 
R.  19  Mad.  375  and  Dhono  Kristo  !^ama7ita  v.  King-Emperoi',  (1902) 
6  Cal.  W.  N.  717  (719),  referred  to. 

No.  1  P.  R.  (Cr.)  1013. 

COMPENSATION. 

In  murder   cases,  com(  ensation  to  decea.sed's    heirs    is    against   the 
practice  of  the  Chief  Court. 
See  Murder  Case. 

No.  18  P.  R.  (Or.)  1913. 

CULPABLE  HOMICIDE. 

Husband  killing  his  wife  on  seeing  her  paramour  leaving  the  house. 
See  Indian  Penal  Code  (6). 

No   3P.  R.  fCr.)1913. 


D 

DEFAMATION. 

Indian  Penal  Code,  sections  4i99y  500 — statement  made  by  a  witness  in  a 
judicial  proceeding. 

Held,  that  a  witness  is  liable  to  be  criminally  prosecuted  for 
defamatioi^  in  respect  of  a  statement  made  by  him  in  a  judicial 
proceeding,  unless  it  comes  under  one  of  the  exceptions  to  section  499, 
Penal  Code. 

34  P.  /.'.  (Cr.)  1889  (Fateh  Muhammad  v.  Empress),  14  P.  B.  (Cr  ) 
1893  {Maya.  Vas  v.  Empress)  and  Emperor  v.  Ganga  Prasad,  (1907)  /. 
L.  B.  29  AH.  685  {P.  B.)  followed. 

Empress  v.  P.nlkrishna  Vithal  (1893)  /.  L.  B.  17  Bom  573,  observa- 
tion by  Tel  an  g,  .1.,  referred  to. 

Manjaya  v.  Sesha  Chetti,  (IS'^S)  I.  L.  B.  11  Mad.  4<77,  Empress  v. 
Govinda  Pillar,  (1892)  L  L.  B-  16  Mnd.  235,  In  the  matter  of  '  Alraja 
Naida,  (1906)  /.  L.  B.  30  Mad.  222,  Empress  v.  Babaji,  (1892)  /.  L.  B. 
37  Bom  127,  Empress  v.  Balkrishna  Vithal,  (1893)  I.  L.  B.  17  Bom. 
573  and  Woolfun  Bibi  v.  Jesarat  Sheikh,  (1899)  I.  L.  B.  tl  Cal.  262, 
dissented  from. 

No.     P.  R.  (Or.)  1918. 
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DEFECTIVE  SEARCH  WARRANT, 

Assault  ov  Police  Officers  acting  bona  fide — sections  99  and  147,  225  B 
and  332,  Indian  J'ennl   (^ode. 

Where  certain  Police  Officers  acting  bona  fide  under  a  defective 
search  warrant  were  I'esisted  hj  more  than  tive  persons,  who  were 
acquitted  by  the  Magistrate  on  tlie  o-round  that  they  were  acting  in 
the  exercise  of  the  right  of  private  defence — 

field,  on  appeal  by  the  Lo^-al  Government,  that  while  accused  could 
not  under  the  circumstances  lie  convicted  of  offences  under  sections 
225  Vi.  and  332,  Indian  Penal  Code,  they  might  nevertheless  be 
convicted  of  an  offence  under  section  147,  read  with  section  99,  Indian 
Penal  Code,  if  the  common  object  of  the  unlawful  assembly  was  to 
cause  hurt  and  hurt  was  caused.  If  there  were  less  than  five 
persons  concerned  in  the  assault  those  who  actually  caused  hutt  would 
be  liable  to  conviction  under  section  3J3,  Indian  Penal  Code. 

No.  16  P.  R.  (Or.)  1913. 

E 

ENHANCED  PUxN'ISHMENT. 

Indian  Penal  Code,  skction  75 — previous  conviction  in  Native  State. 

See  Indian  Penal  Code  (2) 

No.  17  PR.  (Or.)  191 3 


EVIDENCE. 


(1)  In  case  of  cheating — evidence  of  accused   having  done  similar 
acts  to  others — admissible. 

See  Indian   Evidence  Act  (1). 

No.  12  PR.  (Or.)  1913. 

(2)  In  criminal  cases — husband  or  wife  giving  evidence. 
See  Indiun  Evidence  Act  (2). 

N0.27P.  R.  (Or.j  1913. 


I 
I 


FORGERY. 

(1)  Forging  document  and  making  use  of  it  —whether  conviction 
under  more  than  one  of  sections  467,  47  i  and  477,  Penal  Code,  is 
justified. 

See  Indian  Penal  Code  (9). 

No.  4   PR.  (Or.;  1913. 

(2)  Using  forged  document  as  genuine,  but  not  fraudulently. 
See  Indian  Penal  Code  (10). 

No.  25P.R.(Cr.)19l3. 
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GENERAL  CLAUSES  ACT,  1897. 
Sections  (21)  (29). 
Meaning  of  "  Government  established  by  law  in  British  India." 
See  Indian  Press  Ad,  19]  0. 

No.  14  P.  R.  fCr.j  1913  (P.  B.). 


INDIAN  ARMS  ACT. 

Section  19  ("fj. 
Being  in  possession— pi  eviotis  sanction  of  District  Magistrate. 
AVhere  S.  S.,  a  resident   of  Thanesar,   Karnal    District,    was  found 
in  possession  of  a  double  bari-elled  gun  without  a  license. 

Held,  having  regard  to  Notification  No.  826  of  the  26th  February 
1875  issued  by  the  Punjab  Government  making  the  provisions  of 
section  32  of  the  Arms  Act  operative  in  the  greater  part  of  the  Punjab 
including  the  Karnal  District,  that  the  previous  sanction  of  the 
District  Magistrate  was  not  a  condition  precedent  to  a  prosecution 
for  an  offence  under  section  19  (/)  of  the  Arms  Act. 

No.  24P.R(Or.jl9l3. 


INDIAN  EVIDENCE  ACT. 
(1)     Section  15, 
Evidence  admissible   in  case    of  cheating — Penal  Code,    section    420 — 
evidence  nf  similar  acts  to  others,  both  before  and  after  the  offences  charged. 

The  appellant  was  charged  under  section  420,  Penal  Code,  in  that  he, 
on  false  pretences  to  the  two  complainants  that  he  had  been  instru3ted 
to  recruit  unskilled  labour  for  service  in  Africa  and  that  he  would,  on 
the  payment  of  certain  fees,  be  able  to  engage  them  for  service  in  that 
country,  had  induced  these  persons  to  pay  him  certain  fees.  The 
prosecution  alleged  that  the  accused  had  not  been  instructed  to  recruit 
such  labour,  and  tliat  the  whole  of  the  recruiting  business  was  bogus 
and  fraudulent. 

Held,  that  under  section  15  of  the  Evidence  Act,  it  was  open  to  the 
prosecution  to  show  that  the  acts  charged  against  the  accused  Avere 
parts  of  a  series  of  similar  acts  committed  by  him  or  in  which  he  was 
concerned  at.  or  about  the  time  in  question,  and  that  evidence  of  such 
other  acts  is  relevant  for  the  pui  pose  of  shewing  whether  or  not  the 
intention  of  the  a?cused  was  honest  or  fraudulent. 

Queen  Empress  Y.  Vajiram,  (1892)  I.  L.  li.  16  Bom.  414,  Queen- 
Empress  v.  Karigowda,  (1894)  I.  L-  R.  19  Bom.  51,  Emperor  v.  Behendra 
Prasad,  (1909)  I.  L.  U.  36  Cal  573,  Queen  v.  lihodes,  (1899)  /.  Q  B. 
11,  King  v.  Wgatt.  (1903)  /.  K.  B  188,  Blalie  v.  Albion  Life  Assurance 
Society,  (1878;  I.  C.  P.  D.  94  (106),  Piex  v.  Bond,  (1906)  2  K.  B.  389, 
Qtieen  v.  OlUs,  (1900)  2  Q.  B  758,  Rex  v.  Fisher,  26  L.  J.  R.  1 22, 
refei'red  to 

But  that  such  evidence  is  not  admissible  merely  for  the  purpose  of 
shewing  that  the  character  of  the  accused  was  such  that  he  was  a 
person  likely  to  commit  the  acts  of  cheating  with  which  he  is  charged. 

Rex  v.  Fisher,  26  L.  J.  E.  122,  referred  to. 
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INDIAN  EVIDENCE  ACT— concluded. 

Held  also,  that  the  prosecution  was  entitled  to  shew  that  accused, 
in  the  course  of  this  sham  business  defi-auded  other  persons,  even 
though  the  fraud  on  them  occurred  subsequently  to  the  offences 
charged  against  the  accused. 

Queen  v.  Bhodes,  (1899)  I.  Q-  B.  77,  referred  to. 
♦  Held   also,    that   it    was    open   to    the   prosecution  to  endeavour  to 

establish  their  case  against  the  accused,  and  to  prove  that  his 
intention  must  have  been  dishonest  by  giving  evidence  of  acts  and 
conduct  on  his  part  subsequent  to  the  offences  charged  but  connected 
with  the  general  scheme  which  showed  that  he  was  not  engaged  in 
honest  business. 

Queen  v.  Rhodes,  referred  to. 

Held  further,  that  in  a  case  like  the  present  evidence  of  alleged 
representations  made  ])y  the  accused  after  the  enrolment  of  the 
complainants  was  admissible. 

No.  12  P.  K.  (Or.)  191; 

(2)     Section  122. 
llnsbmid  or  wife  fjivintj  evidence— no  objection — circumdanial  evidence. 
Held,  that    the    mei-e  fact  that  no  objection  is  taken  to  the  evidence 
oiven    by    a   wife    against  her  husband  does  not  do  away  with  the  bar 
created  by  section  122,  Indian  Evidence  Act. 

Cr.  Ap.  140  of  1913  (unpublished)  Reg.  v.  Amrita  Govinda  (1873) 
XQBom.H.G  R.4Q1  a.xid  Abbas  Pea  da  v.  Empress  (189S)  2  Gal.  W. 
N.  484.   approved. 

No.  27  P.  R.  (Or.)  191J 
INDIAN  PENAL  CODE. 

(1)     Section  72. 
Criminal  Procedure  Code,  1898,  sections  23o  and  367  {3)  —alternative 
convictions — where  Court    is  doubtful  as    to    guilt  of  accused    in  regard  to 
one  of  the  offences. 

Appellant  was  chaiged  with  the  offences  of  muider  (section  302) 
and  of  causing  evidence  of  the  commission  of  murder  to  disappear 
(section  201,  Penal  Code).  The  Sessions  J  udge  having  some  doubt 
whether  appellant  was  actually  guilty  of  the  murder  convicted  him  in 
the  alternative  of  both  offences  charged. 

Held,  that  the  provisions  of  section  72  of  the  Penal  Code  and  of 
section  236  and  367  (3)  of  the  Criminal  Proceduie  Code  apply 
only  to  cases  where  the  "  actual  facts  "  are  established  and  there  is  a 
doubt  as  to  the  application  of  the  law  ti)  the  proved  facts  and  were 
consequently  inapplicable  to  the  present  case,  where  there  was  a  doubt 
as  to  the  guilt  of  the  appellant  in  regard  to  one  of  the  offences 
charged. 

11.  P.  R.  {Cr.)  1887  {Khan  Muhammad  v.  Empress),  Queen  v. 
Jamurka,  (1875)  7  N.  W  P.  H.  C  137  and  Wafadar  Khan  v  Queen 
Empress,  (1894)  I.  L.  R.  23  Col.  955  (973),  followed. 

Criminal  Appeal  657  of  1911,  dissented  from. 

Held,  also,  that  the  proper  course  was  to  give  the  appellant  the 
benefit  of  the  doubt  and  to  acquit  him  of  the  offence  of  murder. 

No.  11  P.  R.  (Or.)  1913. 
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NDIAN  PENAL  CODE  —continued. 
(2)     Section  75. 
As   amended   by   Act   III  of  1910— enhanced    punishment— previous 
conviction  in  a  Native  State. 

Held,  that  in  awarding  punisliment  for  an  oifence  punishable  under 
Chapter  XVII  of  the  Penal  Code,  a  previous  conviction  for  ;i 
like  offence  in  a  Native  State  cannot,  under  section  75  of  tbe  Penal 
Code,  as  amended  by  Act  III  of  1910,  be  taken  into  consideration, 
where  it  is  not  shewn  that  the  State  Court  was  "  acting  under  the 
general  or  special  authority  of  the  Governor- General  in  Coaucil  or  of 
any  Local  Government." 

No.  17  P.  R.  (Or.)  1913. 

(3)    Sections  99, 147,  225  B  and  332. 

Assault  on  Police  Officer  acting  bona  fide  under  defective  warrant. 

See  Defective  Search  Warrant. 

No.  16  P.  R.  (Or.)  1913. 

(4)  Section  201. 

Acctised  acquitted  of  charge  of  murder  and  convicted  of  causing 
disappearance  of  evidence  of  the  murder. 

Held,  that  an  accused  person  who  has  been  acquitted  of  the  charge  of 
murder  may  be  convicted  under  section  201  of  the  Penal  Code  for 
causing  disappearance  of  evidence  of  the  murder,  when  also  tried  for 
that  offence,  although  the  Sessions  Judge  omitted  to  give  any  finding 
upon  the  minor  charge. 

1  P.  E    iCr.)  1904  (Bucha  v.  King -Emperor),  followed. 

No.  8  P.  R.  (Or.)  1913. 

(5)  Section  266. 

Weights  and  measures — until  a  standard  measure  is  prescribed 
conviction  is  difficult. 

See  Weights  annd  Measures. 

No.  20  P.  R.  (Or.)  1913. 

(6)  Section  300,  Exception  1. 

Grave  and  sudden  provocation — husband  seeing  paramour  of  his  ivife 
leave  his  house. 

Where  it  was  found  by  the  Chief  Court  that  the  appellant,  a  weak 
looking  youth  of  about  17  years  of  age  (his  Avife  being  about  35),  on 
his  unexpected  return  to  his  house,  found  the  paramoui-  of  his  wife 
coming  out  of  his  house,  and  on  remonstrating  Avith  his  wife  was 
further  annoyed  by  her  reception  of  his  remonstrances,  and  killed 
her  with  a  lioe,  which  he  subsequently  produced  w-hen  asked  to  do  so — • 

Held,  that  the  circumstances  under  which  the  appellant  killed  his 
wife  brought  his  act  within  the  1st  exception  to  section  300,  Penal 
Code. 

No.  3  P.  R.  (Or.)  1913. 

(7)  Section  420. 

Cheating — evidence  admissible  of  similar  acts  to  others  both  before 
and  after  the  offences  charged. 

See  Indian  Evidence  Act,  (1). 

No.  12  P.  R.  (Or.)  1913. 


INDEJt  OF  CRIMINAL  CASES  REPORTED  IN  THIS  VOLUME. 


INDIAN  PENAL  CODE— continued. 

(8)  Sections  420.  415,  417  and  511. 

Attempt  or  mere  preparation,  to  cheat. 

Petitioner,  who  was  indebted  to  the  complainant,  despatched  to  the 
latter  by  post  an  envelope  insured  for  Rs  530  containing  two  pieces  of 
waste  paper,  his  object  appai-ently  being  to  use  the  i-eceipt  for  the 
insured  letter  as  evidence  of  payment  of  Rs.  530.  He  was  convicted 
of  an  olience  under  section  420  of  the  Penal  Code. 

Held,  that  the  facts  did  not  justify  a  conviction  under  section  420, 
but  that  the  petitioner's  action  went  far  enough  to  constitute  an 
attempt,  and  went  beyond  the  stage  of  mere  preparation,  to  cheat  and 
that  the  conviction  should  have  been  under  sections  417,  511,  of  the 
Penal  Code. 

No.  10  P.  R.  (Or.)  1913. 

(9)  Sections  467,  471  and  477. 

Punishment  tinder  two  or  all  these  sections  for  same  offence — Criminal 
Procedure  Code,  sections  195  (6)  and  537  (6) — presentation  of  complaint 
iciihin  6  months  of  sanction — delay  in  trial — absence  or  lapse  of  sanction 
— not  necessarily  ground  fo^'  reversing  conviction,  though  objection  raised 
in  lower  Court- 

Held,  that  a  pei-.son  who  is  convicted  of  having  forged  a  document 
should  not,  though  he  makes  use  thereof,  be  punished  both  under 
section  4(57  and  under  section  471,  Penal  Code — nor  shouUl  he  be 
punished  both  under  section  467  and  section  4^77 — where  the  act  which 
constituted  forgery  and  foimed  the  basis  of  his  conviction  under  section 
467  was  the  same  as  the  act  which  amounted  to  fraudulent  destruction, 
or  defacement,  or  cancellation,  and  was  the  basis  of  his  conviction  under 
section  477. 

Empress  Y.Umrao  Lai,  {IdQQ)  I.  L.  B.  -1'^  All  84  and  26  P.  li. 
{Cr.)  1901    {Mokand  Lai  v.  Emperor)    followed- 

Held  also,  that  when  a  complaint  has  been  presented  within  six 
months  of  sanction  for  prosecution,  subsequent  delays  and 
in^gularities  in  the  Magistiate's  Court  resulting  in  the  postponement 
of  the  trial  for  over  6  months  does  not  cause  the  sanction  to 
lapse  under  section  195  (6),  Criminal  Procedure  Code. 

28  P.  B.  (Gr.)  1887  (Sardar  Jawala  Singh  v.  Mauj  Din),  followed. 
Golap   Jan   v.    Bhola  Nath,  (1911)  15  Cal.  17.  N.  917  and  DeBozario 
V.  Cl7ilab  Chand,  (1910)  I.  L.  B.  37  Gal.  358,  referred  to- 

Beld  also,  that  the  proposition  that  the  entire  absence  of  the 
sanction  x-equired  under  section  195  does  not  entail  the  reversal 
of  a  conviction,  unless  it  is  shown  to  have  occasioned  a  failure 
of  justice,  applies  equally  to  a  case  in  which  a  sanction  has 
been  granted  and  has  become  ineffective  under  clause  (6)  of 
section  195. 

In  re  H.M.  Abdtil  Bazak  Sahib,  (1  911)  11  Indian  Cases  590,  Ferumalla 
Nayuduy.  Emperor,  (1907)  I.  L.  B.  31  Mad.  80  Sunder  I) asadh  v.  Sital 
Mahto,  (1900)  /.  L.  B.  28  Gal.  217  and  Emperor  y.  Panchan,  (1901) 
21  All.  W.  N.  151,  referred  to, 

Held  fui'ther,  that  the  fact  that  the  objection  was  taken  at  the 
beginning  of  the  trial  before  the  Magistrate,  though  it  is  a  point 
to  be  considered  (vide  explanation  to  section  537),  does  not  of 
itself  indicate  that  a  failure  of  justice  has  occurred. 

No.  4  P.  R.  (Or.)  1913. 
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INDIAN  PENAL  CO'D'E^concluded. 
(10)     Section  471. 

Using  as  genuine  a  forged  document. 

One  I.  K.  sold  to  the  accused  inter  alia  a  9th  share  of  ^S?  kanals  21 
marlas  land,  this  ith  share  being  set  ont  in  the  deed  as  amounting  to  48 
knnals  \2  viarlas.  Eleven  jeais  after,  this  deed  was  presented  to  the 
Patwari  by  the  accused  with  a  request  that  he  should  enter  up 
mutation  "  according  to  the  terms  set  out  in  the  deed,"  the  deed 
having  previously  been  tampered  with  so  as  to  make  the  ith  share 
appear  to  be  a  '^th  share,  but  the  other  recitals  and  figures  in  the  deed 
remained  untouched.  It  was  not  established  that  the  accused  had 
himself  made  the  alteration  The  Patwari  entered  up  mutation  of  97 
kanals  4  marl<it<,  that  is,  a  |th  share.  On  the  mutation  coming  before 
the  Tahsildar  for  sanction,  the  alteration  in  the  deed  came  to  light. 
The  only  statement  made  to  the  Tahsildar  by  the  accused  was  a 
request  that  "  whatever  was  entered  in  the  deed  should  be  entered  in 
the  mutation  sheet''. 

Accused,  on  conviction  by  a  Magistrate  with  enhanced  powers,  ^was 
sentenced  under  section  471,  Indian  Penal  Code,  to  five  years  rigorous 
imprisonment. 

Held,  tliat  it  had  not  been  shewn  that  accused  had  committed  any 
offence  ;  that  the  alteration  made  in  the  deed  did  not,  in  face  of  the 
figures  given  therein,  make  it  a  sale  of  anything  more  than  48  kanals 
12  marlas,  and  that,  though  the  accused  had  used  the  deed  as  a 
genuine  document,  it  was  not  shewn  that  he  had  so  used  it  fraudulently 
or  dishonestly,  knowing  or  having  reason  to  believe  it,  to  be  a  forged 
document. 

No.  25  P.  R.  (Or.)  1913. 

(11)     Sections  499  AND  500. 

Defamation — in  respect  of  statement  made  by  a  witness  in  a  judicial 
proceeding. 

See  Defamation, 

No.  5  P.  R.  (Or.)  1913. 

INDIAN  PRESS  ACT,  1910. 

> 

Sections  4  (1)  (c),  9  and  17. 

Newspaper — forfeiture  of  security — particulars  reqttired  in  Government 
notice  of  forfeiture — meaning  of  "  Government  established  by  law  in 
British  India/' — General  Clauses  Act,  X  of  1897,  section  3  (21)  and 
(29). 

Held,  that  a  notice  of  forfeiture  by  the  Local  Government  specifying 
"  certain  letters  or  communications  purporting  to  come  from  H.  0. 
Mujrim  of  Rawalpindi,  and  entitled  or  headed  Personal  Eule, 
Personal  Ihde  II  and  Personal  Eule  JIT  "  (published  in  certain  issues 
of  the  newspaper  concerned)  as  being  of  the  nature  described  in 
section  4  (1)  (c)  of  the  Indian  Press  Act,  complied  sufficiently  with 
the  terms  of  section  9  of  the  Act  and  was  not  open  to  objection  on  the 
ground  that  it  did  not  set  out  expressly  selected  words  or  passages 
from  the  three  letters  or  communications  referred  to. 

Held  also,  that  the  words  in  section  4  (1)  (c)  the  "  Government 
established  by  law  in  British  India  "include  Local  Governments  as 
well  as  the  Govenment  of  India,  and  that  Local  Government  includes 
a  Chief  Commissioner  (vide  General  Clauses  Acf,  1897,  section  3  (21) 
and  (29)  ). 
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INDIAN  PRESS  ACT,  1910— conclude.i . 

Held  futber,  that  inasmucli  as  tlie  letters  oi'  communications  in 
questinii  teemed  with  passages  which  were  likely  or  "  might  "  have  a 
tendency  to  bring  into  hatred  or  contempt  the  Government  established 
by  law  in  the  North-West  Frontier  Province  within  the  terms  of 
section  4  (])  (c),  the  Court  was  not  in  these  proceedings  concerned 
with  the  question  whether  the  statements  were  true  or   false. 

No.  14  P.  R.  (Cr )  1 91 3  (P.  B. 


J 

JOINT  TRIAL. 

Illegality  of,  for  rffences  under  Weights  and  Measures  Capacity  Act 
or  section  266,  Penal  Code — standard  measure. 

See  Weights  and  Measures. 

No.  20  P.  R.  (Cp.)  1913. 

JURY. 

Wrong  announcement  of  verdict  by  the  foreman,  not  discovered  till 
some  do.ys  after  conclusion  of  tlie  trial — what  action  to  be  taken  by 
the  Court. 

See  Criminal  Procedure  Code  (9).  Id 

No.  6  P.  R.  (Or.)  1913  (P.  B.).' 

M 
MURDER  CASE. 

Death  sentence — Compensation  to  deceased's  heir. 

Where,  in  passing  sentence  of  death,  the  Sessions  Judge  also 
imposed  fines  on  the  accused  and  directed  that  when  realised  the 
amount  should  be  paid  to  the  nearest  heirs  of  the  decased — 

Beld,  that  the  order  was  open  to  objection,  in  that  no  evidence 
appeared  to  have  been  taken  to  shew  that  the  accused  were  in  a 
position  to  pay  the  fines  and  that  an  order  for  compensation  to  the 
nearest  heirs  without  specifying  who  those  heirs  were  is  not  a 
sufficient  compliance  with  the  law.  The  usual  practice  of  the  Chief 
Court  is  to  avoid  the  imposition  of  fines  where  death  sentences  have 
been  given. 

17  P.  B.  (Cr.)  1898  {Emfy)-ess  v.  Saif  Alt)  and  57  P.  B.  (Or.)  1905 
{Narpat  Bai  v.  King-Emperor)  referred  to. 

No.  18  P.  R.  (Cr.)  1913. 

N 

NATIVE  STATE. 

Conviction  by — does  not  warrant  enhanced  punishment  under 
section  75,  Indian  Penal  Code. 

See  Indian  Penal  Code  (2). 

No.  17  PR.  (Or.)  1913. 
NEWSPAPER. 

Forfeiture  of  security. 

See  Indian  Press  Act,  1910. 

No.  14  P.  R.  (Or.)  1913  (P.  B.}. 
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tJOKTHERN  INDIA  CANAL  AND  DRAINAGE  ACT. 
Section  70  (4). 

Authorised  dzstrihution  of  water. 

A  landlord,  who  had  prevented  his  tenant  from  sharing  in  the 
water  supply,  was  convicted  under  section  70  (4)  of  the  Canal  Act  for 
interference  with  the  authorised  distribution  of  water.  It  was 
contended  for  the  Crown  on  revision  that  the  contract  between  the 
landloi'd  and  the  Canal  Department  must  be  deemed  to  have  been 
transferred  joro  ia?i/o  to  the  tenant  and  that  the  landlord's  act  was, 
therefore,  an  interference  with  the  authorised  distribution  of  water. 

Held,  that  the  water  question  was  a  matter  of  pinvate  contract 
between  the  landlord  and  his  tenant  and  that  there  was  no  interference 
with  the  distribution  authorised  by  the  Canal  Department  and  that  no 
offence  had  been  committed  under  the  Canal  Act. 

N0.19P.  R.  (Or.)1913. 


PENAL  CODE. 

See  Indian  Penal  Code. 

POLICE. 

Duty  of — in  bringing  riot  cases  before  the  Court. 
See  Criminal  Procedure  Code,  (8). 

No.  2  P.  R.  (Or.)  1913. 

PUNJAB  COURTS  ACT,  XVIII  of  1884. 
Skction  II. 
Allows   reference   to  Pull   Bench   for     opinion   and   advice  on  the 
coui'se  to   be    adopted   where   the  verdict  of  the  jury  in     a  Criminal 
trial  was  subsequently   discovered  to  have  been    wrongly     annonnced 
by  the  foreman. 

See  Criminal  Procedure  Code  (7). 

No.  6  P.  R.  (Or.)  1913  (P.  B.). 


SANCTION  TO  PROSECUTE. 

Cannot  be  given  by  successor  of  a  Sub-Judge,  before  whom  offence 
was  committed— Divisional  Judge  has  no  power  to  remand  the 
application  for  fresh  decision. 

See  Criminal  Procedure  Code,  (4j. 

No.  7  P.  R.  (Or.)  1913. 

SEARCH  WARRANT. 
Defective. 

See  Defective  Search  Warrant. 

No.  16  P.  R.  (Or.)  1813. 
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SECURITY  FOR  BAD  LIVELIHOOD. 

Forfeiture  of — should  he  only  xohen  offence  committed  is  similar  in 
character  to  that  for  which  security  icas  given. 

I.  S.  was  required  to  give  security  for   bad   livelihood,    having   been 
found  to  be  a  thief  and  notorious  receiver  of   stolen  property  and    one 
U.  8.  gave   security    for  him.     On  the    subsequent   conviction  of  I    S 
on    a   serious   charge   of   violence   under    section   326,    Indian    Penal 
Code,  partial  forfeiture  was  ordered  by  the  District  Magistrate. 

Held,  that  a  man  who  stands  surety  for  another  should  always  be 
treated  in  a  considerate  manner  and  it  is  well  understood  that  liability 
is  undertaken  for  such  good  condu^ct  only  on  the  part  of  the  person 
foi'  whom  he  stood  surety  as  is  indicated  by  the  circumstances  under 
which  the  secutity  was  demanded,  that  is,  the  subsequent  conviction 
should  be  of  an  offence  ejusdem  generis. 

No.  15  P.  E.  (Or.)  1913. 

STANDARD  WEIGHT. 

Until  provided,  it  is  impossible  to  say  if  any  bazaar  weight  is 
correct  or  not. 

See  Weights  and  Measures. 

No.  20  P.  R.  (Or.)  1913. 

SURETY. 

For  appearance  of  accused  before  the  Police. 
See  Criminal  Procedure  Code  (9). 

No.  22  P.  R.  (Or.)  1913. 


T 

TRANSFER. 

Magistrate  should  give  accused  reasonable  opportunity  to    make  an 
application  for  transfer. 

See  Criminal  Procedure  Code,  (11). 

No.lP.R.  (Or.)  1913. 


w 

WEIGHTS  AND  MEASURES. 

Weights  and  measures — standard  weights — Act  XXXI  of  187} — Indian 
Penal  Code,  section  2(}Q— joint  trial — illegality  of. 

Where  the  Police  sent  up  68  different  persons  under  separate 
(halam  for  fraudulent  possession  of  false  weights  and  measures 
and  the  Magistrate  recorded  the  prosecution  evidence  in  one  case 
only  and  put  on  the  record  a  joint  r"eply  purporting  to  be  on 
behalf  of  all  the  68  accused  and,  looking  upon  this  as  a  confession 
of  guilt,  convicted  all  the  said  persons — 

Held,  that  the  joint  defence  of  the  68  persons  could  not  be 
read  as  an  admission  of  fraudulent  intent  which  is  an  essential 
element  in  section  266,  Indian  Penal  Code,  and  the  procedure  adopted 
by  the  Magistrate  was  illegal. 


I 

I 
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HEIGHTS  AND  MEASTJUl&S- concluded. 

Semhle,  the  conviction  was  also  bad,  in  that  comparison  of  the 
weights  and  measures  used  had  not  been  made  with  any  standard 
weights,  the  Government  having  published  no  rules  or  tables  of 
equivalents  under  Act  XXXI  of  1871,  and,  until  a  set  of  standard 
weights  is  provided  for  purposes  of  comparison,  it  is  impossible 
to  say  with  accm-acy  whether  any  particular  set  of  bazaar  weights 
differs  so  widely  fiom  that  standard  as  to  justify  an  inference 
of  fraud. 

No.  20P.R.  (Cr.)1913. 

WITNESS. 

Liable  to  be  cj  iminally  prosecuted  for  defamation.  ^ 

See  Defamation. 

No.  5  P.  R.  (Or.)  1913. 

WORKMAN'S  LIABILITY  ACT,  XIII  OF  1859. 
Sections  2  and  3. 
Breach  of  contract  by  artificer — Specific  Eelief  Act,  section  21  (9). 

Held,  that  no  contract  can  be  enforced  under  Act  XIII  of 
1859,  which  involves  the  performance  of  a  continuous  duty  extending 
over  a  longer  period  than  thi-ee  years  from  its  date,  and  that 
where  such  a  contract  has  been  entered  into  it  is  tiltra  vires 
and  cannot  be  enforced  for  any  lesser  peiiod. 

Held  also,  that  however  ingeniously  the  terms  of  a  contract 
may  be  framed,  if  the  advances  are  in  point  of  fact  nothing  more 
than  loans  subject  to  the  conditions  that  the  borrowers  should  work 
for  the  factory  and  not  transfer  their  services  elsewheie  until 
the  money  has  been  repaid,  such  a  contract  can  not  be  enforced 
under  the  Act. 

Held  further,  that  where  the  contracts  themselves  provided  a 
penalty  on  breach,  it  was  not  competent  to  the  employer  to 
adopt  an  alteiiiative  remedy  by  proceeding  in  terms  of  the  Act. 

9  P.  B.  1910  {Ganeslii  Lai  v.  Shugan  Chan  J),  Empress  v.  Dinjpal 
(1881)  I.  L  R.  -.i  All  740,  Qmen  Empress  v.  Rajab  (1892)  /.  L.  R.  IG 
Bom.  368,  referred  to. 

No.  23  P.  R.  (Or.)  1913. 
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ACTS.  A 

VIII  of  iS73 — See  Northern  India  Canal  and  Drainage  Act. 
I  of  1877 -See  Specific  Belief  Act. 
JIo/ 1882— See  Indian  Trusts  Act,  1882. 
X7J  0/ 1 887— See  P««ia&  Tenancy  Act. 
XVIIof  1887— See  Punjab  Land  Revenue  Act,  1887. 

I 

INDIAN  TRUSTS  ACT,  1882. 

Section  90- 

Possession   by  one  heir  of  more   than   his  share   in    land  left  by 
deceased,  is  held  for  benefit  of  all. 
JSee  Mutation. 

No.  3  P.  R.  (Rev.)  1918. 
J 
JURISDICTION'  (CIVIL  OR  REVENUE  COURT). 

(1)  Stat  f'<r  declaratimi  by  landlord  that  defendants  are  not  occupancy 
tenants,  as  stated  in  the  record  of  rights  —  Punjab  L'ind  Revenue  .^ct, 
XVII  of  1887,  section  45— Specific  U'elief  Act,  I  of  1877,  Chapter  VI. 

Held,  that  a  Revenue  Court  has  jurisdiction  under  section  45  of  the 
Punjub  Land  Revenue  Act  and  Chapter  VI  of  the  Specific  Relief  Act 
to  give  a  decree  declaring  that  in  respect  of  certain  areas  the  plaintiffs 
are  entitled  to  have  the  defendants  shown  in  the  record  of  rights  as 
non-occupancy  tenants,  in  substitution  for  the  present  entry  recording 
occupancy  rights. 

25  P.  R.  1889  {Raja  Nur  Khan  v.  Mussammat  Darab  Khatun),  89 
P.R.  1895  (Bahadur  Khan  v.  Sardar)  and  139  P.  R.  190o  {Attar  Singh 
v.  Rala  Singh),  followed. 

73  P.  R.  1910  {Rahmun  v.  Hasham).  dissented  from. 

No.  2  P.R.  (Rev.)  1913. 

(2;  Suit  by  mortgagee  to  eject  mortgagcn-  under  tei'ms  of  mortgage- 
deed— Punjab  'Tenancy  Act,  XVI  of  1887,  section  77  (3)  {e)-~relation 
of  landlord  and  tenant. 

Plaintiffs,  mortgagees,  sued  defendants,  heirs  of  the  mortgagors,  for 
possession  of  the  land  mortgaged  in  terms  of  the  mortgage-deed.  The 
deed  described  the  transaction  as  a  mortgage  with  possession  and 
stipulated  that  the  mortgagor  should  cultivate  the  land  minjanib  wa 
ba  ijazat  murtahinan  and  pay  the  mortgagee  a  yearly  rent,  and  in 
default  o!'  payment  of  rent  for  three  years  the  mortgagee  was  at 
liberty  to  take  possession.  Plaintiffs  sued  six  years  from  date  of  the 
deed,  no  mutation  had  taken  place  in  plaintiffs'  names  and  no  i^ent 
had  been  paid. 
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JURISDICTION    (CIVIL   OR  REVENUE  COJIHT )—co7icluded. 

Held,  that  the  relationship  between  the  parties  was  that  of  landlord 
and  tenant,  and  that  the  suit  had  consequently  been  rightly  brought 
in  the  Revenue  Court 

19  P.  B.  1893  {Gurditta  v.  Panju  Shah),  and  46  P.  B.  1894  (P.  B.) 
{Btda  8hah  v.  Kalu),  followed 

1  P,  P.  (hev.)  1908  {Nizam  v.  Budhan),  disapproved. 

No.  9  P.  R.  (Rev.)  1913. 

LIMITATION.  L 

Errors  in  the  entries  in  record  of  rights  can  be  corrected  b}'  Revenue 
officers  at  any  time. 

See  Punjab  Land  Bevenue  Act,  1887   (2). 

No.  4P.  R.  ^Rev.)  1913. 

M 

MORTGAGE. 

Where  terms  of — constitute  relation  of  landlord  and  tenant  between 
mortgagor  and  mortgagee- 
See  Jurisdiction  {Civil  or  Bevenue    Court)  (2).  ' 

No.  9  PR.  (Rev.)  1913. 

MUTATION. 

(I)  On  death  of  proprietor — must  he  made  notwithstanding  dispute 
among  the  heirs  as  to  rule  of  succession — the  general  rule  should  be  folloiued 
and  no  proof  of  a  special  custom    entertained — any    advantage    gained    by  i 

possession  by    one   of  the    heirs   would   be  held  for  benefit  of  all — Indian  1 

Trusts  Act,  II  of  1882,  section  90. 

One  S.  of  mauza  Mir  Muhammad  having  died,  application  was  made 
by  his  heirs  to  have  mutation  effected  in  their  names  in  respect  of 
the  land  left  by  deceased.  Some  heirs  claimed  that  it  should  be 
aceordino;  to  the  pngvand  rule^and  otheis  that  it  should  be  according 
to  chundavand.  The  Naib-Tahsildar  sanctioned  mutation  to  all  in 
equal  shax-es  as  the  general  custom  was  pagvand.  On  appeal  the 
Collector  ordered  mutation  according  to  chundavand  on  the  ground 
that,  though  the  English  Biwaj-i-ani  for  the  district  ret-orded  pagvand 
as  the  custom  governing  Rajputs  (to  which  tribe  the  parties  belong), 
the  vernacular  Bhvaj-i-am  of  the  Kasur  tahsil  and  previous  mutations 
shewed  that  in  this  village  the  usual  rule  was  chundavand.  On 
further  appeal  the  Commissioner  held  that  under  the  circumstances  the 
fairest  way  would  be  to  leave  the  entry  as  it  was  before  deceased's 
death,  as  the  case  must  inevitably  go  to  the  Civil  Courts. 

Held  by  the  Financial  Commissioner  on  revision,  that  to  leave  in  the 
jamahandi  the  name  of  a  deceased  person,  mei*ely  because  there  is  a 
dispute  as  to  the  succession,  cannot  be  permitted. 

Held  also,  that  the  case  being  one  of  succession  the  question  of 
possession  counts  for  little,  and  if  oue  of  the  co-owners  has  managed 
\o  secure  possession  of  more  than  his  proper  share  of  the  inheritance, 
the  advantage  so  gained  must  be  regarded  as  being  held  for  the 
benefit  of  all  the  other  persons  interested,  vide  section  90  of  the 
Indian  Trusts  Act,  II  of  1882. 

5  P.  B.  (Bev)  1912  {Ohulam  Muhammad  v.  Mimammat  Zeicaro), 
referred  to. 
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\/iUTATI01^—c4)nchcded. 

Held  further,  the  general  rule  of  succession  in  the  Punjab  being 
pagvart'i,  that  rule  should  be  followed  in  mutation  cases  and  no  proof 
of  the  chundavand  custom  should  be  received,  as  this  would  exceed  the 
limits  of  the  summary  proceedings  to  which  the  inquiry  should  be 
confined. 

101  P.  B.  1879  (Dhyan  Chand  v.  Mehtab  Singh)  and  5.  P.  R. 
(Eev)  1912  {Ghulam  Muhammad  v.  Mnssammot  Zewaro),  referred  to. 

No.  3  P.  R.  (Rev.)  1913. 

(2)  Sale  in  contravention  of  statutory  law,  should  not  he  rnutated- 
Mussammat  K.  N.  sold  her  occupancy  rights  in  certain  land  to  her 
landlord  and  delivered  possession,  alleging,  however,  when  the  case 
came  up  for  mutation,  that  consideration  had  not  passed.  The 
Commissioner  in  appeal  directed  mutation  "  according  to  the  prin- 
"  ciples  laid  down  in  judgment  No.  5  of  1912." 

Held  on  revision  by  the  Financial  Commissioner,  that  mutation 
cannot  be  cai'ried  out  of  a  transaction  which  contravenes  an  express 
provision  of  the  statutory  law,  and  inasmuch  as  Mussammat  K.  N.'s 
sale  involved  a  breach  of  section  59  of  the  Tenancy  Act,  mutation 
should  not  be  effected. 

5  P.,R.  {Rev.)  1912  (Ohulam  Muhammad  v.  Mussammat  Zewaro), 
dibtinguished. 

No.  6  PR.  (Rev.)  1013. 

!  N 

NORTHERN  INDIA  CANAL  AND  DRAINAGE  ACT,  1873. 

I  Public  policy — sale   of  water   without    complying   with  provisions   of 

I  Act. 

M.  N.  K.,  as  owner  of  a  watercourse  sued  F.  and  others  to  recover  a 
certain  sum  as  rent  or  compensation  for  the  use  by  the  latter  of  his 
watercourse  in  irrigating  their  lands,  the  user  being  under  a  registered 
ngreement,  by  whieh  the  rent  or  compensation  was  made  proportional 
to  the  area  irrigated. 

Held  by  the  Financial  Commissioner  on  revision,  that  the  transac- 
tion virtually  amounted  to  a  sale  of  canal  water  and  was  therefore 
unenforceable,  being  opposed  to  public  policy,  inasmuch  as  it 
contravened  the  spirit  and  policy  of  the  Canal  Act. 

No.  8  P.  R.  (Rev.)  1918. 

0 

OCCUPANCY  HOLDING. 

Succession  to — (1)  by  adopted  son — (2)  by  donee  from  occupancy 
tenant. 

See  Punjab  Tenancy  Act,  ]887   (I). 

No.  5  P.  R.  (Rev.)  1913 
OCCUPANCY  RIGHTS. 

Acquisition  of — under  sections  5    (1)  and  (2). 
See  Punjab  Tenancy  Act  (2). 

No.  7  p.  R.  (Rev.)  1918. 
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PUN" JAB  LAND  REVENUE  ACT,  1887. 

(1^     Zaildar,    appointment    of — appeals    from   orders  of  Deputy 
Cwmmissiouei\ 

See  Zaildar. 

No.  IP.  B.  (Revo  191  !f. 

(2)  Sec  I  IONS  34  and  S7. 
On    death     of     a     proprietor,  mutation   must  be    n.ade,  notwith- 
standing disputes  among  the  heirs. 

See  Mutation  (1). 

No.  3  P.  R.  (Rev)  1913. 

(3)  Section  37  («). 

•     Power  of  lieveime  officers    to  correct  erroneous    or  fraudulent   entries  in 
records  of  right. 

In  the  i-ecord  of  rights  of  1893-94  and  previous  years  the 
joint  holding  in  dispute  was  correctly  recorded  as  being  owned, 
half  by  petitioners,  the  descendants  of  one  son  of  a  common 
ancestor,  and  the  other  half  by  the  respondents,  the  descendants  of  the 
second  son.  In  the  i-ecord  of  rights  of  1895-96  the  shares  were  recorded 
as  one-thir-d  and  two-thirds  respectively,  admittedly  by  a  mistake 
of  the  patwari.  The  petitioners  applied  in  1912  to  have  the  entry 
corrected — the  respondents  objected — 

Held,  that  it  is  incumbent  on  the  Revenue  staff  to  see  that 
entries  are  made  in  accordance  with  law,  and  proof  of  a  mistake 
in  this  respect  is  proof  of  a  fact  having  occurred  within  the 
meaning  of  section  37  (a)  of  the  Land  Revenue  Act.  It  is  not 
necessary  for  the  purposes  of  that  section,  as  it  was  in  the  case  of  the 
corresponding  section  of  the  Land  Revenue  Act  of  1871,  that  the  fact 
should  have  occurred  since  the  date  of  the  entry  which  it  is  sought  to 
vary. 

Held  consequently,  that  the  erroneous  entry  can  be  corrected  by  the 
Revenue  officos. 

No.  4  P.  R.  (Rev.)  1913 

(4)  Section  45. 

Revenue  Courts  have  jurisdiction  to  grant  a  decree  declaring  that 
defendants  are  not  occupancy  tenants  as  stated  in  the  record  of  rights. 

See  Jurisdiction  (Civil  or  Revenue  Court)  (1). 

No.  2  P.  R.  (Rev.)  1913. 

PUNJAB  TENANCY  ACT,  1887. 

(1)     Sections  4  (7),  53,  57,  59  and  60. 

Succession  to  occupancy  holding — adopted  son— donee  from  heirless 
tenant — whose  gift  has  7wt  been  challenged  by  la^idlords  within  period  of 
limitation. 

On  the  death  of  one  B.,  an  occupancy  tenant,  the  landlords 
claimed  possession  of  the  holding  ftom  the  defendant,  who  was  the 
adopted  son  of  B.  and  to  whom  B.  had  gifted  the  holding  in 
1900. 

Held,  that  if  there  had  been  merely  a  customary  adoption,  the 
landlords  would  be  entitled  to  treat  the  occupancy  rights  as  having 
lapsed  on  the  death  of  defendant's  adoptive  father. 

43  P.  n.    1895  {F.  B.)    (Fatteh   Muhammad   v.  Mussammat  Jiwan), 
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But  as  in  this  case  there  was  a  gift  of  the  occupancy  rights  in 
1900,  followed  by  possession,  which  had  ceased  to  be  a  voidable 
transaction  by  reason  of  the  landlords  not  bringing  a  suit  within  the 
period  of  limitation  to  have  it  set  aside,  the  landlords'  claim  must  fail. 

Held  fui^ther,  that  the  donee,  under  the  gift,  acquired  the  full 
occupancy  rights,  vide  section  4  (7)  and  57  of  the  Tenancy  Act, 
notwithstanding  that  the  donor  was  heirless  and  the  occupancy  rights 
would  have  become  extinguished  on  his  death. 

The  difference  between  a  mortgage  and  a  gift  pointed  out. 

91  P.  R.  1894  (Mussamviat   Murad  Khatun  v.    Ahmad  Ali),  referred  to. 

No.  5P.  R.  (Rev)191S. 

(2)  Section  5  (1)  (a)  and  5  (2). 

Occupancy  rights. 

Held,  that  for  the  purposes  of  section  5  (2)  of  the  Punjab  Tenancy 
Act,  XVI  of  1887,  it  is  not  necessary  that  the  tenant,  who  in  a  suit 
claims  the  benefit  of  the  presumption  therein  given,  should  prove  that 
be  himself  has  inherited  through  a  grandfather  or  a  grand  uncle  who 
occupied  the  land.  It  is  sufficient  if  he  proves  that,  other  conditions 
being-  satisfied,  Ins  predecessor  in  interest,  the  tenant  in  possession 
when  Act  XVI  of  18S7  came  into  force,  fulfilled,  with  the  aid  of  the 
presumption  given  by  section  5  (2),  if  necessary,  the  conditions  as  to 
inheritance  specified  in  section  5  (1)  (a). 

No.  7  P.  R.  (Rev.)  1913. 

(3)  Section  7  7  (8)  (e). 

Relation  of  landlord  and  tenant  under  mortgage  contract. 

See  Jurisdiction  {Civil  or  Revenue  Court)    (2). 

No.  9  P.  R.  (Rev.)  1918. 

s 

SPECIFIC  RELIEF  ACT. 

Chapter  VI. 

Suits  for  declaration  that  defendants  are  not  occupancy  tenants,  as 
stated  in  the  record  of  rights,  entertainable  by  Revenue  Courts. 

See  Juris'iiction  (Civil  or  Revenue  Court)  (1). 

No.  2  P.  R.  (Rev.)  1913. 


ZAILDAR. 


A2'>pointment  of  successor  to — rule  4 — appeals  from  orders  of  Deputy 
Commissioner  to  he  discouraged — necessity  of  Lamhardari  qualification — 
admissibility  of  special  arrangements  to  qrialify  candidate — Inamdar — 
Sarbarah  Zaildar. 

Held,  that  appeals  in  zaildari  cases  should  not  be  encouraged  and 
the  order  of  the  Deputy  Commissioner  should  in  all  cases,  if  possible, 
be  upheld. 

6  P.  R.  (Rev.)  1887  (Shankar  v.  Kalhc),  5  P.  R.  (Rev )  1890 
(Sandhi  v.  Budan  Ghand)  and  3  P,  R.  (Rev  )  1892  (Atar  Singh  v. 
Baghel  Singh),  followed. 

Held  also,  that  resort  to  special  arrangements  in  order  to  remove 
disqualification  or  acquire  qualification  is  unobjectionable  in  zaildari 
cases. 

14  P.  R.  (Rev)  1881  (Kushali  v.  Ramrikh)  and  3.  P.  R.  (Rev.)  1903 
(Fakiria  v.  Munga),  referred  to. 

No.  1  p.  R  (R3V.J1913. 
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CIVIL  JUDGMENTS, 
1913. 


€Itkf  Court  of  the  f  unjab, 

CIVIL  JUDGMENTS. 


No  1. 

Before  Hon.   Mr.   Justice   Jolinstone   and  Bon.    Mr.   Justice 

Shah  Din. 

GANDA  MAL— (Defendant)— APPELLANT 
Versiis 
PIRANDITTA— (Plaintiff)— AND  BUDH  SINGH— 
(Dependant)— RESPONDENTS. 
Civil  Appeal   No.  664<  of  1909. 
Civil  Procedure  Code,  1908,  section  154,   order  41,  rules  23  and  25 — 
appeal  from  order  of  remand,  unclassed  suit  valued  at  Rs.  500— General 
Clauses  Act,  X  of  1897,  section  6. 

This  was  an  appeal  from  an  order  of  remand  by  the  lower  Appellate 
Court  dated  the  22nd  April  1909  in  an  unclassed  suit  valued  at  Rs. 
500,  which  was  instituted  on  the  19th  December  1907.  It  was  admitted 
that  no  appeal  was  competent  under  the  new  Code  of  Civil  Procedure,  but  it 
was  contended  that,  the  suit  having  been  brought  before  the  new  Code  came 
into  force,  an  appeal  lay  under  the  old  Code. 

Held,  that  no  appeal  was  competent— 

(1)  because  the  oi-der  of  the  lower  Appellate  Court  had  been  passed 
after  the  date  when  the  new  Code  of  1908  came  into  force  and  section 
154  of  that  Code  only  saves  "  any  present  right  of  appeal,"  i.  e.,  a  right 
which  had  actually  come  into  existence  at  the  commencement  of  the  Code, 
by  reason  of  the  decree  or  order  appealed  from  having  been  passed  before 
the  1st  January  1909  ; 

12  P.  R.  1900(F.  C.j  {Narsi7igDasv.Dholan  Das)  (1),  The  Colonial 
Sugar  Refining  Company  v.  Irving  (2),  referred  to. 

Kalinga  Hebbra  v.  Narasimha  Uebbra  (3j  dissented  fi'om. 

(2)  because  the  order  of  remand  made  on  the  22nd  April  1909  could 
only  be  made  under  the  new  Code  and  there  could  consequently  be  no 
appeal  from  it  under  section  588  (25)  of  the  old  Code  which  was  no  longer 
in  existence. 

Further  appeal  from  the  (yrder  of  Khan  Bahadur,  Khan  Abdul 
Ghaftir  Khan,  Khan  (f  Zaida,  Divisional  Judge,  Sialkot  Division, 
dated  the  22nd  day  of  April  1909. 

Sukli  Dial,  for  appellant. 
Ganpat  Rai,  for  respondents. 

(1)  12  P.  R.  1900.  (2)  (1905)  L.  R.  App.    Cases  369  (372)  (P.  C). 

(3)  (1911)  21  Mad.  L.  J.  631. 
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The  order  of  the  Court  was  delivered  by — 
6th  Dec.  1911.  Shah  Din,  J. — The  question  of  law  referred   to  the   Division 

Bench  by  the  learned  Judge  in  chambers  is  stated  with 
sufficient  clearness  in  the  order  of  reference  which  runs  as 
follows  : — 

"  This  is  an  appeal  from  an  order  under  rule  23  of 
"  order  XLI  of  the  Code  of  Civil  Procedure  remanding  a  case 
"  to  the  Lower  Court.  In  such  a  case  an  appeal  only  lies  if 
"  one  would  be  from  the  decree  of  the  Appellate  Court,  see 
"  order  XLIII,  rule  1  (n)  ". 

"  As  the  present  suit  is  an  unclassed  one,  valued  at  Rs.  500, 
"  no  second  appeal  would  lie  and  therefore  prima  facie  no  appeal 
"  lies  from  the  order  of  remand." 

"  It  is,  however,  contended  by  Mr.  Sukh  Dial  that  as  the 
"  suit  was  instituted  before  the  present  Code  of  Civil  Procedure 
"  came  into  force,  the  course  of  appeal  is  regulated  by  the 
"  former  Code,  which  allowed  an  appeal  from  such  an  order 
''  in  all  cases.  He  relies  upon  the  Full  Bench  ruling  in  P.  R. 
"  12  of  1900." 

"  Exactly  the  same  point  was  argued  before  Williams,  J. 
"  in  Nand  Lai  v.  Sohan  Mai,  case  N'o.  452  of  1909, 
"  decided  on  8th  March  ]  910,  in  which  it  was  held,  having 
"  reference  to  section  154  of  the  present  Code,  that  no  appeal 
"  lay,  as  the  i*ight  of  appeal  had  not  accrued  at  the  time  when 
"  the  Code  came  into  force.  I  am  inclined,  as  at  present 
"  advised,  to  agree  with  this  decision,  but  as  the  question  is  an 
"  important  one  and  will  affect  a  great  many  cases,  I  refer  it 
"  to  a  Division  Bench.  The  question  referred  is,  whether  iu  a 
"  case  instituted,  but  not  decided,  before  the  present  Code  of 
"  Civil  Procedure  came  into  force,  the  x'ight  of  appeal  is 
"  governed  in  all  cases  by  the  provisions  of  the  former  Code, 
"  being  saved  by  section  6  of  the  General  Clauses  Act ;  or 
"  whethei",  having  regard  to  section  154  of  the  present  Code, 
"  section  6  of  the  Ceneral  Clauses  Act  does  not  apply  and 
"  the  right  of  appeal  is  governed  by  the  Code." 

The  suit  out  of  which  the  present  appeal  has  ai-isen  was 
brought  on  the  19th  December  1907,  by  the  plaintiff  for  pre- 
emption in  respect  of  the  house  in  dispute,  on  the  ground  that 
the  transfer  of  it  by  way  of  mortgage  by  defendant  No.  2  to 
defendant  No.  1  by  the  registered  deed,  dated  the  21st  December 
1906,  was  a  colourable  ti-ansaction,  the  real  intention  of  the 
parties  being  to  effect  a  sale  of  the  house  in  tlie  guise  of  a 
mortgage.     The   parties   joined    issue   on  the  question  whether 
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tbe  transaction  was  one  of  mortgage  or  of  sale,  and  the  Munsif 
decided  on  the  20th  December  1908  that  the  tiansaction  was 
what  it  jDurpoited  to  be,  namely,  a  moi^tgage  and  on  that 
ground  he  dismissed  the  plaintiff's  suit. 

On  appeal  the  learned  Divisional  Judge  held,  differing  from 
the  Munsif,    that  the  transfer  in  dispute  was  really   a  sale   and 
not   a   mortgage,    and  reversing   the   decree  of  the  Munsif,   he 
remanded    the     case   to    his  Court  by  oider   dated    22nd  April 
1909,  for  decision  on  the  merits. 

From  the  Divisional  Judge's  order  of  remand  dated  the  22nd 
April  1909,  the  present  appeal  has  been  preferi'ed  to  this  Court, 
and  it  is  conceded  that  an  appeal  would  only  lie  from  the  order 
in  question,  if  it  were  regulated  by  the  provisions  of  the  old  Code 
of  Civil  Procedure  and  not  by  order  XLIII,  rule  (1)  (u)  of  the 
new  Code.  In  support  of  his  contention  that  the  new  Code  does 
not  govex'n  the  present  appeal,  Mr.  Sukh  Dial  has  cited,  in 
addition  to  section  6  of  the  General  Clauses  Act,  X  of  1897, 
and  No.  12  P.  B.  1900  {F.  B.)  {Narsing  Das  v.  Dholau  Das)  (1), 
on  which  he  relied  before  the  learned  Judge  in  chambers,  a 
recent  decision  of  the  Madras  High  Court,  Kalinga  Hehhra  v, 
Narasimha  Hehbra  (2) .  In  that  case  it  was  held  that  where  a 
person  had  filed  an  appeal  under  the  old  Civil  Procedure  Code 
of  1882  which  gave  him  a  right  of  second  appeal  if  the  decision 
Avent  against  him,  the  passing  of  the  new  Code  of  1908  which 
did  not  give  a  right  of  second  appeal  in  a  similar  case  did  not 
take  away  the  appellant's  right  of  second  appeal.  With  reference 
to  the  contention  that  section  154  of  the  new  Code  had  by 
necessary  intendment  deprived  the  appellant  of  the  right  of 
second  appeal  which  had  not  accrued  to  him  at  the  commence- 
ment of  that  Code,  the  learned  Judges  observed  that  the 
words  "  present  right  of  appeal  "  as  used  in  the  said  section  did 
not  mean  anything  more  than  that  no  right  of  appeal  which  has 
become  vested  in  a  litigant  shall  be  affected  by  the  present 
Code. 

We  have  given  our  veiy  best  consideration  to  the  arguments 
of  Mr.  Sukh  Dial  and  to  the  reasoning  on  Avhich  the  decision  of 
the  Madras  High  Court  is  based,  but  with  all  due  respect  to  the 
learned  Judges  of  that  Court,  we  think  that  they  have  not 
placed  a  i-iglit  construction  on  section  154  of  the  new  Code,  and 
we  are  not,  therefore,  prepared  to  follow  their  ruling.  The 
general  piinciple  which  regulates  the  question  wliether  a  I'epeal* 
ing  statute  deprives  a  litigant  of  a  3'iglit  of  appeal  which 
he    enjoyed   under   the  statute    which   has    been   repealed   is 

(1)  12  P.  B.  1900  (F.  ZJ.).  (2)  (1911)  21  Mad.  L.  J.  631. 
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authoritatively  stated  in  tlie  Full  Bencli  decision   of  this  Court, 
No.    12   P.    i?.    1900   (Nursing  Das  v.  Dholan  Das),  and  in  the 
decision  of  Theix'  Lordships  of  the  Privy  Council  in  The  Colonial 
Sifgar   Hefining    Company  v.   Irving  (1),   which   is  cited  in  the 
Madras    case    above   referred   to.      It  may    he   taken   as   now 
settled   that   the    right  of  appeal   in  a   pending  action  is  not  a 
matter  of  procedure,  and  that -the  repeal   of   the   statute,   which 
■vvas    in   force   at  the   time    when   the  action  Avas  instituted  and 
which  regulated  the  course  of  apjoeal,  does  not   affect  the   right 
of   appeal   acquired  or   enjoyed  under   that  statute    unless  the  d- 
repealing   statute    expressly   or    by   necessary  implication  takes    " 
away   that   right   of  appeal.     This   is  the  principle  underlying- 
section   6    of  the    General   Clauses   Act,    as  interpreted  by  the 
highest  judicial  avithority  in  this    country,   the   relevant  words 
of  which   are   as  follows  : — "  Where     ,     ,     .     any    Act  of   the 
"  Governor- Genei'al  in   Council         .      ,      ,      made      after     the 
"  commencement  of  this  Act,  repeals  any  enactment  hitherto  made 
"  .     .     .     then,   unless  a  dilierent  intention   apjDeai'S,   the  repeal 
shall  not     .     .     . 

(c)  "  affect  any  right,  privilege  ....  acquired, 
"  accrued     .     .     .     under  any  enactment  so  repealed  j  or 

(e)   "  affect  any    investigation,  legal   proceeding  or  remedy 
in   respect  of   any   such   right,   privilege         .... 
"  as  aforesaid." 

In  the  above  section  the  words  "  unless  a  different  intention 
"  appears  "  are  of  special  imj)ortance  ;  and  with  reference  to 
those  words,  the  question  for  decision  in  the  present  case  is 
whether  the  intention  of  the  legislature  as  expressed  in  section 
154,  read  with  order  XLIII,  rule  1  {ti),  of  the  new  Civil 
Procedvire  Code,  was  not  to  take  away  the  right  of  appeal  which 
the  present  appellant  had  under  the  provisions  of  section  562  of 
the  old  Code,  which  Avas  in  foice  when  the  suit  was  instituted, 
but  which  had  not  actually,  accrued  to  him  at  the  time  Avhen 
the  new  Code  came  into  operation,  inasmuch  as  the  order  of 
remand  Avith  reference  to  Avhich  the  right  of  appeal  is  claimed 
was  not  passed  until  after  the  1st  January  1909.  In  our 
opinion,  the  words  "  any  present  right  of  appeal  "  in  section 
154  of  the  neAv  Code  mean  aright  of  appeal  z«  esse  and  not 
in  posse, — a  right  of  appeal  Avhich  had  actually  come  into 
existence  and  Avas  capable  of  being  exercised  by  the  aggrieved 
party  at  the  commencement  of  the  new  Code  by   reason   of  the 


(1)  (1905)  L.  li.  Ai>p.  Ca^cs  369  (373) 
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decree  or  order  appealed  from  having  beau  passed  before  the 
1st  of  January  1909.  We  ventui-e  to  think  that  the  learned 
Judges  of  the  Madras  High  Court  have  not  kept  in  view  the 
full  significance  of  the  Avord  "  present  "  in  the  phrase  "  any 
"  present  right  of  appeal  "  contained  in  the  said  section,  as  we 
are  ourselves  unable  to  understand  how  it  could  be  said,  with- 
out the  language  oi  the  section  being  unduly  strained,  that  the 
appellant  before  the  Madras  High  Court  or  the  ajipellant  before 
us  could  reasonably  claim  that  a  present  right  of  appeal  had 
accrued  to  him  at  the  commencement  of  the  new  Code  in 
respect  of  an  order  which  was  not  passed  by  the  lower  Appellate 
Court  until  long  after  that  Code  had  come  into  force.  Upon 
the  view  of  the  Madras  High  Court,  the  word  "  present  "  in 
section  154  is  redundant,  for  it  is  not  disputed  by  Mr,  Sukh 
Dial,  that  if  that  word  were  eliminated  from  the  section, 
the  decision  of  the  Madi"as  High  Court  would  have  been 
exactly  the  same  as  it  is  now,  and  it  seems  to  us  that  the 
learned  Judges  would  then  have  expressed  themselves  with 
greater  cei-tainty  as  to  the  corectness  of  their  opinion. 
They  say  in  their  judgment  "  we  confess  the  matter  is  by  no 
*'  means  fi'ee  from  doubt ;"  and  we  are  inclined  to  think  that 
their  doubt  was  due  to  the  fact  that  the  word  "  present  "  in 
the  section  in  question  rather  indicated  the  intention  of  the 
legislature  only  to  save  a  right  of  appeal  which  could  be 
exercised  in  presenti  at  the  commencement  of  the^Code  of  1908  ; 
and  this  could  only  be  the  case  if  the  order  appealed  from  was 
passed  before  January  1909.  We  would  make  our  meaning- 
clear  by  a  simple  illustration.  Suppose  in  the  present  case 
the  order  of  remand  had  been  passed  by  the  Divisional  Judge, 
not  on  the  22nd  April  1909,  bat  on,  say,  the  15th  December 
1908  ;  in  other  words,  on  some  date  before  the  new  Code  came 
into  foice.  In  that  case,  as  soon  as  the  Divisional  Judge  had 
passed  his  order  of  remand  under  section  562  of  the  old  Civil 
Procedure  Code,  di  present  right  to  appeal  from  that  order  under 
section  588  (28)  of  the  same  Code  would  have  accrued  to  the 
defendant  at  the  commencement  of  the  new  Code,  and  under 
section  15-1  of  that  Code  the  said  right  of  appeal  would  have 
remained  unaffected  by  the  provisions  of  order  XLIII,  rule  1  (zt). 
In  other  words,  notwithstanding  the  provisions  of  the  new 
Code,  restricting  the  right  of  appeal  fi'om  an  order  of  remand, 
the  defendant  would  have  enjoyed  an  unqualified  right  to 
appeal  from  that  order  at  any  time  Avithin  the  presciibed  period 
of  limitation.  As  soon,  however,  as  the  new  Code  came  into 
furce,  the  provisions  of  order  XLI,  rule  23,  and  of  ordei  XLIII, 
rule   1  («);   became  applicable  to  all  ordera  of  i-emazid  passed 
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after  the  comraeiicenient  of  that  Code  ;  and  no  present  right  of 
appeal  under  the  old  Code  could  be  said  to  have  accrued  to 
the  aggrieved  party  at  its  commencement  in  respect  of  the 
order  so  passed.  We  fully  agree  in  the  construction  which 
Mr.  Justice  Williams  has  placed  on  section  154  of  the  new 
('ode*  in  Nand  Lai  and  others  v.  SoJian  Mall  (Civil  Appeal  No.  452 
of  1909),  and  we  hold  that  the  right  of  appeal  in  respect  of  the 
order  of  remand  passed  by  the  Divisional  Judge  on  the  22nd 
of  April  1909  is  governed  by  the  new  Code  of  Civil  Procedure 
and  not  by  the  old  Code. 

There  is  yet  another  reason  why  an  appeal  does  not  lie 
from  the  order  in  question.  That  order  was  passed,  as  it 
could  only  be  passed,  iinder  rule  23  of  order  XLI  of  the  new 
Code,  and  not  under  section  562  of  the  old  Code,  which  was 
no  lono-er  in  existence  at  the  time  when  the  remand  was  made. 
If  then  the  case  was  not  remanded,  as  it  obviously  could  not 
be  remanded,  uixder  section  562  aforesaid,  no  appeal  could  be 
preferred  under  section  588  (28)  of  the  old  Code.  Both 
section  562  and  section  5b8  (28)  of  the  Code  of  1882  have 
been  swept  away  by  the  new  Code,  with  the  result  that  where 
after  the  commencement  of  the  latter  Code  a  case  has  to  be 
remanded  by  an  Appellate  Court  after  reversal  of  the  decree 
of  the  original  Court  which  has  disposed  of  the  suit  upon  a 
preliminary  point,  the  remand  must  be  made  under  order  XLI, 
rule  23,  of  the  present  Code,  and  an  appeal  from  the  order 
of  remand  so  made  can  only  be  preferred  under  Order  XLIII, 
rule  1  {iC)-,  which  allows  an  appeal  only  in  cases  where  an 
appeal  would  lie  from  the  deciee  of  the  Appellate  Coui't.  The 
appeal  before  us  is  an  appeal  from  an  oider  passed  under 
rule  23  of  order  XLI  of  the  new  Code  and  must  be  treated  as 
having  been  preferred  under  the  above-mentioned  order  and 
rule,  and  it  is  somewhat  difficult  to  see  how  it  can  be  treated  as 
an  appeal  under  section  588  (28)  of  the  old  Civil  Procedui'e 
Code,  which  only  allowed  an  appeal  fiom  an  order  under 
section  562  of  that  Code  ;  under  which  the  order  of  remand 
wliicli  is  now  impugned  was  never  passed. 

For  the  above  reasons,  our  answer  to  the  question  I'eferred 
to  us  by  the  learned  Judge  in  chambers  is  that  the  right  of 
appeal  in  respect  of  the  Divisional  Judge's  order  of  remand  iu 
this  case  is  governed  by  the  new  Code,  and  we  hold  that  no 
appeal  lies  from  that  order  to  this  Court.  The  case  will  now 
be  remitted  to  the  Judge  iu  chambers  for  disposal. 
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No.  2. 

Before  Bon.  Sir  Arthur  Beicl,  Kt.,  Chief  Judge,  Eon.  Mr. 
Justice  Robertson,  Hon.  Mr.  Justice  Kensington,  Hon. 
Mr.  Justice  Rattigan,  Bon.  Mr.  Justice  Chevis  and  Hon. 
Mr.  Justice  Beadon. 

DUNI  CHAXD— (Dependant)— APPELLANT 

Versus 

MUSSAMMAT  PADISIA  AI^D  OTHERS— (Plaintiffs)— 

RESPONDEXTS. 

Civil  Appeal  No.  QIQ  of  1911. 

Punjab  Tenancy  Act,  XVI  of  1887,  section  59  (Ij  (a)— Succession  to  right 
of  occupancy — m  lie  lineal  descendants — son  formally  adopted  under  Hindu 
La  u\ 

Held,  that  a  son,  formally  adopted  imder  Hindu  Law,  ig  a  male  lineal 
descendant  of  his  adoptive  father  -ftithin  the  meaning  of  section  59  (1)  ((/) 
of  the  Punjab  Tenancy  Act. 

34  P.  K.  1883  {F.  B.)  (Dad  v.  Bagh  Singh)  {!)  followed. 

Lula  V.  Nahar  Singh  (2),  88  P.  R.  1912  {Maharaja  of  Faridkot  v.  Bansi 
Lai}  (3j,  1  P.  R.  {Rer.)  1871  [Chuni  Lai  v.Imdad  AH)  (1),  69  P.  R.  1879  (Gahya 
v.Jasicant  Singh)  (5j,  40  P.  R.  1891  {Wir  Bhan  v.  Suba)  (6j,  43  P.  R.  1895 
(F.  B.)  (Fateh  Muhammad  v.  Mussammat  Jiican)  (7),  22  P.  R.  1896  {F.  B.) 
{Punjab  Singh  \.  Sant  Ram)  (8),  and  2  P.  R.  (Rev.)  1907  (Sher  Siiigh  v. 
Say  a  Ram  Dax)  (9),  referred  to. 

Further  appeal  from  the  order  of  H.  Scott-Smith,  Esquire, 
Divisional  Judge,  Ferozepore  Division,  dated  tlie  1st 
December  1909. 

Shadi  Lai,  for  appellant, 

Fateh  Singh  respoudtiut,  in  person. 

The  order  of  the  Division  Bench  (Johnstone  and  Chevis,  JJ.) 
referring  the  case  to  a  Fall  Bench  was  delivered  by — 

Johnstone,  J.— The  sole  question  for  us  in  this  fiu^ther  9th  Fehj.  1912. 
appeal  is  whether,  under  section  59  (1)  (a),  Punjab  Tenancy 
Act,  1887,  a  formally  adopted  Hindu  succeeds  to  his  adoptive 
father's  occupancy  rights.  If  this  question  is  decided  in  the 
negative,  as  both  the  Courts  below  have  decided  it,  the  appeal 
must  be  simply  dismissed  ;  but  if  the  opposite  conclusion  is 
arrived  at ;  the  case  will  perforce  go  back  for  decision  of 
various  questions  of  fact  and  inference  fi^om  facts,  such  as  whe- 
ther the  adoption  ever  took  place  and   whether  it  amounted   to 


(1)  34  P.  R.  1883  (F.  B.).  (5)  69  P.  R.  1879.       ■ 

(2)  (1912)  16  Ijidian  Cases  181.  (6)  40  P  i?  1894 

(3j  88  P.  R.  1912.  (7)  43  P.  R.  1895  (F.  B.) 

(4)  1  P.  R.  {Rev.)  1874.  (8)  22  P,  R.  1896  (F.  B.). 

(9)  2  P.  R.  {Rev.)  im,  ^        ' 
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a  fox^mal  adoption  as  understood  in  Hindu  Law,  and  so  forth. 
We  have  heard  ai'guments,  and  after  much  consideration  we 
think  that  the  matter  reqiiires  authoritative  handling  by  a  Full 
Bench  of  this  Court.  Two  courses  were  open  to  us.  We  might 
have  remanded  at  once  for  decision  of  the  further  questions 
indicated  above,  seeing  that,  if  it  should  be  finally  found  either 
that  no  adoption  ever  took  place  or  that  the  adoption  that  did 
take  place  was  a  customary  and  not  a  formal  one,  it  would  be 
unnecessary  to  decide  what  the  effect  of  a  formal  adoption 
would  be.  But  we  have  determined  to  have  the  question  stated  at 
the  beginning  of  this  judgment  decided  first,  because,  if  it  is 
decided,  as  we  are  inclined  to  think  it  should  be,  against  the 
claims  of  the  adopted  son,  the  parties  and  the  Courts  will  be 
saved  the  trouble  and  expense  of  the  decision  of  the  said  further 
questions.  With  this  i^reamble,  we  proceed  to  explain  our 
view  of  the  matter. 

The  authorities  we  have  consulted  at  the  instance  of  the 
parties  are  these  :— ■ 

1  P.  B.  (Eev.)  1874    {Chitni    Lai  v.    Imdad'] 
AU)     (1),  69  P.  P.   1879  (Gahija    v.    Jaswant  I  Under  Act  28 
^ingh)  (2),  34  P.  B.  1883     (P.P.)  (Dad  v.  BagJi  j      of  1868, 
Singh)   (3).  J 

40  P.  P.    1894  (mv  P7^fm    v.    Suha)    (4),-^ 
43  P.  B.    1895    (P.    P.)  (Fateh  Muhammad   v.  L,    , 
Mussammat  Jiwan)  (5),  22   P.  P.  1896    {F.  B).  Y  XVIofl887 
(Puvjah  Singh  v.  Sant  Bam)  (6),  2  P.  P.  (Bev.)   ! 
1907  (Sher  Singh  v.  Saya  Bam  Das)  (7).  J 

and  besides  these  authorities,  it  is  necessary  to  consider  careful- 
ly section  5  (3)  and  section  59,  Punjab  Tenancy  Act,  XVI  of 
1887,  section  30  and  section  36,  Tenancy  Act,  1868,  section  2  (19), 
Genei-al  Clauses  Act,  I  of  1868,  and  section  3  (18)  and  (53), 
General  Clauses  Act,  1897.  [The  Punjab  General  Clauses  Act, 
1898,  affords  no  assistance,  for  it  applies  only  to  Acts  of  the 
Local  Legislatm^e  and  Act  XVI  of  1887  is,  of  course,  an  Impeinal 
Act.]  We  will  treat  the  case  first  as  res  integra  and  explain 
what  our  views  are,  apart  from  authority. 

Section  59,  Act  XVI  of  1887,  provides  a  special  law  of 
succession  to  occupancy  rights.  It  says  that  when  a  tenant 
having  a  right  of  occupancy  dies,  the  right  shall  devolve— 

"  (a)  on  his  male  lineal  descendants,  if  any,  in  the  male 
"  line  of  descent,"  and  then  it  goes  on  to  provide  for  the   succes- 

(1)  1  P.  R.  (Rev.)  1874.  (4)  40  P.  R.  1894. 

(2)  G9  P.  R.  1879.  (5)  43  P.  R.  1895  (F.  B.). 

(3)  34  P.  R.  1883  (F.  B.).  (6)  22  P.  R.  189G  (P.  B.}. 

(7)  2  P.  B.  {Rev.)  1907. 
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sion,  in  the  absence  of  suoli  descendants,  of  the  widow  and  the 
oollaterals  of  the  deceased.  This  is  sub-section  (1).  Sub-sectiou 
(2)  runs  :  — 

"As  among  descendants   and  collaterals    relative  claiming; 
"  under  sub-section  (1),  the  right*shall,  subject  to  the  provisions 
"  of  that  sub-section   devolve   as   if  it   were   land    left  by   the 
"  deceased   in  the    village,   in   which    the  land   subject    to  the 
"  right  is  situate." 

So  fai',  then,  we   have  this  that  male  lineal   descendants  in 
the  male  line  of  descent  succeed,  and  if  such   do   not   exist,   then 
the  widow   comes  in,  and  if  there  is   none,  the  collaterals  ;  and 
that  descendants  or  collaterals,  as  the  case  maybe,   take  accord- 
ing to  their  ordinary  law  or  custom   applicable  to    succession  to 
proprietary  land.     It  seems  to  us  clear  that   the     second   sub- 
section cannot  rightly  be  held  in  any  way  to   widen  the    scope  of 
the  terms  "  male  lineal  descendants  "  in  sub-section  1  (a),  it  is 
only  "  among  "   the  descendants,  designated  in  that  clause,  that 
a  rule  is  provided  to  settle  disputes   between  them  inter  se.     It 
follows  that  we  have  notliing  to  go  upon   but    "  male  lineal  des- 
cendants in  the  male   line  of  descent,"   nnd  tliis   phrase,  in  its 
dictionary  meaning    and  in  the    meaning    which    we  venture  to 
think  the  ordinary  educated  English  scholar  would   attach  to  it, 
is  clear  enough  and  does  not   include   an  "  adopted  "  son.     And 
we  would  deprecate  any  departure  from  the  plain  meaning  of  the 
term.     Occupancy  rights  are  an  invasion  of  the  bundle  of  I'ights 
called  proprietary.     Primd  facie  the  owner    of  property   has   in 
himself  all  the  rights    possible  in  that   property.     G-overnment 
in  its  tenderness  for  certain  classes   of  cultivators,  has     declared 
that  they   possess  a   certain   portion   of  that  totality  of   rights, 
and  has   attempted  to  define    that  portion   both  as   regards  the 
actual    cultivators   and   as   regards   succession    to   them.     We 
think  that  the  landlords  are  entitled  to  insist  that  Goveimment's 
definitions   shall  be   construed    strictly    and    that    the    portion 
aforesaid  shall  not  be  taken  to  include  more  than  what  the   law, 
with  absolute  clearness,  purports  to    declare  or  confer.     But  on 
the  strength   of   reference  thereto   in   cartain  rulings,    we  have 
been  asked   to  consider   the  effect  of   certain   provisions    of  the 
General   Claiises  Acts,  I  of  186S  and  X  of  1897.     In  the    earlier 
Act,  which  was,  however,  wholly  repealed  by   the  later  one    and 
so  cannot  be   used  directly  as    providing  definitions   for    words 
and  phrases  in  Act  XVI  of  1337,  we  find  at   section  2  (19),    the 
following  :— 

"  And  in  the  case  of  any  one  whose  personal  law  permits 
"  adoption,  'son'  shall  inclu  le  an  adopted  son  and  'father"  an 
"  adoptive  father"; 
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While  in  Act  X  of  1897  we  have  the  following  sub-sections 
tinder  section  3: — 

"  (18)  '  father,'  in  the  case  of  any  one  whose  personal  law 
"  permits  adoption,  shall  include  an  adoptive  father— 

"  (53)  '  son,'  in  the  case  of  any  one  whose  personal  law 
"  permits  adoption,  shall  include  an  adopted  son." 

The  contention  is  that,  inasmuch  as  the  phrase  "male 
lineal  descendants"  in  section  59  (1)  (a),  Piinjab  Tenancy  Act, 
includes  and  connotes  sons,  grandsons  and  so  on,  therefore  the 
sub-sections  just  quoted  affect  the  meaning  of  the  said  phrase. 
In  our  opinion  this  is  a  dangerous  method  of  dealing  with  a 
General  Clauses  Act.  Such  Acts  should  be  interpreted  with 
precision  and  strictness.  There  is  in  our  view  no  ground  what- 
ever in  the  Act  of  1897  itself  for  the  idea  that  a  definition  in  it 
of  a  definite  word  such  as  "  son"  is  to  be  extended  so  as  to  cover 
or  affect  other  words  which  are  only  to  some  extent  synony- 
mous with  that  word.  If  in  the  English  language  there  were 
two  words  for  "  son "  exactly  synonymous,  then  jierhaps  it 
might  be  urged  with  some  show  of  reason — though  we  by  no 
means  concede  that  the  contention  would  or  should  prevail — 
that  sub-section  (53)  above  would  apply  wherever  in  an  Act 
either  of  the  two  synonyms  occurred  but  "  male  lineal  descen- 
dants "  is  not  a  synonym  for  "  son.  "  And  we  are  confirmed  in 
our  ^-iew  of  the  proper  way  of  using  this  General  Clauses  Act 
by  the  circumstance  that,  where  the  Legislature  did  intend 
that  a  definition  should  cover  something  more  than  the  actual 
word  dealt  with,  it  has  been  very  careful  to  indicate  its  inten- 
tion— e.  ^.,  at  section  3  (1)  "abet,"  section  3  (52)  "sign," 
section  3  (55)  "  sweai*."  In  short,  it  seems  clear  to  us  that 
defendant-appellant  can  obtain  no  assistance  from  the  General 
Clauses  Acts.  We  will  now  turn  to  the  old  Tenancy  Act  of 
1868  and  see  whether  and  to  what  extent  the  law  of  succession 
to  occupancy  rights  has  been  altered  by  the  Act  of  1887,  For 
our  purpose  the  only  important  sections  are  3  and  36  of  the 
earlier  Act.     In  section  3  we  find  this  : — 

"  In  this  Act,    unless  there  be  something  repugnant   in  the 

"  subject  or  context 'grandfather'  includes  the 

"  father  of  an  adoptive  father,  '  uncle  '  the  brother  of  an  adop- 
"  tive  father,  and  'grand-uncle'  the  adoptive  father  of  an 
"  uncle,"  and  section 36  runs  thus: — 

"  When  a  tenant  having  a  right  of  occupancy  in  any  land 
"  dies,  his  right  shall  devolve  on  his  male  lineal  descendants 
"  (if  any)  and  failing  such  descendants,  the  right  shall  go  to  his 
"  male  collatei'al  relatives  :  provided  that  the  common  ancestor 
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"  of  the  deceased  and  his  said  relatives  shall  have  occupied  such 
"  land. 

"  As  among  descendants  and  collateral  relatives  claiming 
"  under  this  section,  such  right  shall  devolve  and  go  as  if  it 
"  were  land  left  by  the  deceased  in  the  village  in  which  such 
"  land  is  situate." 

It  is  clear,  then,  that  on  the  sui'face  the  only  substantial 
change  in  the  law  has  been  the  recognition  in  the  later  Act  o  f 
the  right  of  the  widow  of  a  sonless  occupancy  tenant  to  succeed 
to  her  husband,  subject  to  certain  restrictions  that  need  not  be 
specified  here,  but  which  may  be  seen  in  sectiou  59  (]  )  (b)  and 
section  59  (3)  of  the  Act.  The  words  ''male  lineal  descendants  " 
occui'  in  both  Acts,  and,  if  we  carefully  study  both  the  Acts, 
and  search  for  clues  as  to  their  meaning,  we  find  that  in  the 
later  Act  much  more  than  in  the  earlier  is  the  idea  negatived 
that  the  words  include  adopted  son.  In  the  earlier,  as  we  have 
seen  in  section  3,  which  governs  the  whole  Act,  and  is,  in  fact, 
a  sort  of  "  General  Clauses  "  section  for  the  Act,  we  have  a  sort 
of  recognition  that  into  certain  words  denoting  natural  relation- 
ships the  adoption  ideas  of  Hindu  Law  should  be  read.  But 
t;ie  Act  of  1887  has  no  definition  or  explanation  of  a  general 
kind  corresponding  to  the  part  of  section  3  of  Act  XXVIIl  of 
1868  we  have  quoted  above,  and  on  the  other  hand  it  has  a  new 
sub-section  in  section  5,  not  to  be  found  in  section  5  of  the 
older  Act,  which  seems  to  us  somewhat  sig-niticant.  That 
section  simply  defines  a  certain  class  of  occupancy  tenant  and 
has  nothing  to  do  with  succession  to  occupancy  rights  ;  and  it 
is  here  alone  in  the  Act  of  1887  that  we  find  any  allusion  to  or 
recognition  of  the  Hindu  Law  of  adoption.  The  new  sub-section 
(3)  runs  thus  : — 

"  The  words  in  that  clause*   denoting   natiu-al   relationship 

"  denote  also   relationship  by   adoption^ 

^^^*(Clause  (a),  sub-section     ,,  ^^^^^^^^g   therein   the  customary  ap- 

"  pointment  of  an  heir,  and  relationship 
"  by  the  usage  of  a  religious  community." 

To  us  it  seems  fairly  clear  that  these  facts  go  to  show  that 
the  Legislatui-e  intended  to  recognise  adoption  only  with  refer- 
ence to  what  had  passed  or  in  other  words  to  concede  that 
adoptive  relationship  should  be  put  on  a  par  with  natui'al 
relationship  only  in  connection  with  the  original   establishment 

under  the  Act  of  an  occupancy  tenancy.* 
*N.  B.  the  -words  "  atthe     -.tt     i  ■  ^i  •         x      j 

"commencement     of    this     We   have,   we    conceive,  nothing   to    do 

"  Act "  in  sub-section  (1)     -^vith   the    views    held     by    individual 
(tt). 

members  of  the   Council   Avhich   passed 

the  Act,   with  expressions  of  inteutiou  or  wish  to  be  found 
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in  tlie  record  of  tlieir  debates,  but  must  coufiue  ourselves  to 
a  stiict  interpretation,  according  to  tlie  iiiles  of  interpretation 
of  statutes,  of  the  provisions  of  law  actually  in  force. 

Were  the  matter  res  integra,  we  would  adopt  the  above 
process  of  I'easoning  and  would  dismiss  defendant's  appeal,  but 
Ave  are  precluded  from  this  course  by  reason  of  some  of  the 
rulings  noted  at  the  beginning  of  this  judgment,  Those  cases 
comprise  all  that  we  need  look  at,  and  we  now  proceed  to  dis- 
cuss them  in  chronological  order. 

The  first  three  are  under  Act  XXVIII  of  18G8.  1  P.  B.  (Eev.) 
1874  {Ghiuu  Lai  V.  Iindad  Ali)  (I)  contains  the  dictum  that  an 
adopted  son  does  come  within  the  phrase  "male  lineal  descen- 
dants "  used  in  section  36,  and  the  opinion  is  based  upon  the 
second  para,  of  the  section  which  in  our  view  cannot  be  used 
to  extend  the  meaning  of  that  phrase,  and  upon  the  definitions 
of  "grandfather"  etc.,  in  section  3.  As  regards  the  latter  point  we 
reiterate  our  already  expressed  opinion  that  definitions  of  words 
in  an  Act  should  never  be  stretched  so  far  as  to  cover  other 
Words,  the  phrase  "  male  lineal  descendants  "  is  not  identical 
with  "  grandfather,"  "  uncle,"  "  grand-uncle,"  "  father  "  or 
"  son." 

60  P.  11.  1879  {Gahya  v.  Jaswant  Simjh)  (2)  merely  finds 
that  the  adoption  in  that  case  was  valid  and  that  "  the 
*'  adoj)ted  son  under  such  cii'cumstances  succeeds  to  his  adoptive 
"  father's  I'ights."  Tliis  rather  begs  the  question,  and  indeed  the 
Hght  of  a  validly  adopted  son  to  succeed  to  occupancy  n'ght 
was  vii'tually  taken  for  granted. 

The  next  case,  34  P.  P.  1883  (P.P.)  {Dadr.  Bayh  Singh)  (3) 
is  the  one  which  leads  to  the  present  reference.  It  dealt  with 
two  caseSj  both  of  heirs,  appointed  under  Punjab  custom,  and 
all  that  the  Bench  really  had  to  decide  Avas  Avhether  such  an 
heir  came  Avithin  the  foui-  corners  of  the  term  "  male  lineal 
descendants  "  as  used  in  section  36  of  the  Act.  The  learned 
Bench  having  decided  this  in  the  negative,  also  ruled  that  a 
formally  adopted  son  did  come  Avithin  the  term.  We  are,  there- 
fore, we  venture  to  think,  not  altogether  unjustified  in  holding 
that  this  diduiic  was  merely  obilcr  ;  but  considering  the  import- 
ance  of    the     question     and     the     high   authority     of    the   4 

Judges*   Avho  sat   on   that   Bench,    Ave 

*Plowdeii,  Smyth,  Eltrinie  x    i     i       -xi     -i    •        •    j  ^  ^ 

und  Baikley  J  J.  must   deal  Avith    their     3udgments    and 

explain   why   Ave,     Avith   all     deference, 

are  inclined  to  doubt  the   soundness  of  the   didum.     AVe  must 

'  (1)  1 1\  li.  (AVn)  187-1.  C2)  O'J  P.  li.  ISrU. 
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also  point  out  that,  even  if  the  dictum  was  sound  as  based  on 
Act  XXVIII  of  1868,  it  byno  means  foUowstliat  a  similar  dictum 
based  on  Act  XVI  of  1887  Avould  be  so.  We  bave  already 
pointed  out,  and  need  not  do  so  at  length  again,  that  in  our 
oiDiuion  the  reading  of  the  definitions  of  "son"  and  "  father " 
into  the  expression  '^  male  lineal  descendants  "  is  less  justiiiable 
under  the  new  than  under  the  old  Act. 

One  of  the  two  cases  came  first  before  a  Division  Bench 
consisting  of  Brandi^eth  and  Elsmie,  JJ.  These  learned 
Judges,  while  being  inclined  to  look  upon  a  formally  adopted  son 
as  a  male  lineal  descendant,  had  grave  doubts  regarding  an 
"  appointed  heir.''  They  pointed  out  the  injustice  to  the 
landlord  involved  in  the  pronouncement  of  187.9,  that  ruling 
vii'tually  rendeiiug  any  lapse  of  occupancy  rights  by  failure 
of  heirs  impossible.  The  second  case  was  referred  to  the 
r.  B.  by  Plowden  and  Elsmie,  JJ.,  and  the  question  for  decision 
in  each  was  thus  stated  : — 

In  the  first  case  :— 

Whether  a  tenant  with  right  of  occupancy  who  has  uo 
power  of  alienation  without  the  consent  of  the  owner  of  the  land, 
can  by  a  customary  or  quasi  adoption  or  appointment  of  an  heir, 
as  distinct  from  a  complete  adoption  of  a  sou,  valid  by  the 
personal  law  of  the  adoptor,  secure  the  succession  of  the  person 
so  appointed  to  the  land  held  on  a  right  of  occujjancy  ':' 

And  in  the  second  case  : — 

Whether,  where  it  is  found  th;i  t  by  custom  a  Muhammadau 
agriculturist  can  make  a  valid  appointment  of  an  heir,  the 
person  so  appointed  by  a  tenant  with  a  right  of  occupancy  is  a 
male  lineal  descendant  of  such  tenant  within  the  meaning  of 
section  36  of  the  Punjab  Tenancy  Act  r 

In  referring  this  second  case  to  a  Full  Bench  nofui'ther  dis- 
cussion of  the  question  now  in  hand  was  thought  necessary,  and 
the  Full  Bench  contended  itself  with  merely  laying  it  down, 
without  discussion,  that  '"  male  lineal  descendants  "  includes 
"  the  sons  of  tlie  tenant  and  the  sons  of  such  sons,  without 
"  limit,  and  that  in  accordance  with  the  provisions  of  Act  I  of 
"  1868,  where  the  personal  law  permits  adoption,  the  word 
"  'sons'  as  above  used  includes  adopted  sons.  AV'hen  there  has 
"  merely  been  appointment  of  an  heir,  the  person  so  apjoointed 
"  is  not  a  male  lineal  descendant  within  the  meaning  of  the 
"  section."'  The  case  was  then  sent  back  to  the  Division 
Bench.  The  second  Full  Bench— p.  105 — dealt  with  a  totally 
different  question   with  which  w'e  are  not  now  concerned.     This 


ClVlL=  JUDGMENTS— No.  2.  [  Reooed, 

ratio  decidendi,     based     on    Act  I   of    1868,    we    have    already 
attempted  to  sliew  is  unsound. 

We  now  come  to  tlie  rulings  undei'  Act  XVI  of  1887.  The 
lirstis40P.  E.  1894  {Wir  Bhan  v.  Stiba)  (0,  where  Sir  M. 
Plowden,  sitting  alone,  who  wi'ote  the  F.  B.  judgment  1883, 
himself  expressed  doubts  regarding  the  question  now  before 
us.  On  the  facts  he  found  no  adoption  px'oved,  but  in  remark- 
ing on  the  legal  question  he  pointed  out  the  difference  between 
the  law  contained  in  Act  XXVIII  of  1868  and  that  enunciated  in 
.  Act  XVI  of  1887,  referred  to  the  old  General  Clauses  Act,  1868, 
and  section  5  (o)  Act  XVI  of  1887,  and  wrote,  without 
deciding  the  point,  "  it  seems  to  me  extremely  doubtful  whether 
"  comparing  the  new  Act  with  the  old  Act  and  section  59 
"  Avith  section  5  in  the  new  Act,  the  expression  lineal  male 
"  descendants  can  be  extended  under  the  new  law  so  as  to 
"  include  an  adopted  son  even  in  the  case  of  a  Hindu." 

In  the  next  case  43  P.  B.  1895  (F.  B.)  (Fateh  Muhmiwiad 
V.  Mussu'iiLDuU  Jiivau)  (2),  the  question  again  was  merely 
whether  an  appointed  heir  come  within  the  term  ''  male  lineal 
descendants."  This  was  unanimously  decided  in  the  negative. 
Roe.,  S.  J.,  also  held  that  the  F.  B.  of  1883  was  correct  and  that 
"  there  has  been  no  real  alteration  of  the  law  since  then,"  thus 
endorsing  the  view  that  a  formally  adopted  soi>  would  succeed. 
This  was  purely  obiter,  for  the  case  was  between  Muhammadans 
and  it  had  been  detinitely  found  that  the  adoption  was  a  custom- 
ary one.  The  learned  Judge,  as  we  respectfully  venture  to 
think  and  have  already  explained,  x'ightly  said  that  sab -section 
(2)  of  section  59  "  does  not  really  affect  the  case,"  and  that 
section  5  (3)  cover's  only  the  persons,  named  in  section  5  (1) 
(a).  Frizelle,  J.,  virtually  conterrted  himself  with  giving  an 
opinion  on  the  point  really  before  the  Bench ;  but  Rivaz,  J., 
after  concurring  as  to  that  point,  gave  an  opinion  (at  p.  180) 
which  we  quote  in  full,  as  it  is  exactly  in  accordance  with  our 
pi-eserrt  views : — 

"I  do  not  think  that  the  Act  of  1887  has,  iir  arry  way, 
"  inodiiied  the  old  law  in  favour  of  the  rights  of  the  so-called 
"  'adopted  son'  to  succeed,  though  I  am  not  clear  that  it  has 
"  iiot  rendered  his  position  as  an  heir  still  more  untenable. 
"  The  special  interpretation  clause  in  section  5  of  the  Act  of 
"  1887,  which  recognises  relationship  by  adoption,  including 
"  the  customary  appointment  of  an  heir,  as  on  the  same  footing 
"  as  natural  relationship,  is  not  only,  by  all  the  recognised  rules 
"  vf  construction,  inadmissible  in  interjp^-eting  section  59,  but  it 
"  siigyests  a  deliberate   intention  by    the  Lvyislature    lo  restrict   the 

(1)  40  P.  R.  imL  (2)  43  l\  B.  1895  (F.  B.). 
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*'  rule  of  succession,  without  regard  to  either  adoption  or  quasi 
"  adoption.  See  the  remarks  of  Sir  Meredyth  Plowden,  C.  J., 
"  in  No.  40  P.  R  1894  {Wir  Bhan  v.  Suha)  (1)."  (The  Italics 
"  are  ours). 

After  Rivaz,  J.,  Stogdon,  J.,  expressed  concurrence  with 
the  learned  Senior  Judge,  and  then  Chatterje,  J.,  dealt  with 
the  question.  He  began  by  quoting  long  passages  fi'om  an 
unpublished  judgment  of  his  own  (C.  A,  .308  of  1893)  ;  after 
first  saying  that  he  agreed  with  the  learned  S.  J.  that  a 
customary  adoption  gives  no  right  of  succession  under  section 
59  of  the  Act  of  1887,  and  that  the  law  "  in  this  respect "  had  not 
been  altered  by  that  Act  as  compared  with  the  Act  of  1868,  In 
the  unpublished  judgment  the  view  taken  was  that  the  F.  B> 
ruling  of  1883  was  correct  where  it  laid  down  that  a  formally 
adopted  son  is  a  "  male  lineal  descendant,"  that  the  law  has 
not  been  altered,  that  as  importance  need  be  attached  "  to  the 
"  transfer  of  the  words  in  favour  of  relationship  by  adoption 
"  from  the  general  interpretation  clause  in  Act  XXVIII  of 
"  1868  to  section  5  of  the  new  Act,"  that  the  desire  of  the  framers 
of  both  Acts  was  to  bring  the  law  '"  into  harmony  with  the 
"  custom  of  the  Province."  The  learned  Judge  then  continues 
his  remarks  on  the  case  before  him,  but  merely  discusses  the 
question  whether  a  real  Hindu  adoption  ever  takes  place  "in  the 
Punjab  and  reserves  his  final  opinion  on  it.  The  judgment  is 
therefore  in  favour  of  the  claims  of  the  formally  adopted  son, 
and  in  this  respect  is  obiter. 

The  next  ruling,  22  P.  R.  1896  (F.  B.)  (Punjab  Singh  v. 
Sant  Rani)  (2)  is  only  indirectly  in  point.  In  it  the  Bench  laid 
it  down  that  the  chela  of  a  deceased  Bairagi  faqir  could  not 
succeed  under  section  59  of  the  Tenancy  Act,  We  venture  to 
express  our  respectful  concurrence  in  the  remarks  n;ade  by 
Rivaz,  J.,  who  wrote  the  judgment  of  the  F.  B.     He  said  :  — 

"  In  our  opinion  section  59  of  the  present  Tenancy  Act 
"  must  be  strictly  construed,  .  .  .  The  words  '  male  lineal 
"  descendants  in  the  male  line  of  descent'  are  unambiguous, 
"  and  perfectly  clear  in  their  plain  literal  meaning.  Had  the 
"  Legislature  intended  to  extend  the  natural  meaning  of  the 
*'  expression  in  section  59  of  the  Act,  it  is  reasonable  to  suppose 
"  that  an  explanation  clause  would  have  been  attached  to  the 
"  section  such  as  we  find  in  claue  (3)  to  section  5  of  the  Act.* 
We  are  all  agreed  that  that  interpreta- 
Rto^don^jj^''  ^^^^^  ^^^  *^°^  clause  must  be  strictly  confined  to  the 
section  upon  ivhich  it  is  engrafted  and 
cannot  possibly  be   called  in   aid   in   construing   section  59,    and, 

(1)  40  P.  B.  1894.  (2)22PJ?.  1896. 
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further,  thai  the  omission  to  attach  any  S7ich  interpretation  clause 
to  section  59  is  significant  of  the  intention  that  the  expression  used 
in  that  section  should  hear  its  plain  grammatical  meaning.''^  [Again 
the  Italics  are  ours.] 

The  last  case,  2  P.  B.  (Eev.)  1907  (Sher  Singh  v.  Say  a  Ram 
Das)  (1)  affords  us  little  or  no  assistance  either  way.  There 
the  institution  was  occupancy  tenant,  or  at  least  the  mahaut  was 
the  holder  of  occupancy  rights  belonging  to  it.  It  was  held 
that  on  the  death  of  one  mahaut,  the  rights  passed  on  to  his 
successor  in  the  office.  A  case  like  this  is  really  outside  section 
59  and  has  no  bearing  on  the  question  we  have  to  deal  with. 

We  have  been  led  into  writing  a  very  full  refering  order 
by  the  importance  of  the  subject.  For  convenience  sake,  we 
summarise  our  views  as  fol'ows  : — 

1.  The  plain  grammatical  meaning  of  "  male  lineal 
descendants  in  the  male  line  of  descent  "  does  not  cover  even  a 
formally  adopted  son. 

2.  There  is  nothing  in  the  section  (59)  to  warrant  exten- 
sion of  that  meaning:  certainly  sub-section  (2)  does  not. 

3.  The  addition  of  sub-section  (.3)  in  section  5  and  the 
disappearance  of  section  3  (as  regards  "grandfather  "  etc.)  of  Act 
XXVIII  of  1868  tend  to  show  that  no  such  extension  of  meaning 
■was  contemplated,  or  rather  negatives  any  such  intention. 

4.  Landlords  have  the  rights  to  insist  upon  strict  construc- 
tion of  section  59  against  all  claimants. 

5.  The  General  Clauses  Acts,  1868  and  1897,  afford  no 
ground  for  extending  the  meaning  of  the  expression  aforesaid. 

6.  IP.  B.  (Bev.)  1874  (Chuni  Lai  v.  Imdad  Ali)  (2), 
conflicts  with  2  and  5  above. 

7.  &9  P.  B.  1879  (Gahya  v.  Jaswant  Singh)  (3),  begs  the 
whole  question. 

8.  34  P.  B.  (F.  P.)  1883  {Bad  v.  Bagh  Singh)  (4)  is  of 
doubtful  correctness,  even  if  the  opinion  regarding  formally 
adopted  sons  was  not  obiter,  and  it  is  no  conclusive  authority  for 
cases  imder  Act  XVI  of  1887.  Further,  the  ratio  decidendi 
conflicts  with  5  above. 

9.  In  40  P.  P.  1894  ( mV  Bhan  y.  Snha)  (5).  Plowden, 
S.  J.,  the  writer  of  the  F.  B.  of  1893,  doubted  whether  under 
the  new  Act  even  a  formally  adopted  Hindu  could  succeed. 

10.  In  43  P.  P.  1895  (P.  P.)  (Fateh  Muhammad  v.  Mussam- 
mat  Jiwan)    (6). — Roe,   S.    J.,     Frizelle,    Rivaz,    Stogdon  and 


(1)  2  P.  R.  (Rer.)  1907.  (1)  U  P.  R.  1883. 

(2)  1  P.  K.  (Rev.)  1874.  (5)  40  P.  R.  1894. 

(3)  69  P,  R.  1 B79.  (6)  43  P.  R.  1895  (F.  B.). 
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Chatterji,  JJ.,  Frizelle,  J.,  confined  himself  to  the  matter 
of  a  customary  adoption  which  alone  was  strictly  in  ques- 
tion ;  Roe,  S.  J.  (followed  by  Stogdon,  J.),  by  way  of 
pure  ohiter  dictum,  held  that  34  P.  B.  1883  {F.  B.)  (Dad  v. 
Bagh  Singh)  (1)  was  correct  and  still  represented  the  true 
state  of  the  law  ;  Rivaz,  J.,  offered  weighty  remarks  showing 
that  the  new  law  was  more  against  adopted  sons  than  the  old, 
and  that  there  were  indications  of  delibrate  intention  to  exclude 
all  adopted  sons;  and  Chatterji,  J.,  expressed  himself  in  favour 
of  Hindus  fully  adopted. 

11.  In  22  P.  B.  1896  (F.  B.)  (Punjab  Singh  v.  Sant  Bam) 
(2),  Roe,  C.  J.,  Rivaz  and  Stogdon,  JJ.,  while  the  actual 
question  was  whether  a  chela  is  a  "  male  lineal  descendant  "  of 
his  maha7if  or  gtcru^  all  the  Judges  agreed  that  that  phrase 
must  be  strictly  construed  in  its  plain  grammatical  meaning 
and  that  the  existence  of  sub-section  (3)  of  section  5  of  the 
Act  in  a  strong  indication  that  all  persons  but  literal  male 
lineal  descendants  are  excluded.  It  is  noteworthy  that  Judges 
Roe  and  Stogdon  had  altered  their  views  between  43  P,  B. 
1895  (F.  B.  )  (Fateh  Mtihammad  v.  Mussammat  Jiwan)  (3) 
and  22  P.  B.  1896  (F.  B.)  (Punjab  Singh  v.  Sant  Bam)    (2). 

In  these  circumstances  we  venture  to  think  we  have  justifi- 
ed this  reference,  we  have  the  opinions  of  foui*  learned  Judges 
of  experience  that,  whether  the  F.  B.  ruling  of  1883  was  sound 
or  not,  it  is  more  than  doubtful  whether  under  Act  XVI  of 
1887  even  a  formally  adopted  Hindu  can  succeed  under  section 
59  of  that  Act,  but  an  authoritative  pronouncement  is  required, 
because  in  the  rulings  of  1894,  1895  and  1896  there  is  no  such 
pronouncement,  aud  the  final  settlement  of  the  controversy 
is  urgently   called  for. 

We  therefore  refer  to  a  Full  Bench,  which  perhaps  had 
better  be  of  5  Judges,   the  question  : — 

Whether  an  adopted  son,  even  if  he  has  been  formally 
adopted  under  Hindu  Law,  is  a  "  male  lineal  descendant  "  of 
his  adoptive  father,  so  as  to  be  entitled  to  succeed  to  occupancy 
rights  held  by  the  latter  ? 


The  following  judgments  were  delivered  by  the  Full  Bench. 

Robertson,  J. — The  question   referred   to   the    Full   Bench     80^^  Od.  1912, 
is  as  follows  : — 

Wh^her  an   adopted  son,    even  if   he   has   been   formally 
adopted  under  Hindu  Law,  is  a  "  male  lineal  descendant  "  of  his 

(1)  34  P.  R.  1883  (F;  B).  (2)  22  P.  E.  1896  (F.  B.)- 

(3)  43  P.  R.  1895  (F.  B). 
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adoptive    fatlier,  so  as   to   be  entitled  to   succeed  to   occupancy 
rights  lield  by  tlie  latter. 

In  other  words  does  the  term  "  male  lineal  descendants 
.  .  in  the  male  line  of  descent  "  in  section  59  (1)  (a)  of  the 
Punjab  Tenancy  Act  (Act  XVI  of  1887)  include  a  person  who  has 
been  formally  adopted  in  accordance  with  the  provisions  of  the 
Hindu  Law.  Looking  at  the  case  broadl^^  it  appears  to  me  that, 
in  order  to  answer  the  question,  in  the  negative,  it  will  have  to  be 
made  \erj  clear  indeed  that  the  expression  "  male  lineal  descen- 
dants "  does  not  include  a  formally  adopted  son  in  accordance  with 
the  personal  law  of  the  Hindu  Community,  the  maintenance 
of  which  law  has  been  specially  guaranteed  to  them  by  the 
l^ritish  Government.  There  can  be  no  doubt  that  a  son  adopted 
with  due  formality,  in  accordance  with  the  Hindu  Law,  by 
a  i^erson  subject  to  tlaat  law,  is,  for  all  intents  and  purposes, 
le<j-allv,  in  pi-ecisely  the  same  position  as  the  legitimate  nattu'al 
born  son ;  and  in  all  ordinary  cases  it  will  probably  be  held 
without  hesitation  that  amongst  orthodox  Hindus  such  an 
expression  as  "  male  lineal  descendant  "  unquestionably  includes 
an  adopted  son.  This  was  the  view  taken  in  a  recent  judg- 
ment of  the  Allahabad  High  Court,  Lala  v,  Naliar  Singh  (1) 
and  in  a  judgment  reported  as  88  P.  B.  1912  (Maharaja,  of 
Fai'idkot  V.  Bansi  Lai)  (2)  it  was  admitted  on  all  hands  that 
if  the  adoption,  Avhich  was  in  question  in  that  case,  was  really 
a  foi-mal  adoption  in  accordance  with  the  Hindu  Law,  it 
cei'tainly  carried  the  right  of  succession  to  an  occupancy  tenancy. 
A  priori  therefore  all  the  probability  would,  it  -ipj^ears  to  me, 
be  in  favour  of  the  view  that  an  adopted  son  is  included  in  the 
term  '*  male  lineal  descendant." 

We  must,  however,  consider  the  points  put  forward  by 
tke  learned  Judges  of  the  Division  Bench  Avho  thought  it 
becessary  to  make  tliis  i-efeience  to  us.  The  learned  Judges 
of  that  Bench  have  noted  that  the  authorities  which  they  have 
consulted  and  which  they  afterwards  proceeded  to  discuss  are 
as  follows  .' — 

1  P.  P.    (Ptu,)    1874   (Ghuni    Lai    y."] 
Imdad    All)    (3),  09  P.  P.  1879  (Gahja  v.  (  Under  Act  XXVlII 
Jasmiit  Sinyh)  (4),   lU  P.  P.  1883  {F.  B.)  [     of  1808. 
{Dad  V.  Bagh  Snigh)  (5).  '  J 


(1)  (I'JlSj  IG  Indian  Cases  18L  (3j  1  P.  U.  (AVc.j  1871. 

(2)  88  P.  li,  rJ12.  (4)  69  P.  K.  1879. 

(5;  U  P.  li.  1683. 


L- Under     Act     XYI 
of  1887. 
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40  P.  i?.  1894  {WirBhan  v.  Snha)  (l),^ 
43  P.  P.  1895  (!»'.  P.)  Fat  eh  Muhammad  v. 
Mussammat  Jiwan)  (2),  22  P.  P.  1896 
{F.  P.)  {Punjab  Singh  v.  /Sojj^  Pam)  (3), 
and  2  P.  P.  (Per.)  1907  (S/i«-  Singh  x. 
Say  a  liam  Das)  (4). 

They  also  thought  it  necessary  to  consider  carefully  section 
5  (3)  and  section  59,  Punjab  Tenancy  Act,  XVI  of  1887, 
section  30  and  section  36,  Punjab  Tenancy  Act,  1868,  section  2 
(19),  General  Clauses  Act,  I  of  1868,  and  section  3  (18)  and 
(53),  General  Clauses  Act,    1897. 

The  judgment,  however,  to  which  it  is  most  necessary 
for  us  to  give  our  attention  is  that  reported  as  34  P.  P.  1883 
(P.P.)  {Dady.Bagh  Singh)  (5).  Now  the  words  which  are  inter- 
preted in  that  judgment  are  precisely  the  same  as  the  words  now 
under  discussion  in  section  59  of  the  Punjab  Tenancy  Act. 
It  is  true  that  there  have  been  alterations  in  other  portions 
of  the  Act,  which  the  Division  Bench  referring  this  case 
consider  to  have  a  bearing  on  the  interpretation  to  be  put  on 
section  59  ;  but  the  words  as  they  stand  are  the  same  as  the 
woi'ds  which  we  have  to  deal  with  now.  The  decision  of  the 
Full  Bench  in  that  case    was  as  follows  : — 

"  The  answer  to  the  question  referred  in  each  of  these 
"  eases  depends  upon  the  meaning  to  be  given  to  the  expression 
"  'male  lineal  descendants'  in  section  36  of  Act  XXVIII  of 
"  1868." 

"  We  are  of  opinion  that  these  words  include  the  sons  of  the 
"  tenant  and  the  sons  of  such  sons,  without  limit  and  that  in 
"  accordance  with  the  provisions  of  Act  I  of  1868,  where  the 
"  personal  law  of  the  tenant  ptrmits  adoption,  the  word  '  sons  ' 
"  as  above  used  includes  adopted  sons.  When  there  has  merely 
"  been  an  appointment  of  an  heir,  the  person  so  appointed  is 
"  not  a  male  lineal  descendant    within  the  meaning  of  the  section." 

"  The  question  whether  a  person  has  in  a  particular  case 
"  been  merely  appointed  an  heir  or  been  adopted,  must  be 
"  determined  witli  reference  to  the  circumstances  of  the  case, 
"  and  the  personal  law  of  the  tenant  who  is  said  to  have 
"  adopted." 

And  I  am  unable  to  see  that  any  thing  has  since  occurred 
which   materially  supports    the   view   that   that    interpretation 


(1)  40  P.  R.  1894.  (3)  22  P.  R.  1896  (F.  B.\ 

(2)  43  P.  R.  1895.  (4)  2  P.  R.  {Rer.)  1907.' 

(5)  34  P.  E.  1SS3  (F.  B.). 
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is  wiorgll  No  doubt '>I40  P.  E.  1894  (WirBhany.  Suha)  (1) 
Plowden,  J.,  makes  some  remarks,  which  are  pure  obiter 
dicta,  upon  the  possible  meaning  of  "  male  lineal  descendants  " 
under  section  59  of  the  Act  of  1887,  but  he  himself  remarks 
that  it  is  not  necessary  to  decide  that  point  in  the  case  before 
him,  and  I  conclude  that  these  i-emarks  were  not  made  after 
full  consideration  of  the  question.  Mr.  Justice  Plowden  was  then 
sitting  alone. 

The  next  case  quoted  by  the  Division  Bench  is  43  P.  B.  1895 
(P.P.)  {FatehMiihammady.  Mnssammat  Jiwan)  (2).  It  was  only  a 
customary  adoption  which  was  before  the  Court  in  that  case,  but 
Mr.  Justice  Eoe  expressed  his  opinion  that  the  interpretation 
given  in  34  P.  P.  1883  was  fleai-ly  correct,  and  Mr.  Justice 
Chatterji  remarks,  "  I  hold  with  him  (the  learned  Senior 
"  Judge)  that  the  law  in  this  respect  as  laid  down  by  section 
"  36,  Act  XXVIII  0^  1868,  and  explained  in  the  Full  Bench 
"  decision  of  this  Court,  No.  34  P.  B.  1883,  has  not  been  altered 
•'  by  the  present  Act,  "  and  I  do  not  find  that  any  of  the  five 
Judo-es  who  constituted  that  Bench  actually  differed  from  the 
decision  in  34  of  1883  (P.  P.)  {Dad  v.  BagJi  Singh)  (3).  One 
Judge   (Rivaz,  J.,)  certainly  reserved  his  opinion  on  that  point. 

The  next  ruling  dealt  with  is  22  P.  B.  1896  (Punjab  Singh  v. 
S ant  Bam)  (4).  This  was  a  Full  Bench  rviling.  In  that  case 
what  was  decided  was  that  a  chela  was  not  a  male  lineal  descen- 
dant of  Sbfalir  within  the  meaning  of  section  59  of  the  Punjab 
Tenancy  Act.  The  judgment  was  written  by  Mr.  Justice  Rivaz 
and  lays  stress  upon  the  necessity  of  strictly  construing  the 
present  Tenancy  Act.  The  point  now  before  r?  was  not  touched 
upon ;  and  while  I  agree  fully  with  the  judgments  which  lay 
down  that  neither  an  informally  appointed  heir,  nor  a  chela, 
can  be  held  to  come  within  the  purview  of  section  59,  I  think 
the  case  is  entirely  different  when  we  have  to  deal  with  a  very 
well-known  incident  of  social  and  religions  life  nmong  our 
Hindu  brethren  ;  and  I  do  not  think  that  there  is  any- 
thing in  the  view  expressed  by  the  Full  Bench  in  22  of 
1896  (Punjab  Singh  v.  Sant  Bam)  (4)  which  militates 
against  the  view  whicli  I  propose  to  take  of  the  meaning  of 
the  term  "  male  lineal  descendant."  It  has  been  laid  down 
in  several  of  these  Bench  decisions  that  clause  (3)  of  section 
5  cannot  be  held  to  cover  section  59.  To  this  view  I  take  no 
exception,  and  I  would  not  for  one  moment  propose  to  extend 
the  interpretation   of  section    59    to  be    co-extensive  with   that 

(1)  40  P.  R.  1894.  (3)  34  P.  R.  1883  (F.  B.). 

(2j  43  P,  R.  1895  (F.  B.).  (4)  22  P.  R.  189G  (F.  B.). 
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of  clause  (1)  (a)  o£  section  5.  Clause  (1)  (a)  of  section  5 
deals  with  accomplished  facts,  while  section  59  deals  with 
the  succession  which  is  to  be  allowed  to  obtain  for  the  future. 
My  intei-pretation  of  the  latter  section  depends  upon  the 
thoroughly  well-known  and  recognized  fact  of  adoption  as  a 
part  of  the  personal  law  of  Hindu  Communities. 

The  decisisn  of  the  Financial  Commissioner  in  No.  2 
{Bev.)  of  1907  (Sher  Singh  v.  Say  a  Ham  Das)  (1)  does  not  deal 
specifically  with  this  point. 

I  may  remark  in  passing  that  the  number  of  cases  in  which 
formal  Hindu  adoptions,  in  strict  accordance  with  the  Hindu 
Law,  occui  amongst  agiiculturists  is  very  rare,  and  such  as  do 
occur  are  probably  confined  entirely  to  the  eastern  Punjab  ; 
and  the  cases  which  occur  among  occupancy  tenants  would 
natui^lly  form  only  a  small  portion  of  the  total  number.  The 
urgency  of  this  reference  is  therefore  not  very  apparent. 

To  conclude,  it  appears  to  me  that  there  is  no  good  reason 
for  supposing  that  the  words  "  male  lineal  descendants  "  used  in 
section  59  of  the  present  Tenancy  Act  are  used  in  an}'  different 
sense  from  that  placed  upon  them  in  section  36  of  the  old 
Act ;  and  in  my  opinion  the  decision  come  to  in  84  P.  li.  1883 
{F.  B.)  {iJad  V.  Bayli  Singh)  (2)  was  quite  correct,  and  I 
would  answer  the  question  referred  to  us  in  the  affirmative. 

Sir  Akthue  Eeid,  C.  J. — I  concur.  The  very  wide  distinc-  31^^  Oct.  1912. 
tion  between  the  status  of  a  son  formally  adopted  under  Hindu 
Law  and  of  an  heir  appointed  under  Punjab  Customary  Law 
has  been  emphasized  by  the  Full  Bench  in  34  P.  U.  1883 
{Bad  V.  Bagh  Singh)  (2)  and  rulings  dealing  with  the  status 
of  the  appointed  heir  do  not  necessarily  affect  the  status  of 
the  adopted  son. 

I  have  no  hesitation  in  holding  that  the  rule  laid  down  by 
the  Full  Bench  in  the  case  cited  is  correct,  and  the  question 
referred  must  therefore  be  answered    in  the  affirmative. 

Kensington,  J. — I  agree  that  the  question  referred  should  ]si  Nov.  1912. 
be  answered  in  the  affirmative,  there  being  no  sufficient  reason 
for  holding  either  (1)  that  the  Full  Bench  decision  34  P.  i?.. 
1883  {Bad  v.  Bagh  Singh)  (2)  was  incorrect,  or  (2)  that  the 
position  is  materially  affected  by  such  changes  as  were  made  by 
Act  XVI  of  1887  in  the  relevant  portions  of  the  Punjab 
Tenancy  Act. 

Rattigan,  J. — I  concur.  1^^  j^-op.   1912. 

(1)  2  P.  R.  {Rev.)  1907.  (2)  34  P.  R.  1883  {F,  B.). 
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2nd  Nov.  1912.  Chevis,  J. — I   concur.     On  reconsidei'ation    I   am   now   of 

opinion  that  there  is  no  sufficient  reason  for  holding  that  the 
Full  Bench  decision  .34  P.  B.  188.3  (Dad  v.  Bagh  Singh)  (1) 
was  not  sound  or  does  not  still  hold  good.  I  had  formerly 
under-rated  the  strength  of  the  position  of  a  son,  formally 
adopted  under  Hindu  Law. 

2nd  Nov.   1912.  Beadon,  J. — I  concur, 


No.  3. 

Before  Hon.  Mr.  Justice    Robertson  and  Hon.  Mr.  Justice 

Rattigan. 
BAGHELA  AND    OTHERS— (Plaintiffs)— APPELLANTS 

Versus 
MUSSAMMAT  SALLO    AND  OTHERS— (Dependants)- 
RESPON  DENTS. 

Civil  Appeal   No.  1094  of  1910. 

Civil  Procedure  Code,  1%S— section  151  and  order  20,  rule  U—jire- 
emption  decree — compliance  icith  it — where  defendant  has  zcithdraun  part 
of  money  deposited  by  i)laintiff  in  discharge  of  his  costs — Punjab  Pre-emption 
Act,  section  lQ—j)ower  of  Conrt  to  grant  plaintiff  time   to  pay  in  this  amount. 

Held,  that  under  order  ^0,  rule  14,  Code  of  Civil  Procedure,  a  pre-emption 
decree  should  direct  payment  by  a  certain  date  not  only  of  the  purchase-money 
but  also  of  the  costs,  if  any,  decreed  against   plaintiff. 

Held  also,  that  when  the  decree  erroneously  directs  payment  by  a  certain 
date  of  the  purchase-money  only  and  not  of  the  costs,  payment  of  the  former 
by  the  date  fixed  will  save  the  plaintiff  from  the  penalty  of  having  his  claim 
dismissed,  and  the  mere  fact  that  defendant  has  withdrawn  part  of  the  purchase- 
money  deposited  Ibefore  decree  under  section  19,  Punjab  Pre-emption  Act,  in 
discharge  of  his  costs  will  not  affect  the  question  whether  due  compliance  has 
been  made  with  the  terms  of  the  decree. 

Held  further,  that  imder  section  151,  Civil  Procedure  Code,  the  lower  Court 
had  power  to  grant  the  plaintill:'  further  time  to  pay  the  amount  of  costs  with- 
drawn by  the  defendant. 

First  Appeal  from  the   decree  of  Sheikh  Bul-on-nd-Din,  District 
Judge,  Montgomery,  dated   2hth  July  1910. 

Beechey  and  Muhammad  Din,  for   appellants. 

Muhammad  Shafi,  for  respondents. 

The  judgment  of  the  Court    was  delivered    by— 

21th  May  \9\2,  Rattigan,  J. — Plaintiffs  sued  for  pre-emption  in   I'ospect     of 

a  sale  of  1,365  kanals  6  marlas  of  land  by  Mussammat  Sallo  in 
favour  of  defendant  No.  2,  Mii-an  Bux,  a  pleader,  by  a  deed, 
dated   the   9th   April    1909,    and  registered   on    the  14th  April 

""^^  (I)  34  P.  R.  1883  (F.  B.).  ' 
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1909.  The  consideration  for  tlie  sale,  as  entered  in  the  deed, 
Avas  Rs.  6,000,  but  plaintiffs'  allegation  was  that  of  this  amount 
Rs.  4,500  only  were  actually  paid  and  that  the  market  value 
of  the  land  was  about  that  amount. 

Defendant  No.  2,  the  vendee,  admitted  plaintiffs'  right  of 
pre-emption  and  the  only  point  at  issue  between  the  pai'ties 
was  with  regard  to  the  amount  of  the  consideration.  At  an 
early  stage  of  the  case  plaintiff  was  directed  under  section  19, 
Punjab  Pre-emption  Act,  to  pay  into  Court  one-fifth  of  Rs.  6,000 
by  the  3rd  May  1910,  and  this  order  was  duly  complied  with. 
The  Distinct  Judge  found  after  full  consideration  of  the  evidence 
upon  the  recoi-d  that  the  sum  of  Rs.  6,000  had  been  actually 
paid  and  that  in  point  of  fact  the  market  value  of  the  land 
exceeded  that  amount.  He  accordingly  granted  the  plaintiff 
a  decree  for  pre-emption  conditional  upon  payment  of  the  sum 
of  Rs.  6,000  within  2  months  of  the  date  on  which  the  order 
Avas  announced,  i.e.,  2oth  July  1910.  He  further  directed  the 
plaintiffs  to  pay  defendants  costs  amounting  to  Rs.  60-6-6.  It 
appears  that  the  plaintiffs  paid  the  sum  of  Rs.  4,800  into  Court 
on  the  1st  October  1910  and  on  the  15th  October  1910 
defendant- vendee  applied  to  the  Court  under  section  19  (2), 
Punjab  Pre-emption  Act,  for  payment  of  the  costs  out  of  the 
sum  of  Rs.  1,200  which  had  been  deposited  in  Court  by  the 
plaintiffs  on  the  28th  April  1910.  This  application  having  been 
o-ranted,  defendant-vendee  put  in  an  application  praying  that 
the  decree  in  plaintiffs'  favour  should  be  cancelled  on  the 
ground  that  it  had  not  been  duly  complied  with.  The  District 
Jiii^j  after  cjiisideratiou  ofth  e  arguments  addressed  to  him 
in  support  of  this  application  was  of  opinion  that  the  plaintiffs 
had  sufficiently  complied  with  the  decree  as  it  was  worded,  and 
that  they  were  entitled  to  an  extension  of  time  in  oi'der  to  pay 
in  the  fmther  sum  of  Rs.  60-6-6  for  costs.  The  latter  sum  was 
duly  paid  into  Coui-t  within  the  time  as  extended. 

From  the  decree  of  the  District  Judge  plaintiffs  have 
preferred  a  first  appeal  to  this  Court  and  defendant-vendee  has, 
by  way  of  counter-appeal,  taken  exception  to  the  order  allowing 
plaintiffs  an  extension  of  time  within  which  they  could  pay 
the  sutn  of  Rs.  60-6-6. 

As  regards  plaintiffs'  appeal  the  only  point  we  have  to 
Consider  is,  whether  the  sUin  of  Rs.  6,000  was  fixed  in  good  faithj 
and  upon  this  question  we  are  of  opinion  that  though  there  are 
one  or  tAvo  facts  which  bear  a  somewhat  sus^Dicious  aspect,  the 
District  Judge  was  right  in  holding  that  the  full  consideration 
Avas  actually  paid. 
fe  #  #  i 
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As  regards  the  cross-appeal  we  must  confess  that  we  are 
somewhat  surprised  at  the  action  taken  by  the  vendee,  who  is  a 
pleadei-  of  some  standing.  Under  order  XX,  rule  14  of  the 
Civil  Procedure  Code,  the  plaintiff-pre-emptor  must  comply- 
strictly  with  the  terms  of  the  decree  as  to  25ayment  of  the 
amount    into   Court.     In  the   present     case   the   decree   was   as 

follows  : — " It    is   ordered   that     a     decree    be   and   the 

"  same  is  hereby  passed  in  favour  of  the  plaintiifs  against 
''  defendants  for  possession  of  the  land  in  suit  on  jjlaintiffs 
"  paying  lis.  6,000  Avithin  two  months  of  to-day  in  Court  for 
"  payment  to  defendant-A^endee.  If  the  jolaintiffs  fail  to  pay 
"  the  sum  by  due  date  the  claim  will  stand  dismissed,  and  it  is 
"  fui'ther  ordered  that  the  plaintiffs  do  pay  Es.  60-6-6,  the  costs 
"  of  the  suit,  to   defendant- vendee." 

As  the  Court  was  closed  for  Civil  work  from  1st  September 
1910  to  the  30th  September  1910  the  payment  of  Es.  4,800 
on  the  1st  October  1910,  when  the  Court  re-opened,  must  be 
taken  to  have  been  made  within  the  two  months  specified  in  the 
Court's  decree.  At  that  time  the  sum  of  Es.  1,200  was  already 
in  deposit  in  Court  and  in  the  cii'cumstances  the  plaintiffs 
literally  complied  with  the  actual  terms  of  the  Court's  decree. 
The  mere  fact  that  under  section  19  (2)  of  the  Punjab  Pre- 
emption Act  the  sum  jJaid  into  Court  as  a  dej^osit  was  available 
for  costs  of  defendant,  cannot  in  our  opinion  affect  the  question 
whether  due  compliance  had  been  made  with  the  terms  of  the 
decree.  Defendant-vendee  by  applying  on  the  15th  October 
for  payment  of  his  costs  from  the  sum  of  Es.  1,200  in  deposit 
was  acting  no  doubt  within  his  rights,  but  it  Avas  a  piece  of 
sharp  practice  on  his  part  thereafter  to  turn  round  and  contend 
that  as  he  had  taken  out  the  sum  of  Es.  60  the  plaintiffs  had 
not  paid  into  Court  the  sum  of  Es.  6,000.  Under  section  151  of 
the  Civil  Procedure  Code  every  Court  has  inherent  jurisdiction 
to  prevent  abuse  of  the  process  of  the  Court  and  to  make  such 
ordei's  as  may  be  necessaiy  for  the  ends  of  justice.  In  the 
present  case  while  Ave  admit  that  the  decree  of  the  District 
Judge  should  have  directed  that  the  sum  of  Es.  6,000,  together 
with  the  costs  decreed  against  plaintiffs,  should  be  paid  into 
Court  Avithin  the  specified  time,  we  find  that  the  Court  omitted 
from  its  decree  any  mention  of  the  sum  aAvarded  as  costs  and 
in  the  circumstances  plaintiffs'  conduct  in  paying  into  Court 
the  sum  oflvS.  6,000  (in  strict  accordance  with  the  terms  of 
the  decree)  Avas  excusable,  and  in  any  event  Avas  in  compliance 
with  the  actual  terms  of  the  decree.  The  District  Judge  Avas 
therefore  justified  in  allowing  plaintiffs  further  time  for  the 
payment  of  the  small  sum  due  to  the  vendee  as  costs*      As    a 
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I'esult  Ave  dismiss  both  the  appeals  and  having  regard  to  all 
the  facts  and  conduct  of  the  parties  we  direct  that  they  bear 
their  own  costs  in  both  Courts. 

Appeal  dismissed. 


Pull  Bench. 
No.  4. 

Before  Ron.  Mr.  Judice  Kensington,  Hon.  Mr.  Justice 
Eattigan  and  Hon.  Mr.  Justice  Ghevis. 

JAGDIP  SINGH  AND  ANOTHER— (DEFENDAxxy)— 

APPELLANTS 

Versus 

BAWA  NARAIN  SINGH  AND  OTHERS— (Plan iiffs)— 

RESPONDENTS. 

Civil  Appeal  No.  335  of  1909. 

Custom— liability  of  ancestral  land  in  the  hands  of  the  next  holder  for 
just  debts  incurred  by  a  previous  holder  but  not  charged  on  the  land> 

Held  that  where  a  male  proprietor,  governed  by  customaiy  rules,  has  con=- 
Iracted  a  just  debt  and  dies  leaving  ancestral  landed  property,  such  property 
is  not  liable  in  the  hands  of  the  next  holder  in  respect  of  such  debt,  unless  the 
debt  had  been  expressly  charged  on  the  property. 

llcld  consequently,  that  a  person  who  has  obtained  a  simple  money  decree 
for  such  a  debt  against  the  debtor  himself  or  his  representatives,  has  no 
right  to  execute  it  against  the  ancestral  land,  once  in  the  debtor's  possession, 
which  has  passed  into  the  hands  of  the  next  holder  xmder  customary  law. 

107  P.  R.  1887  {Gujar  v.  Sham  Das)  (1),  84  P.  R.  1898  (Harvans  Singh 
v.  llaniam  Singh)  (2),  18  P.  R.  1908  (Sadhu^ingh  v.  Secretary  of  State)  (3), 
and  26  P.  R.  1911  (Sunder  v.  Salig  Ram)  (4)  referred  to. 

24  P.  R.  1894  {Atma  Ram  v.  Nauranga)  (5)  observations  of  Plowden  tS.  J., 
dissented  from. 

Miscellaneous  first  appeal  from  the  decree  of  A.  Campbell,  Esquire, 
District  Judge,  Ambala,  dated  the  8th  February  1909. 

Sheo  Narain  and  Balwant  Rai,  for  appellants. 

Sukh  Dial  and  Naurang,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by — 

Rattigan,  J. — The  question  refeiTed  to  the  Full  Bench  is 
absti-act  and  has  no  reference  to  the  facts  of  any  particulai-  case. 
It  is  as  follows  : — 

"  If  a  male  proprietor,  governed  by  customary  rules,  contracts 
a   just   debt  and    dies   leaving     a,ncestral   landed   property,   is 

(Ij  107  P.  R,  1887  (F.  B.).  (3)  18  P.  R.  1908  (F.  B.). 

(2)  84  P.  R.  1898  {F.  B.).  (4)  26  P.  R.  1911  {F.  B). 

(5)  24  P.  B.  1894k 


'l-^th  June  19U^ 
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such  property  liable  in  the  hands  of   the  next  holder   in  respect 
of  such  debt  ?" 

Though  not  actually  stated  in   so    many   words,   the  debt  is 
clearly  assumed  iii    the    order  of   reference  to  be  one  which  has 
«oi  been  made  an  e  xpress   charge  on  the     ancestral   landed  pro- 
perty by  the  debtor.     It  is,  in  other  words,  a  personal  debt,  and 
for  its  liquidation  the  person  who   incurred  it  has  made  no  ex- 
press provision  by  sale  or   mortgage  of   the  ancestial   estate  for 
the  time  being  in  his   possession.     In   these    cii'cumstances  can 
the  ci-editor  by   obtaining  a  simple  money  decree  either  against 
the  debtor  himself    in  his  lifetime    or  after  his  death  against  the 
persons   who   are    the    legal    representatives  p-©   tanto   of  the 
deceased  debtor,  execute  his  decree,  after  the  death  of  the  debtor, 
by  attachment  of  the  landed  ancesti'al  property  which  was  at  one 
time  in  the   possession  of  the   deceased  ?  It  may  perhaps  be  con- 
ceded that  such  attachment  is  permissible  during  the   lifetime  of 
the  debtor,  bu^t  with    that   aspect  of  the  question,   we  are  not  at 
piesen  t   conceined.     The   point  before   us  ip,   whether  in  such 
circumstances     the   creditor  can,  after  the   death  of   the  debtor, 
proceed  to  e  xecute  his    money   decree  against   ancestral  land  in 
the  hands  of  a  person  who  has   obtained   possession  of  it  in  due 
course  under  the  lules    of  customai-y  law.     In  our    opinion  the 
answer  to  the  question  must  be  iai  the  negative. 

The  decisions   of  the  Full  Benches  of  this    Court  reported 
as   107  P.  R   1887     (Gnjar     v.    Sham     Das)    (1),    84   P.  P. 
1898    {Barvans    Simjh    v.  Earnam   8iugh)    (2),    18  P.  P.    1908 
{badhu   Sinyh   v.   Secretary    of  State)  {3) 'And      26  P.    P.    1911 
(Snnder  v.  SaUg  Ham)  (4)  all   proceed  upon   the   principle  that] 
the  person  for  the  time  being  in   possession   of  ancestral  landed 
property  is   not  a  full  owner,  and  tli  at   he  is  "  not  i-egarded  as 
having  the  whole  and  sole  interest  in  the  property  and  power  to 
dispose  of  it,  so  as  to  defeat  the   expectations  of  those   who  are 
deemed  to   have  a  residuary  interest  and   who   would    take  the 
property  if  the    owner  died  withoiit  disposing  of  it"    (Plowdeu, 
S.  J.,  in  107  P.  P.  1887    (Giijar    y.  Sham  Das)  Q).     The  right 
of  the  reversionary  heir,    under  customary   law,  is  as  stated  by 
Clark,    C.  J.,  in    18  P.    P.    1908    (Sadhu    Singh  v.    Secretary  of 
State  for   India)  (3)    a   riglit    in    pioperty,  the    enjoyment   of 
which  is  "  defended,"  and  it  is   vested   in  interest  in  the   sense 
that  the  person  in  whom  it   inheres  has  a  pi>esent  fixed  right  to 
its   future    enjoyment.     Asthe     learned    Chief    Jrdge  further 
remarked,  "  in  this  respect  the    i-eversioiuviy    heir   of  the   cus- 


(1)  107  P:  R.  1887  (F.  BX  (3)  18  P.  R.  1908  (F.  B.). 

{2)  M  P.  R.  1898  {F.  B.)'.  {i)  2(3  P.  R.  1911  F.  B.). 
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tomaiy  law  bears  a  resemblance  to  the  tenant-in-tail,  siich 
reversioner  not  mheriting  from  the  last  owner  hit  from  the  common 
ancester.^' 

Logically,  no  doubt  it  should  not  be  in  the  power  of  a 
pei'son  who  is  for  the  time  being  in  possession  of  ancestral 
landed  estate  to  charge  that  estate  beyond  the  period  of  his 
own  life  and,  certainly  not  by  any  act  on  his  part  prejudicially 
to  affect  the  rights  of  the  reversionary  heirs  to  succeed  to  it. 
But,  as  has  been  often  remai^ked,  custom  is  not  always  logical. 
A  well  defined  exception  to  the  general  principle  has  been 
recognized  by  custom  in  favour  of  the  power  of  the  present 
holder  of  the  estate  to  alienate  it,  by  sale  or  mortgage,  for  pur- 
poses which  such  custom  recognizes  as  necessary  and  binding 
on  the  persons  who  would  in  the  ordinary  way  take  the  estate 
iipon  the  death  of  the  alienor.  This  is  in  itself  an  exceptional 
power  conferred  upon  the  holder  of  the  estate,  and  this  excep- 
tional power  is  strictly  circumscribed.  The  holder  is  competent 
to  alienate  the  estate  for  necessary  purposes,  but  beyond  this 
custom  does  not  go,  and  we  know  of  no  case  where  ancestral 
landed  property  upon  which  the  last  holder  has  created  no  charge 
has  been  held  liable  in  respect  of  his  debts,  just  or  otherwise, 
after  it  has  passed  into  the  hands  of  his  reversionary  heirs. 

Mr.  Sukh  Dial  relies  upon  certain  observations  made  by 
Plowden,  S.  J.,  in  the  course  of  his  judgment  in  No.  24  P.  B. 
1894  (Atma  Ham  v.  Xauranga)  (1),  to  the  effect  that  the  entire 
interest  of  a  proprietor  whether  sonless  or  not,  is  liable,  without 
any  special  act  upon  his  j^art  creating  a  charge  for  his  just  debts, 
not  only  while  in  his  own  hands  but  also  in  the  hands  of  his 
heirs.  But  these  observations  were  obiter  and  were  not  neces- 
sary for  the  decision  of  the  case  before  the  Court,  and  with  every 
deference  to  one  whose  knowledge  of  Punjab  Customary  Law 
was  exceptionally  profound,  we  cannot  assent  to  a  proposition 
which,  so  far  as  we  know,  has  never  been  recognized  in  any 
direct  decision  of  this  Court,  and  would,  if  accepted,  very 
materially  extend  the  scope  of  a  rule  which  is  itself  of  a 
peculiaiiy  exceptional  character. 

For  the  I'easons  given,  we  are  of  opinion  that  the  answer  to 
the  abstract  question  put  to  us  must  be  in  the  negative  and  Avith 
this  expression  of  opinion  we  direct  that  the  record  be  returned 
to  the    Division  Bench  for  disposal  of  tlie  appeal  before  it. 

(1)  24  P.  22.  1894. 
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Note.— Civil  Revision  No.  83  of  1908  (Hans  Raj  v.  Suchet  Singh). 

Sth  May  1909,  Decided  by  Hon.   Sir  Arthur  Reid,  Kt.,  C.  J.,   and  Hon.  Mr.  Justice 

Williams  : — 

Judgment. 
In  this  case  it  has  not  been  contended  before  us  that  the  attachment  of 
Ihe  houses  was  defensible,  but  the  point  has  been  taken  that  the  respondents 
are  personally  liable  to  satisfy  the  judgment-creditor  (applicant)  to  the 
extent  of  the  value  of  the  land  and  houses  which  they  have  inherited  from 
their  deceased  father  (the  judgment-debtor).  To  this  contention  we  are 
not  disposed  to  accede.  The  land  was  presumably  ancestral,  for  the  houses 
have  been  definitely  alleged  to  be  so  by  the  respondents,  and  the  assertion 
has  not  been  challenged.  But  if  this  is  so  the  rights  of  the  deceased  owner 
in  respect  of  them  were  limited,  did  not  amount  to  complete  "  dominium,"'  and, 
but  for  the  power  of  alienating  for  nece  ssarj^  purposes,  (which  so  far  as  the 
case  before  us  goes,  was  not  exercised),  rather  resemble,  in  some  respects, 
the  rights  of  a  life-tenant  than  those  of  a  sole  proprietor.  It  cannot,  therefore, 
be  said  that  the  land  and  houses  in  the  hands  of  the  present  owners  are  assets 
of  the  estate  of  the  deceased  judgment-debtor,  for  the  due  disposal  of  which 
the  respondents  are  bound  to  account  under  section  234  of  the  Civil 
Procedure  Code,     The  application  is  accordingly  dismissed  with  costs. 


No.  5. 

^      Before  Eon.  Mr.  Justice  Shah  Din  and  Hon.  Mr.  Justice 

Beadon. 
TULSI  RAM  AND  ANOTHER— (Plaintiffs)— APPELLANTS, 

Versus 
SHIB  DAS  AND  OTHERS— (Defendants)— RESPONDENTS. 
Civil  Appeal  No.  723  of  1910. 

Hindu  Law— as  02)plicable  to  the  Punjab— "partition — claimed  by  smi  in 
life-time  of  father — A?"o?-rts— Mauza  Pasianwala,  tahsil  Jiaya,  dhtrict 
Sialkot. 

Plaintiffs  claimed  a  right  under  Hindu  Law  to  have  their  share  in 
ancestral  agi-icultural  land  separated  and  allotted  to  them  in  the  life-time  of 
their  father. 

Held,  that  under  the  personal  law  of  the  parties,  as  applicable  to  the 
Punjab,  plaintiffs'  claim  must  fail. 

90  P.  E.  1892  {Jowahir  v.MussammatChandi)  (1),  105  P.  R.  1895  (Raja 
Ramv.nansari){2),lU  P.  R  188G  {Nnthe  Rai  v.  Mannu  Ram)  (.3),  and 
Apaji  Narhar  Kul  Kami  v.  Ram  Chandra  Ranji  (4),  followed. 

Further  Appeal  from  the  dearee  of  Khan   Bahadur,  Khan  Ahdul 
Ghafur  Khan,  Khan  of  Zaida,  Divisional  Judge,  Sialkot 
Division,  dated  the  22nd  March  1910. 

Duni  Chand,  for  appellants. 

Zia-ud-din,  for  respondents. 


(1)  90  P.  R.  1892.  (3)  113  P.  R.  188C. 

(2)  105  P.  R.  1895.  (4J  (1891)  /.  L.  R.  16  Bom.  29  (F.  B.). 
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The  judgment  of  the  Court  was  delivered  by — 

Beadon,  J.— The  three  plaintifE-appellants   and   Jagat    Ram      I7tli  July  1012. 
defendant-respondent    are   sons  of  Shib   Das,    chief  defendant- 
respondent. 

Shib .  Das  is  the  son  of  Guran  Das,  deceased,  and  his 
mother  Mussammat  Radhi,  widow  of  Guran  Das,  is  also  a  defen- 
dant- respondent. 

The  parties  are  Aroras  of  village  Pasianwala,  tahsil  Ray  a, 
district  Sialkot,  and  in  this  suit,  which  relates  to  the  ancestral 
land  of  the  family,  the  plain tilf -appellants  claim  a  right  under 
Hindu  Law"  to  have  their  share  of  the  land  separated  and  allotted 
to  them. 

The  suit  has  been  dismissed,  both  Courts  finding  that  ^. 
plaintiif-appellants  cannot  take  any  separate  share  in  the  life-  t 
time  of  their  father. 

It  is  noteworthy  that  the  suit  is  not  for  partition  of  any 
property  other  than  agricultural  land  in  an  agricultural  village. 
The  land  was  held  by  Giu'an  Das  and  on  his  death  mutation 
took  place  in  the  usvial  way  in  favour  of  his  son  Shib  Das. 
The  land,    except  a  portion    in   possession    of   Jagat    Ram,   is  in   . 

possession  of  Shib  Das   and   appears  to   be    his  sole  source   of 

income  and  maintenance. 

The  portion  in  possession  of  Jagat  Ram  was  not  obtained 
by  him  as  the  result  of  a  partition,  but  it  was  made  over  to 
Jagat  Ram  by  way  of  maintenance  under  a  compromise. 

These  ciieumstances  indicate  that  this  family,  though  Arora 
by  caste,  follow  agricultural  custom  as  regards  their  ancestral 
land  and,  if  this  is  so,  plaintiffs-appellants  have  no  right  to 
take  a'share  in  their  father's  life-time. 


Assuming  however  that  the  family  has  not  adopted  agricul- 
tural custom,  the  plaintiifs  have  not  been  able  to  show  that 
their  personal  law  allows  them  to  take  a  sepai^ate  share. 

In  90  P.  7?.  1892  (JoivaMr  v.  Mussavimat  Cliandi)  (1), 
it  was  noted  that  in  the  Punjab  at  least  generally  the 
mitakshara  doctrine  of  a  son  being  bom  with  a  share  is  not 
known,  nor  has  a  son  a  right  to  compel  partition. 


\ 


This  view  was  also  taken  in  105  P.  jB.  1895  (Baja  Bam 
V.  Hawsan)  (2),  and  in  earlier  authorities,  including  113  P,  B. 
1886  (Native  Bat  v.  Mannu  Bam)  (3),  which  related  to  Brahmins. 


(1)  90  P.  R.  1892.  (2)  105  P.  R.  1895. 

(3)  113  P:R.  1886. 
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Though  the  High  Courts  are  apparently  not  agreed  as  to 
the  rule  of  the  imtakshara  law  upon  the  point,  the  Bombay 
High  Court  in  Apaji  Narhar  Kul  Kami  v.  Ram  Chandra 
lianji  (1)  has  taken  a  view  of  the  law  which  accords  with  the 
decisions  of  this  Court. 

We  agree  with  the  findings  of  the  lower  Courts  and, 
maintaining  the  decree  of  the  lower  appellate  Court,  we  dismiss 
the  appeal  with^costs. 

Appeal  dismissfd. 


No.  6. 

Bpforfl  Hon.  8ir  Arthur  Reid,  Kt.,  Chief  Judge. 

KISHAN  CHAND  AND  OTHERS— (Juno ment-debtoi^s)— 
APPELLANTS. 

Versus 
BHAI  GOPAL  SINGH— (Decree-holder)— 

RESPONDENT. 
Civil  Appeal  No.  1270  of  1912. 

Execution  of  decree — payable  by  instalments  with  proris^o  that  ichole 
ojiiount  is  payable  in  case  of  default  in  payment  of  any  one  instalment- 
application  for  execution  in  respect  of  sbte^-al  instalments— limitation. 

Where  the  terms  of  a  decree,  sought  to  be  executed,  were  that  the  defen- 
dants shoiild  paj'  the  amount  decreed  by  half-j'earlj'  instalments,  the  first 
instalment  falling  due  on  a  certain  date  without  interest  and  so  on,  with  the 
proviso  that  if  any  one  instalment  was  not  duly  paid  as  aforesaid  the  decree- 
holder  shoidd  be  entitled  to  recover  forthwith  the  whole  amount  with  interest  at 
eight  annas  per  cent,  per  mensem,  which  might  at  time  of  default  remain  due 
imder  the  decree,  and  application  for  execution  was  made  in  respect  of  four 
half-yearly  instalments  alleged  to  be  due  under  the  decree  :— 

Held,  that  the  decree-holder  had  the  option  of  taking  advantage  of  any 
default  and  was  entitled  to  execute  for  any  of  the  instalments  not  barred  by 
limitation  and  was  not  bound  to  apply  for  execution  within  3  years  from  date 
of  fu'st  default. 

100  P.  R.  1902  (Allah  Bakhsh  v.  Bhaicani)  (2),  and  Shankar  Prasad  v. 
Jalpia  Prasad  (3)  followed. 

188  P.  R.  1883  (F.  B.)  (Khair-ud-din  v.  Atu  Mai)  (4)    distinguished. 

Miscellaneous  further    appeal    from    the  decree  of  C.  L.    Dundas, 
Esquire,  Divisional  Judge,   Rawalpindi,  dated  5th  May  1909, 

Muhammad  Shafi  and  Govind  Das,  for  appellants. 
Pestonji  Dadabhai,  for  respondent. 


(Ij  (1891)  I.  L.  R.  16  Bom.  29  (F.  B.).      (3)  (1894)  I.  L.  R.  16  All.  371. 
(2)  100  A  R.  1902.  (4J  188  P.  R.  1883  (F.  B.). 
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The  judgment  of  the  learned  Chief  Judge  Avas  as  follows  : — 
Sir  Author  Reid,  C.  J. — This  is  apparently  an  appeal  under  dint  July  1912. 
section  70  (1)  (&)  of  the  Courts  Act,  although  confusion  has 
arisen  in  consequence  of  an  application  having  been  made  for 
admission  under  section  70  (a)  or  (b).  The  admitting  Judge 
merely  wrote  "  Let  notice  go  "  and  the  case  remained  in  the 
Civil  Revisions  Register.  The  grounds  taken  are  however 
obviously,  except  ground  1,  grounds  under  70  (1)  {h)  and  I 
have  heard  it  as  an  appeal  under  that   sub-section. 

The  question  for  decision  is,  whether  the  application  of  the 
17th  November  1908  for  realization  of  foui'  half-yearly  instal- 
ments from  15th  December  1905  to  14th  June  1907,  alleged  to 
be  due  under  a  decree,  was  within  limitation.  The  Courts 
below  have  concurred  in  answering  this  question  in  the 
affirmative.  It  has  not  been  alleged  that  the  instalments 
claimed  have  been  paid. 

100  P.  B.  1902  {Allah  Bakhsh  v.  Bhaivani)  (1)  is  directly  in 
point.     The   terms  of  the  decree   now  sought  to  be  executed  are 
that   the    defendant    shall  pay  the  amount  above  mentioned  by 
instalments    of  Rs.    200    hjtlf-yearly,  the  first  instalment  falling 
due   on  the  1st  Poh,  S.    1960  without  interest,  and   so  on,   with 
the  proviso    that   if  any   one   instalment   is   not   duly  paid   as 
aforesaid,  the  decree-holder  shall  be  entitled  to   recover   forth- 
with   thy     whole    amount  with  interest  at   eight  annas  per  cent, 
per  mensem  which  may  at  the  time    of  the  default   remain   due 
under  this  decree  ;  the  interpretation  of  this  decree  is   in   issue. 
In  the   case   cited  above    it    was  held  that  where  a  decree   for 
money  payable  by  instalments  contained  a  proviso  that  in  case  of 
default  of  payment  of  any  instalment  the   defendant   should  pay 
the  amount  decreed  in  a  lump  sum,  the    decree-holder   had   the 
option   of   taking  advantage  of  any  default,  and  was  entitled  to 
exe(;ute   his    decree    for  any   of  the  instalments  not  barred  by 
limitation   and  was   not    bound    to  apply  for  execution    within 
three  years  from  the  date  of  the  first  default.     The  exact   terms 
of  the  decree  dealt  with  are  not   recorded   in   the   judgment   or 
in   the    paper   book  of     the  case,    the     Court   of   first  instance 
recorded   that  the  amount  of  decree  was  payable  by  instalments 
with   a   condition   that   in    case   of   default  of  payment  of   any 
instalment  the    defendant   should  pay  the  amount  decreed   in  a 
lump  sunj,  and  held  that  this   condition  showed  that   the    judg. 
ment-debtor  was  bound  to  make  payment  in  a  lump  sum,    if  the 
decree-holder   so  desired   but   that   the   decree-holder  was  not 

(1)  100  F.  B.  iOU2. 
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bound  thereby  to  receive  payment  in  a  lump  sum.  The  lower 
Appellate  Coui't  described  the  decree  as  payable  by  instalments 
with  a  proviso  that,  in  case  of  default  the  whole  su.m  should 
become  payable.  The  Division  Bench  followed  Shankar  Prasad 
V.  Jalpa  Prasad  (1)  and  concuiied  with  the  learned  Judges  in 
that  case  in  holding  that  the  decree  should  be  considered  as  far 
as  possible  in  favour  of  the  judgment-creditor,  i.  e.,  as  giving 
him  an  option  wherever  this  could  fairly  be  done.  In  the 
jjresent  case  the  decree-holder  may  with  the  greatest  fairness, 
be  given  the  option  of  applying  for  execution,  as  he  has  applied, 
instead  of  realizing  the  whole  on  the  first  default. 

188  P.  B.  1883    {F.  B.)  Khair-ud-din  v.  Atu  Mai  (2)    deals 
'  Avith  the   tei-ms  of  a  bond,  not  with  the  terms  of  a  deci'ee,    and 

the  principle  that  the  construction  should  be  as  far  as  possible 
in  favour  of  the  decree-holder  was  not  applicable. 

For  these  reasons  I  follow  100  P.  B.  1902  (Allah  Bakhsh  v. 
Bhaivani)    (3)  and  dismiss  this  appeal  with  costs. 

Appeal  dismissed. 

No.  7. 

Before  Hon.  Mr.  Justice    Ghevis. 

DAL  SINGH— (Defendant)— APPELLANT 

Versus 

BAKHSHISH  SINGH  AND   ANOTHER— (Plaintiffs)— 
RESPONDENTS. 

Civil  Appeal  No.  646  of  1912, 

Murtijarje— redemption  of  murlcjaged  land  in  the  ha)ids  of  the  morl(jaijce's 
induw— intervention  of  reversioners. 

Held,  that  a  widow  who  has  succeeded  to  laud  held  by  her  deceased 
husband  as  mortgagee,  is  entitled  to  receive  the  mortgage  money  on  redemp- 
tion and  that  the  mortgagor  is  not  bound  to  sec  that  the  mortgage  money 
is  secured  for  the  beuetit  of  the  estate  or  to  associate  the  reversioners  ia 
the  transaction. 

Further  Appeal  from  the  decree  of  H.  A.  Buse,  Fsqaire, 
Additional  Divisional  Judge,  Amhalt  Division,  at  Ludhiana, 
dated  4th  October  1911. 

Tek  Chand,  for  appellant. 

Nand  Lai  and  Duni  Chand,  for  respondents, 

The  judgment  of  the  learned  Judge  was  as  follows  : — 

3/-ii    iuqusl  1912.  ChKvik,    .T, — The   land   in  dispute  belonged  to   Nagina  who 

mortgaged  it  with  possession  on   the    24tli  of  September  1901 

to    Kahla    Singh.     Kahla    Singh  died,    leaving    two    Avidows, 


a)  (1894)  I.  L.  R.  16  All.  371.  (2)  188  P.  R.  1883  (F.  B.). 

(3)  100  P.  R.  1902. 
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Mussammat  Niliali  and  Mussammat  Bhagi.  The  two  widows 
succeeded  equally  to  his  estate.  Plaintiffs  are  nephews  of 
Kahla  Singh.  Mussammat  Bhagi  has  surrendered  her  life 
interest  in  favour  of  the  plaintiffs.  Dal  Singh,  to  whom  the 
land  in  dispute  was  mortgaged  by  Nagina,  subsequently  to  the 
mortgage  in  fav^our  of  Kahla  Singh,  redeemed  half  the  land  by 
payment  to  Mussammat  Nihali  on  the  2nd  September  1908. 
The  plaintiffs  sue  for  a  declaration  that  this  redemption,  whicli 
they  designate  as  an  alienation  by  Mussammat  Nihali  shall  not 
affect  their  rever.sionary  rights.  The  first  Court  dismissed 
the  suit  but  the  learned  Divisional  Judge  on  appeal  has  decreed 
the  claim  holding  that  a  mortgagor  is  bouud  to  see  that  the 
money  paid  to  redeem  the  land  is  secured  for  the  benefit  of  the 
estate  and  that  it  is  his  duty  to  associate  the  reversioners  in  the 
transaction  and  that  a  discharge  by  the  widow,  acting  indepen- 
dently of  the  reversioners,  is  not  a  legal  quittance.  Against  this 
order  Dal  Singh  has  presented  a  petition  to  this  C  ourt.  The 
case  has  been  admitted  as  an  appeal  under  Section  70  (1)  (b). 

I  am  totally  unable  to  agree   with  the    learned   Divisional 
Judge.     The  widow  holds  the  estate  for   the    time     being.     She 
is    the   present   owner   of  the   estate   although    her     rights   as 
regards  alienation  are  even  less  than    those   of   a  male     owner 
and  although  her  ownership  is  limited  to   a   life   tenure,  so  that 
she  cannot  pass  on  the  succession  to  her  own  heirs.  The  custom- 
ary rule   is  that   a  widow  can  alienate  only   for   necessity,   but 
when  a  mortgagor  on  puisne  mortgagee  claims  to   redeem  land 
held  by  the  widow  as  mortgagee,   the  widow  is   unable  to  resist 
the  claim.     I  am  therefore    quite    unable    to    see    how   the   re- 
demption can  be  regarded  as    a  voluntary   alienation.     For  the 
plaintiffs-respondents   it   is    urged   before    me  that    Dal    Singh 
was  bound  to  satisfy  himself  that   the  money  actually  passed  to 
the   estate.     My  answer   to  this  is    that  when  the   money  was 
paid  to  the  widow,  who  was  tlie  holder  of  the  estate,    it  became 
an  accretion  to  the   estate   in   her  hands.     It  is  ti'ue  that  when 
the  Divisional    Judge  called    on   her  to   pay   the   money    into 
Court  she  did  not  comply  with  the  order   and    stated   that   she 
had   spent     the    money.     I   fail    to    see    what  authority    the 
Divisional  Judge  had  to  order  the  money  to  be  paid  into  Court. 
I  also  fail  to  see  that  it  was  any  part  of  the  duty   of  the   pui.sne 
mortgagee  when  redeeming  from  the  prior    mortgagee    to   take 
any  steps   to   satisfy  himself   that   Mussammat   Nihali    would 
apply  the   money  to    the   benefit    of   the    estate.     In  fact  Dal 
Singh  had   no   right   whatever     to   demand    from   Nihali   any 
security  as  regards  the  future  use  to  which  she    might   put   the 
money.     Had  he   required   any   such   secu.rity  she  would   pre- 
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sumably  have  answered  that  if  he  wished  to  redeem  his  duty 
was  simply  to  pay  her  the  money  and  not  to  impose  upon 
her  any  conditions  as  to  the  use  which  she  might  subsequent- 
ly make  thereof.  She  would  have  entirely  been  within  her 
rights  in  making  such  a  reply.  As  to  Dal  Singh  associating 
the  reversioners  with  himself  in  the  transaction,  I  note  that  it 
was  purely  a  transaction  between  Dal  Singh  and  Mussanimat 
Nihali  into  which  Dal  Singh  had  no  power  to  introduce  any 
third  party ;  Mussammat  Nihali  for  the  time  being  was  the 
sole  owner  of  the  estate. 

It  is  also  pleaded  on  behalf  of  the  plaintiffs  that  Dal  Singh 
had  no  right  to  effect  redemption  piece-meal.  The  answer  to 
this  is  that  the  mortgage  had  become  sjalit  up  between  the 
two  widows.  The  plaintiffs'  counsel  urges  that  there  has 
been  no  partition  of  the  land  between  the  two  widows.  This 
may  be  correct,  but  even  though  the  land  itself  has  not  been 
divided  by  metes  and  bounds  still  the  fact  remains  that  the 
mortgage  has  been  split  up.  Then  it  is  urged  on  plaintilfs'  behalf 
that  as  the  mortgage  in  favour  of  Kahla  Singh  was  for  the  period 
of  ten  years,  Mussammat  Nihali  had  no  right  to  allow  redemp- 
tion before  the  period  of  ten  years  had  elapsed.  Now  if 
Nihali  had  died  or  remarried  before  the  period  of  10  years  had 
elapsed,  this  plea  would,  I  think,  have  had  considerable  force, 
but  the  said  period  of  ten  years  has  now  elapsed  and 
Mussammat  Nihali  is  still  alive  and  has  not  remarried  ;  I  fail 
therefore,  to  see  that  the  plaintiffs  are  in  any  worse  jDosition 
now,  than  that  in  which  they  would  have  been  had  Nihali 
kept  Dal  Singh  waiting  till  the  end  of  the  ten  yeai\s. 

I  accept  tiae  appeal  and  reversing  the  decree  of  the  learned 
Divisional  Judge  I  restore  the  order  of  the  first  Court  dis- 
missing the  suit.     The  plaintiffs  will  pay  costs  in  all  Coui'ts. 

Appeal  accepted. 

Before  Bon.  Mr  Justice  Kensington  and    Bon.  Mr, 

Justice  Beadon. 

MILKHI— APPELLANT 

Versus 
BISHEN  DAS  AND  ANOTHER— RESPONDENTS. 

Civil  Reference  No.  51  of  1911. 
Pimjab  Alienation  of  Land  Act,  XI] I  of  1900,  section  21-A,  as  amended 
by  Punjah  Act  I  of  1907— reference  by  Deputy  Commissioner  to  Chief  Court 
to  revise  a  decree  passed  on  a  compromise-^Limitation. 

Certain  land  was  sold  by  an  agriculurist  to  a  non-agricultm-ist  by 
registered  deed  dated  21st  June  1879,  the  transaction  being  however  sub- 
sequently shown  in  the  Revenue  papers  as  a  mortgage. 
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On  29th  March  1910  the  grandsons  of  the  vendee  instituted   a  Ci\'il  suit 

whieli  was  decided  by  a  decree  on  a  compromise  imder  which  the  vendee  was 

declared  owner  of  thi'ee-fourths  only  of  the  land  sold. 

* 
On  21st  June  1911  application  was  made  to   the   Deputy  Commissioner 

to  exercise  the  power  conferred  on  him  by  section  21A,   Punjab   Alienation 

of  Land  Act.    The  Deputy  Conunissioner  thereon   sent  the  case   to   the  Chief 

Court  for  the  exercise  of    its  revisional  powers  imder  section  21-A    (2),   as 

no  appeal  lay  from  the  decree. 

Held,  that  the  procedure  of  the  Deputy  Commissioner  was  correct,  as 
the  decree  passed  on  a  compromise  was  not  appealable. 

200  P.  L.  R.  1911  {Katara  v.  Arjan  Singh)  (1),  referred  to. 

Held  also,  that  the  reference  was  in  time,  as  the  decree  in  question  only 
came  to  the  notice  of  the  Deputy  Commissioner  when  application  was  made 
to  him  on  21st  Jime  1911,  i.e.,  within  two  months  of  the  order  of  reference. 
(Section  21-A  (2)  ). 

Held  further,  that  as  the  transaction  was  really  a  sale  made  in  1879 
and  all  that  was  effected  by  the  decree,  passed  on  the  compromise,  was  that 
the  vendor  got  back  one-fourth  of  the  area  sold,  the  decree  did  not  contravene 
any  of  the  provisions  of  the  Act. 

Case  referred  by  W.  de  M.  Malan,  Esquire,  I.O.S.,  Deputy 
Commissioner,  JtUlundur  District,  ivith  his  No.  1676,  dated  the 
21st  August  1911. 

Beecliey  and  ^Muhammad  Iqbal,  for  petitioner. 

Duni  Chand,  for  respondents. 

The  order  of  the  Court  was  delivered  by — 

Kensington,  J.— This  is  a  reference  by  the  Deputy  Com-  2Qth  0-t  191^ 
missioner  of  Jullundui*  under  claitse  (2)  of  section  21-A,  Punjab 
Alienation  of  Land  Act,  asking  us  to  consider  in  revision 
proceedings  a  decree  passed  by  a  1st  class  Munsif  on  the  24th 
May  1910,  with  a  view  to  moditication  of  the  decree  if 
necessary. 

The  decree  in  question  was  passed  on  compromise,  and 
therefore  by  section  96  (3),  Civil  Procedui-e  Code,  no  appeal  lay 
to  the  Divisional  Coui-t.  It  is  for  this  reason  that  the  reference, 
dated  the  15th  August  1911,  has  been  made  to  the  Chief  Coui't. 
We  are  satisfied  that  the  reference  has  been  rightly  made  to 
the  Chief  Court,  as  has  been  already  held  by  one  of  our  learned 
colleagues  in  a  somewhat  similar  case  published  as  No.  200 
P.  L.  li.  1911  {Katara  v.  Arjaa  Singh)  (1).  "We  are  further 
satisfied  that  the  reference  has  been  submitted  within  time  as  the 
decree  in  question  only  came  to  the  notice  of  the  Deputy 
Commissioner  when  an  application  was  made  to  him  by  Milkhi 
on  the  21st  June  1911,  i.e.,  within  two  months  of  the  Deputy 
Commissioner's  order  of  reference* 

(1)  200  P.  L.  B.  1911. 
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When,  liowerer,  we  come  to  consider  the  circumstances  of 
the  decree,  which  have  been  correctly  set  out  by  the  Deputy 
Commissioner,  Ave  find  it  difficult  to  understand  upon  what 
principles  we  are  asked  to  modify  the  decree  in  any  way.  The 
case  put  to  us  is  that  the  decree  amounts  to  sale  of  three -fovirths 
of  a  considerable  holding  by  an  agriculturist  to  a  non-agricul- 
turist, and  that  it  should  therefore  be  set  aside  as  conflicting 
with  the  provisions  of  the  Land  Alienation  Act. 

Even  if  we  could  accept  this  view  of  the  case,  we  find 
ourselves  confronted  with  the  initial  difficulty  that  clause  (2) 
of  section  21-A  of  the  Act  only  pei*mits  us  to  alter  a  decree 
so  as  to  make  it  consistent  with  the  Act.  In  this  case  the 
utmost  that  could  possibly  be  done  would  be  to  set  aside  the 
decree  altogether,  and  leave  the  parties  in  the  position  of 
mortgagor  and  mortgagees,  which  they  had  previously  held 
for  some  thirty  years.  No  conceivable  form  of  mere  alteration 
of  decree  can  make  it  consistent  with  the  Act,  having  regard 
to  the  terms  of  clause  (2)  of  section  21-A.  We  have  consider- 
able doubt  whether  the  law  jjermits  us  to  set  aside  a  decree 
of  the  kind  altogether  and  to  declare  it  to  be  cancelled- 
notwithstanding  the  clear  provision  of  section  96  (3)  of  the 
Civil  Procedure  Code  to  the  effect  that  no  appeal  lies  from 
a  consent  decree.  We  are  therefore  not  very  clear  what 
Useful  purpose  the  Deputy  Conimissionsr  imagined  that  he 
could  secure  by  refei-ence  to  this  Court,  and  there  is  some 
want  of  precision  about  the  terms  of  the  reference. 

We  need  not,  however,  further  discuss  this  point,  as  we 
are  quite  clear  after  going  through  all  the  circumstances  under 
which  the  decree  was  j)assed  that  they  do  not  justify  interference 
of  any  sort,  and  we  think  it  is  to  be  regretted  that  the  Deputy 
Commissioner,  if  he  thought  that  there  had  been  a  technical 
infringement  of  the  law,  did  not  dispose  of  the  matter  himself 
by  at  once  consenting  to  the  so-called  sale  in  view^  of  the 
circumstances  under  which  it  was  effected.  These  circumstances 
are  as  follow^s  ; — On  the  21st  June  1879  a  deed  was  executed 
in  the  clearest  possible  terms  by  an  agriculturist-\endor 
purporting  to  sell  23/ij  highas  pakkt  (now  1-17  kanals)  to  a 
Brahmin  vendee  for  Rs.  700.  In  the  course  of  proceedings  at 
the  revised  settlement  the  transaction  was  brought  upon  the 
settlement  FanU  hadar,  a  document  now  obsolete  which  for 
practical  purposes  corresponded  with  what  is  now  known  as 
the  mutation  register,  on  a  report  by  the  patwari,  dated  the 
15th  December  1882,  that  the  alienation  should  be  entered  as 
une  of  mortgage  and  not  of  sale.  We  do  not  understand  upon 
^hat  principle  this  report  was   made,  as  throughout   the  deed 
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of  1879  the  teclinical  terms  used  are  those   of   purchaser,    seller, 
sale  deed,  consideration  for  sale,    etc.,    etc.,    leaving   no    sort   of 
doubt     as     to     the     natui'e    of    the    alienation.     On   the    24th 
June  1884  however  the  Sadar   Munsarim,    a   subordinate  settle- 
ment official  corresponding  with  what   was  subsequently   known 
as   the   Deputy    Superintendent,    and   invested    as     such     with 
powers   to   deal   Avith   undisputed   mutations,    passed   an   order 
sanctioning  the  entry  as  one  of   mortgage    on   the    ground   that 
there  was  no  dispute.     The  order  in   question    was    exceedingly 
brief  and  we  feel  some    doubt    whether   it   was    actually   made 
by  the  consent  of  parties,  but   possibly  at    that   time   pressure 
may  have  been  put  upon  the   vendee    to    accept   the    status    of 
mortgagee    in    view    of   the     considerable   area    of     appai'ently 
valuable  land  which  had  so  passed  into  his  possession.     In  1887 
the   case  was  again  brought  on  the  mutation   register,    after   the 
close  of  settlement  proceedings,    with  a   view    to    alteration   of 
the  entiy  from  One  of  mortgage  to  one  of  sale   on   the    ground  of 
a    "  settlement   mistake."      The    Tahsildar,     avIio    attested   the 
mutation,  declined  to  amend  the  entry  and  said  that    the  vendee 
should     seek    his   remedy    by    suit.      No   immediate   suit   was 
however  filed   and   a   I'easonable    explanation   for   the    delay    is 
given  to  us  in  the  fact   of  the   vendee's    illness    and   subsequent 
death,  leaving  certain  minors  as  his  representatives. 

In  1904  the  Jat  alienor  family   unsuccessfully    endeavoured 
to  redeem  the  alleged  mortgage  at    Rs.    700,   but   this   suit   was 
dismissed   by    the     District    judge   after    seeing  the    original 
document  of  1879  and  holding  that  it   was   in    fact   a   sale-deed. 
Eventually,    after   attaining   their   majoi'ity,   the   grandsons    of 
the  original   vendee   instituted   the    suit   now    in  point   on  the 
29th  March  1910  and  obtained  a  decree  by  compromise    on   the 
24th  May  19]  0  declaring  that  thr^ee-fourths  of  the  entire  holding- 
should  be  treated  as    permanently    alienated   to   the    plaintiffs, 
while  the   remaining  one-fourth  was  released  absolutely   to   the 
defendants.      This    decree  appears   to   have  been   accepted   by 
both  sides  under  arrangement  made  by  a  Panchayut,  and  it   was 
no  doubt   intended    to   be  an  equitable  decision  of   the   dispute 
having  i^egai-d  to  the  facts,  (1)  that   the   original   deed  of   1879 
was  clearly  di-awn  as  a  sale-deed,  and  (2)  that   ever   since   1884 
the  plaintiffs'  recorded     statics  had   been  that    of   a  moi-tgagee 
only. 

The  decree  in  question  was  entered  on  the  mutation  register 
in  July  1910  as  one  of  sale  by  an  agricultui-ist  to  a  non-agricul- 
tiu'ist  by  order  of  Court,  and  the  mutation  was  sanctioned  by 
the  Tahsildar,  who  took  no  notice  of  any  supposed  infringement 
of  the  Land  Alienation  Act  by  the  decree. 
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In  1911  the  present  petitioner,  Milkhi  sued  as  a  reversioner 
o£  the  alienors  to  contest  the  so-called  sale  of  three-fourths  of 
the  holding  in  1910.  This  suit  has  in  fact  been  dismissed  on 
the  26th  July  1911,  but  in  the  meanwhile  Milkhi,  finding 
apparently  that  his  suit  was  likely  to  be  unsuccessful,  began 
moving  the  Deputy  Commissioner  in  the  manner  described  above 
on  the  21st  June  1911  and  again  on  the  5th  August  1911.  We 
can  only  say  that  we  consider  it  a  distinct  misapplication  of 
terms  to  treat  the  compromise  decree  of  the  24th  May  1910 
as  one  of  sale  of  three-fourths  of  the  holding.  What  the  Court 
/  then  had  to  determine  was  whether  the  original  transaction  of 
1879  was  I'eally  one  of  sale  or  only  of  mortgage,  and  the  decree 
deciding  that  the  transaction  should  take  effect  as  one  of  sale 
for  three-fourths  of  the  property  was  really  beneficial  to  the  alien- 
ors. The  latter  have  thereby  obtained  possession  of  one-fourth  of 
the  holding  without  any  payment  whatever,  notwitstanding  the 
fact  that  they  deliberately  sold  the  entire  holding  outright  in  the 
first  instance.  All  that  the  compromise  decree  did  was  to  construe 
the  deed  of  1879  in  accordance  with  the  wishes  of  the  parties 
and  the  views  of  a  Panchayat  called  to  assist  in  the  settlement 
of  the  dispute.  To  treat  this  decision  as  technically  setting  up 
a  new  alienation  to  a  non-agricaltarist  in  opposition  to  the 
provisions  of  the  Land  Alienation  Act  appears  to  us  to  be 
altogether  indefensible. 

We  decline  to  hold  that  the  terms  of  the  Act  have  been 
in  any  way  infringed  and  our  answer  to  the  reference  is 
accordingly  that  the  decree  of  24th  May  1910  will  stand  un- 
altered. We  make  no  order  as  to  the  costs  of  this  Court  as  we 
consider  that  the  parties  can  hardly  be  made  responsible  for 
the  reference. 


No.  9. 

Before  Both.  Mr,  Jii>>tloe  Kensington  and  Ron,  Mr.  Justice 

Beadon. 

JAGAN  NATH— (Defendant)— PETITIONER 

Fersus 

NANAK  CHAND  AND  ANOTHER— (Plaintiffs)— 

RESPONDENTS. 

(Civil  Revision  No.  529  of  1911 ). 

Civil  Procedure  Code,  1908,  section  104  (1)  (/)  and  schedule  ll,  i)aras.  17, 
19,  20  and  21 — appeal  from  decree  passed  in  terms  of  an  award — where 
agreement  to  submit  was  made  out  of  Court — Revision, 

Plaiatifis  cutered  into  an  agreement  to  refer  certain  disputes  to  the 
arbitration  of  certain  arbitrators.    Subsequently,  no  award  having  been  made 
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the  parties  applied  to  the  Court  and  asked  that  the  agreement  be  filed  in 
Court  and  action  taken  thereon.  This  application  was  registered  as  a  suit 
and  proceedings  taken  in  terms  of  paras.  17—19,  schedule  IT  of  the  Code  of 
Civil  Procedure.  An  award  was  eventually  given  by  arbitrators  and  an 
umpire  appointed  by  the  Court  and  a  decree  passed  in  terms  of  that  award, 
a  variety  of  objections  having  been  disallowed.  From  this  decree  the 
defendant  filed  a  revision  to  the  Chief  Court,  but  it  was  urged  that  he 
had  a  right  of  appeal. 

Held,  that  the  right  of  appeal  allowed  by  section  104  (i;  (/)  of  the 
Code  of  Civil  Procedure  must  be  confined  to  cases  referred  to  in  paras.  20  and 
21  of  the  second  schedide  and  is  not  applicable  to  cases  falling  under  paras. 
17 — 19,  and  consequently  no  appeal  was  competent  in  the  present  case  imder 
this  section  or  othenvdse. 

1  P.  R.  1908  F.  B.  (Slwnkar  Mai  v.  Nathu  Mai)  (1)  and  80  P.  R.  1908 
(P.  C.)  {Hans  Raj  v,  Sundar  Lai)  (2),  referred   to. 

Held  also,   that  although    the  Court  had  power  in  case  of  errors  in 
procedure  or  misuse  of  jurisdiction  to  interfere  on    the  revision   side  with 
a  decree  passed  upon  an  award,  there  were  no  gi-ounds  in  the  present  case 
for  such  interference. 

89P.R.  1902  (F.  B.)  (Panna  Lai  v.  Mussammat.  Soman)  (3)  and  \oP.R. 
1899  {Sheo  Narain  v.  Sheo  Lam)  (4),  and  Nadicr  Chand  v.  Gobind  Cliander  (5), 
referred  to. 

Petition,  under  section  70    (a)    of  Act  XVIII  of  18S4!  for  revtsi mi 

of  order  of  Baba  Mihan  Hingh,   Subordinate  Judge,  1st  class, 

Amritsar,  dated  the  22nd  Fehi'tiary  1911. 

Shadi  Lai  and  Sheo  Narain.  for  petitioner. 
Muhammad  Shafi  and  Beechey,  for  respondents. 
The  judgment  of  the  Coni-t  was  delivered   by  — 

Kensington,  J. — In  this  highly  contentious   arbiti^ation  case     29/7i  Oct.  1912. 
covering   jiroperty   of   considerable    value  proceedings   in  Court 
opened  with  an  application,  dated  the  30th  August  1909,  praying  .    -- 

that  as  certain  arbitrators  appointed  out  of  Court  in  1906  had 
failed  to  deliver  an  award  the  agreement  of  reference  to  arbi- 
tration might  be  filed  in  Court  and  action  taken  thereon. 
The  application  was  registered  as  a  suit  and  the  proceedings 
have  since  continued  in  terms  of  that  portion  of  the  second 
schedule  to  the  Civil  Procedure  Code  which  is  covered  by 
paras.  17  to  19,  We  need  not  detail  the  course  of  the 
proceedings  as  this  has  been  fully  and  clearly  set  out  in  a 
long  and  carefully  written  judgment  of  the  Subordinate 
Judge,   dated  the   22nd  February    1911.     It  is   enough   to   say 

(1)  1  P.  R.  1908  (F.  P.).  (3)  89  P.  R.  1902  (F.  B.). 

(2)  80  P.  R.  1908  (P.  C).  (4)  15  P.  R.  1899. 

(5)  (1903)  2  Cal  L.  J.  CI. 
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that  by  this  judgment  a  variety  of  objections  were  disallowed 
and  eventually  a  decree  was  passed  in  terms  of  an  award, 
dated  the  7th  of  October  1910.  It  is  this  decree  which  we  are 
asked  to  set  aside  on  revision. 

Counsel  for  the  petitioner  (defendant  in  the  suit)  began 
his  argument  by  urging  that  the  law  gave  him  a  right  of 
appeal  and  that  the  petition  for  revision  should  accordingly 
be  treated  as  one  of  appeal.  The  argument  on  this  point, 
based  primarily  upon  the  tei^ms  of  clause  (f)  of  section  104, 
Civil  Procedure  Code,  covered  a  wide  ground,  involving 
questions  of  stamp  duty  and  of  the  right  of  appeal  from  decrees 
based  on  arbitration  awards,  which  necessitated  reference  to 
a  number  of  leading  rulings  on  the  point  including  more 
particularly  the  Full  Bench  ruling  of  this  Court,  No.  1  P.  R. 
1908  {Shanhar  Mai  v,  NatJm  Mai)  (1)  and  the  Privy  Council 
dec  ision  reported  as  80  P.  R.  1908  (Hans  Baj  v.  Simdar  Lai)  (2) 
We  need  not  discuss  the  elaborate  arguments  put  before 
us  on  both  sides,  upon  this  point  as  we  are  in  the  end  quite 
clear  that  the  defendant  has  no  right  of  appeal  either  under 
the  law  as  it  stood  up  to  1908  or  under  the  new  provision 
which  stands  as  section  104  (/)  of  the  Civil  Procedure  Code. 
By  that  provision  of  the  Code  an  appeal  is  allowed  only 
from  an  order  filing  or  refusing  to  file  an  award  in  an 
arbitration    without   the   intervention  of  the  Court. 

The  words  quoted  clearly  refer  to  those  proceedings  only 
which  are  taken  under  paras.  20  and  21  of  the  second  schedule 
to  the  Civil  Pi^ocedui^e  Code,  these  two  paragraphs  being 
expressly  headed  with  the  words  "  arbitration  without  the 
intervention  of  a  Court".  It  is  clear  to  us  that  no  part  of 
the  protracted  proceedings  of  this  case  in  the  lower  Court 
can  be  brought  under  the  paragraphs  specified  and  that  we 
are  solely  confined  to  paras.  17  to  19,  read  with  such  of  the 
previous  paras,  as  are  made  applicable  by  para.  19.  We  have 
no  authority  to  extend  the  terms  of  section  104  (f)  of  the  Code 
in  any  way,  and  this  new  provision  of  the  law  is  therefore 
inapplicable  to  the  pr-esent  case  and  we  ai^e  not  called  on 
to  determine  the  vexed  question  how  far  the  provision 
conflicts  with  clause  (2)  of  para.  21  of  the  second  schedule.  For 
the  purposes  of  the  present  case  the  law  stands  as  it  did 
prior  to  the  introduction  of  the  new  Code  of  Civil  Procedure, 
and  tinder  a  number  of  rulings  of  the  High  Courts  including 
the  rulings  of  this  Court  specified  above,  the  defendant  has  no 
right  of  appeal. 

(1)  1  P.  B.  1908  {F,  B.).  (2)  80  P.  R.  1908  (P.  C). 
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We  then  have  to  considei'  whether  the  circumstances  are 
such  as  to  give  the  defendant  the  benefit  of  such  powers  as  we 
may  have  for  intei-ference  hy  way  of  revision.  This  has  in- 
volved a  detailed  examination  of  the  proceedings  in  the  lower 
Court  and  more  especially  of  those  covering  the  period  from 
the  1st  of  June  1910  when  the  ultimate  order  was  passed 
appointing  Pandit  Kashmira  Mai  and  Lala  Bihari  Lai  a'i 
arbitrators.  It  was  in  consequence  of  a  representation  made  by 
Pandit  Kashmira  Mai  that  on  the  6th  July  1910,  Lala  Manohar 
Lai  was  appointed  umpii'e.  Put  briefly  the  argument  of  Mr. 
Shadi  Lai  on  behalf  of  the  defendant  has  been  that  all  the 
subsequent  proceedings  up  to  the  filing  of  the  umpire's  award 
on  the  7th  of  October  1910  should  be  set  aside  as  irregular. 
The  contention  is  that  from  the  6th  July  1910  onwards  the 
arbitrators  previously  appointed  should  have  been  treated 
as  superseded,  that  each  of  them  should  have  presented  his 
award  in  writing  to  the  umpire  and  that  the  umpire  alone  should 
have  dealt  with  the  case  until  the  framing  of  his  final  award.  It 
is  represented  that  this  procedui-e  was  not  in  effect  followed 
and  that  Pandit  Kashmira  Mai  and  the  umpire  continued  to 
deal  with  the  case  as  if  they  were  joint  arbitrators  to  the 
exclusion  of  the  dissenting  arbitrator  Lala  Bihari  L  al,  who 
never  in  fact  prepai'ed  any  award  at  all  representing  his  views 
on  the  case. 

We  are  quite  unable  to  accept  counsel's  contentions.  It 
may  be  true  that  Lala  Behari  Lai  found  himself  unable  to 
agi'ee  with  his  fellow  arbitrator  or  the  umpire,  but  we  can- 
not see  that  the  defendant  has  been  in  any  way  prejudiced 
by  the  coui'se  taken  in  the  proceeding.  Even  if  we  were 
pi-epared  to  accept  the  highly  technical  construction  of  the 
law  Avhich  counsel  has  ui^ged  upon  us,  the  most  that  can 
be  said  is  that  the  ai-bitrators  and  the  umpire  to  some  extent 
anticipated  what  must  have  been  the  action  of  the  Coui-t  if 
these  gentlemen  had  complied  with  every  conceivable  form- 
ality of  the  law. 

As  a  matter  of  fact  we  do  not  find  that  there  was  any 
important  deviation  fx-om  legal  formality.  The  mere  fact 
that  Lala  Bihari  Lai  never  stated  his  case  in  writing  is  in 
itself  unimportant.  He  had  ample  opportiuiity  to  do  so  if  he 
.wished  and  by  his  own  evidence  he  attended  all  the  meetings 
of  the  arbitrators  except  one  or  two.  The  whole  arbitration 
proceedings  are  on  record  before  us  and  we  find  that  the 
only  occasions  on  which  Lala  Bihari  Lai  was  absent  were 
on  the  27th  of  August  and  1st  of  September    1910,   on  which 
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occasions  two  witnesses  only  were  examined.  Even  then 
tlie  defendant  Jagan  Natli  was  represented,  and  he  cross- 
examined  those  witnesses  without  stating  any  objection. 
On  the  6th  October  there  was  a  meeting  of  the  arbitrators  and 
the  umpire  to  discuss  the  case  and  it  was  resolved 
to  close  the  proceedings  and  to  deliver  the  award.  Lala  Bihai-i 
Lai  did  not  even  then  object,  and  he  actually  signed  the  proceed- 
ings of  that  date.  We  cannot,  therefore,  hold  that  there  was 
any  irregularity  in  the  award  of  the  next  day  even  though  it 
represented  the  views  of  Pandit  Kashmira  Mai  and  the 
umpire  only  and  was  in  fact  di'afted  by  the  former,  which, 
■was  natural  enough   considering  his  position   as  a  pleader. 

The  defendant  is  equally  out  of  Court  if  we  refer  back 
to  the  cix'cumstances  under  which  an  umpire  was  appointed. 
The  parties  were  present  on  that  date  and  took  no  exception 
to  the  appointment.  Time  was  then  given  till  the  25th  of 
July  and  subsequently  extended  to  the  1 5th  of  August  and  7th 
October  without  protest  of  any  sort.  It  is  the  fact  that 
on  the  29th  July  the  defendant  filed  a  petition  in  Court 
objecting  to  the  umpire  but  the  case  was  not  down  for  hearing  on 
that  particular  date.  The  order  of  the  Court  was  that  the 
petition  should  be  placed  with  the  record  and  brought  up  on 
the  date  fixed,  viz.,  on  the  15th  of  August.  On  the  latter  date 
the  case  came  up  in  the  pi-esence  of  the  parties'  counsel  and  no- 
thing more  was  said  about  the  petition  of  the  29th  July,  with 
the  result  that  the  only  order  passed  was  for  extension  of  time 
as  desired  by  the  arbitrators.  We  are  clear  that  there  was 
no  irregularity  in  the  appointment  of  the  umpire  or  the  sub- 
sequent proceedings.  The  defendant  did  not  pi^ess  such  ob- 
jection as  he  took  on  the  29th  of  July  and  the  failure 
of  his  arbitrator  to  attend  on  two  particular  dates  was  immate- 
rial to  the  merits  of  the  proceedings.  Counsel  for  the' plaintiffs 
has  i^ef erred  to  a  number  of  rulings  of  different  High  Courts 
upon  this  point,  but  it  seems  to  Us  unnecessary  to  quote 
any  others  than  Wo.  15  T.Ti.  1899  {Slieo  Narain  v.  Slieo  Ilam){'] ) 
and  JSfaiUer  Chand  v.  Gobind  Chander  (2)  which  are  ample 
authority  for  holding  that  the  defendant  is  now  estopped  from 
liaising  what  may  be  termed  vexatious  objections.  No  sort 
of  case  has  been  made  out  here  for  interfei-ence  by  us  .on 
revision  even  if  we  fully  accept  the  scope  of  our  revisional 
po^Vers  indicated  by  the  Full  Bench  ruling  No.  89  P.  li.  1902 
(Joanna  Lai  v.  Mussaviiiiat  Soman)  (3)  wliich  deals  with    errors 


(Ij  15  P.  n,  1890.  (2)  (1903t  2  Cal  L.  J,  6i. 

(3;  89  F.  R.  1902  [F.  B.). 
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in  procedure  or  misuse  of  jurisdiction.  There  have  in  the 
present  case  been  no  such  errors  and  the  decree  as  finally 
passed  by  the  lower  Court  is  in  accordance  with  an  award 
passed  under  such  circumstances  that  no  allegation  of 
misconduct  by  the  arbitrators  can  possibly  be  established. 

Ws  accordingly  dismiss  this  application  for  revision  of 
the  decree  and  in  view  of  the  nature  and  money  value  of  the 
dispiite  we  direct  that  the  defendant-petitioner  do  pay  to  the 
plaintiffs  Rs.  100   as  costs  of  this  Cornet. 

Application  dismissed. 


No.  10. 


Before  Hon.  Sir  Arthur  Reid,  Kt.,  Chief  Judge,  and  Eon,    t.-^^"**  <-\^c>\^ 

Mr.  Justice  Battigan.  2f1  f^  */  •/  *  '^^t 

BISHEN  SINGH— (Plaintiff)— APPELLANT  .  /(  V  T 

Yersxis  '  '      ^ 

GANDA  SINGH  AND  OTHERS— (Defendants)— 
RESPONDENTS. 
Civil  Appeal  No.  506  of  1911. 

Punjab  Pre-emption  Act,  II  of  1905,  section  7  (2) — effect  of  Local  Govern- 
ment notification  declaring  that  right  of  pre-emption  shall  not  exist  in  certain 
areas,  on  sttit  instituted  prior  to  date  of  notification — Punjab  General  Clauses 
Act,  I  of  1899,  section  4. 

Held,  that  the  effect  of  a  notification  by  the  Local  Govemment  under 
section  7  (2)  of  the  Punjab  Pre-emption  Act  is,  that  the  right  of  pre-emption 
ceases  to  exist  in  the  notified  area  immediately  on  the  publication  of  the 
notification,  and  that  consequently  a  pre-emptor  loses  his  right  to  pre-emp- 
tion on  such  date,  even  during  the  pendency  of  a  suit  for  pre-emption,  and 
his  suit  must  be  dismissed. 

12  P.  R.  1900  {F.  B.)  (Nursing  Das  v.  Dholan  Das)  (!)  and  90  P.  R.  1904 
(F.  B.)  (Sahib  Dad  v.  Rahmat)  (2),  referred  to. 

Appeal  from  the  decree  of  B.  H.  Bird,  Esquire,  District  Judge, 
Midtan,  dated  22nd  Fehruary  1911. 

Sham  Lai,  for  appellant, 

Hukam  Chand,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by — 

Sir  Arthur  Reid,    C.  J. — A    preliminary    objection,   that     29th  Oci.  1912. 
under   section   39   of  the  Courts    Act    an    appeal    lies  to  the 
Divisional  Court  and  not  to  this  Court,  the  jurisdictional    value 
of  the  suit  being   30  times   the   annual    Government  revenues, 

<l)  12  P.  R.  1900  (F.  B.).  (2)  90  P.  R.  1904  (F.  B.). 
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I.e.,  something  less  than  Rs.  1,500,  has  force,  but  having 
regard  to  the  fact  that  the  appeal  was  admitted  in 
consequence  of  the  alleged  sale  price,  about  Rs.  7,000  being 
recorded  on  the  memorandum  as  the  value,  and  to  the  fact 
that  the  suit  has  been  dismissed  by  the  Court  below  solely  m 
the  ground  that  the  effect  of  the  Punjab  Government  Notifi- 
cation N"o.  771  of  the  6th  December  1910,  published  at  page 
924  of  Part  I  of  the  Punjab  Gazette  1910,  was  to  take  away 
the  right  of  pre-emption  while  the  suit  was  pending,  and  that 
it  was  therefore  "  waste  of  time  to  continue  an  infructuous 
suit,"  we  decided  to  treat  the  appeal  as  having  been  ti-ansferred 
to  this  Court  and  to  hear  it.  Had  the  appeal  been  returned 
for  presentation  in  the  Divisional  Court,  either  party  aggrieved 
by  the  decree  of  that  Court  would  have  a  right  of  second 
appeal  to  this  Court,  entailing  an  expenditure  of  the  time  of 
this  Court  equivalent  to  that  entailed  by  allowing  this  appeal 
to  proceed  here. 

The  notification  is  published  in  virtue  of  the  powers  con- 
ferred on  the  Local  Government  by  section  7  (2)  of  the  Punjab 
Pi'e-emption  Act,  which  is  in  these  words  : — "  No  right  of 
"  pre-emption  shall  exist  in  any  other  local  area  which  a 
"  Local  Government  may  by  notification  specify."  The  land 
in  suit  is  admittedly  within  the  local  area  covered  by  the 
notification,  and  the  terms  of  the  notification  are  that  His 
Honour  the  Lieutenant-Governor  is  pleased  to  direct  that  no 
I'ight  of  pre-emption  shall  exist  in  such  area. 

Counsel  for  the  appellant  has  cited  12  P.  B.  (F.  B.)  1900 
(Narstng  Das  v.  Dholan  Das)  (1)  and  90  P.  R.  (F.  B.)  1904 
(Sahib  Dad  v.  Bahmat)  (2)  for  the  proposition  that  the  notifi- 
cation has  not  retrospective  effect  and  cannot  affect  any  right 
of  pre-emption  in  respect  of  which  a  suit  had  been  instituted 
before  the  notification  was  published.  The  rulings  cited  deal 
with  section  4  of  the  Punjab  General  Clauses  Act  of  1898, 
which  deals  with  repeals  of  Acts  and  does  not  touch  the 
question  of  notifications.  They  consequently  do  not  help  the 
appellant.  Under  the  terms  cf  the  notification  and  section 
under  which  it  was  framed,  the  right  of  pre-emption,  now  in 
suit,  ceased,  in  our  opinion,  to  exist  immediately  on  the 
publication  of  the  notification,  and  was  consequently  not  in 
existence  on  the  22nd  Itbruary  1911,  the  date  of  dismissal 
ol  the  suit  by  the  Coui-t  below,  although  it  was  in  existence  in 
July  1910,  when  the  suit   was   instituted.       The    Court   below 

(1)  12  P.  R.  1900  (F.  B.).  (2)  90  P.  R.  1904  {F.  B.). 
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had,  in  our  opinion,  no  alternative  to  dismissing  the  suit, 
having-  no  power  to  pass  a  decree  establishing  a  right  which 
had  ceased  to  exist. 

For  these  reasons  we  dismiss  the  appeal  with  costs,  which 
will,  subject  to  the  rules  regarding  certificates,  etc.,  be  calculated 
on  a  30  years"  revenue  valuation. 

Appeal  dismissed. 


No.  11. 

Before  Hon.  Mr.  Justice    Robertson  and  Hon.  Mr.  Justice 

Chevis. 

YUSAF  AND  OTHERS— (Dependants)—  ♦ 

APPELLANTS 
Verstis 
NAZA—  (Plaintiff)— RESPONDENT. 

Civil  Appeal  No.  481  of  1910. 
Civil  Procedure  Code,  1908,   order  47,  i-ule  7— appeal  from  order  granting 
application  for  review  for  "  other  sufficient  reason"  tinder  rule  I— Revision. 

Held,  that  no  appeal  lies  under  order  47,  rule  7  of  the  Code  of  Civil 
Procedure  from  an  order  gi-anting  a  review  for  "  other  sufficient  reason  " 
under  mle  1. 

Held  also,  that  the  fact  that  the  District  Judge  ordered  further  evidence 
to  be  produced  did  not  bring  the  order  within  the  pui'view  of  rule  4  (2j  of 
order  47. 

Kessvwji  Issur  v.  Great  Indian  Peninsular  Ry.  Co.  (1)  and  Ramanadhan 
Chetti  V.  Narayanan  Chetti  (2),  referred  to. 

Held  also,  that  such  an  order,  being  an  interlocutory  one,  should  not  be 
interfered  with  on  revision,  except  imder  very  special  circumstances. 
Tekaetkhood  Narain  Singh  v.    Toolsic  Roy    (3),  referred  to. 
Appeal  from  the  order  of  Sardar  Ali  Htisain  Khan,  Kazilhash, 
District  Judge,  Hissar,  dated  Mh  April  1910. 
Shadi  Lai,  for  appellant. 
Muhammad  Shafi,  for  respondent. 

The  judgment  of  the  Court  was  delivered  by — 

Robertson,  J. — We  have  heard  arguments  by  the  learned  31s^  Oct^  1912. 
counsel  for  the  appellants,  bat  he  has  failed  to  convince  us  that 
any  appeal  lies.  AVe  have  carefully  perused  the  grounds  upon 
which  a  review  of  the  judgment  of  the  lower  Court,  dated  25th 
January  1910,  was  applied  for  and  the  order  granting  the 
review,  and  we  can  find  nothing  in  either  which  brings  the 
order  within  the  purview  of  order  47,  rule  7  (1).  Under  that 
order  and  rule  an  appeal  lies  fx^om  an  order  admitting  an 
application  for  review  only  on  three  specific  grounds. 

(1)  (1907)  I.  L.  R.  31  Bom.  381  (P.  C).       (2)  (1904)  14  Mad.  L.  J.  321. 
(3)  (1871)  15  W.  R.  9. 
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Order  47,  rule  7  (1)  runs  as  follows  : — 
"  7  (1).     An  order  of  tlie   Court   rejecting-  tlie  application 
shall  not  be  appealable,  but    an  order   granting   an    applicatidn 
may  be  objected  to  on  the  ground  that  the  application  was — 

(a)  in  contravention  of  the  provisions  of  rule  2,  , 

(6)  in  contravention  of  the  provisions  of  rule  4,  or 
(c)  after   the   expiration   of   the     period     of  limitation 
prescribed  therefor  and  without  sufficient  cause. 

Such  objection  may  be  taken   at  once  by   an   appeal   from  ^ 
the  order  granting  the    application    or  in  any  appeal   from  the 
final  decree  or  order  passed  or  made  in  the  suit  " 
^  It  is  not  suggested  that  the  order  of  4th  April  1910    comes 

under   rule  2,  or^is    barred  by  limitation   but  Mr.    Shadi    Lai 
contends     that    it     comes     under    rule    4.       Rule   4   runs     as 

follows  : — 

"4  (1).  Where  it  appears  to  the  Court  that  there  is  not 
sufficient  ground  for  a  review,  it  shall  reject  the  application. 

(2).  Where  the  Court  is  of  opinion  that  the  application  for 
review  should  be  granted,  it  shall  grant  the  same  : 

Provided  that — 

(a)  no    such    application     shall     be    granted      without 

previous  notice  to  the  opposite  party,  to  enable 
him  to  appear  and  be  heai-d  in  support  of  the 
decree  or  order,  a  review  of  which  is  applied  for  ; 
and 

(b)  no  such  application   shall    be  granted  on  the  ground 

of  discovery  of  new  matter  or  evidence,  which  the 
applicant  alleges  was  not  within  his  knowledge 
or  could  not  be  adduced  by  him  when  the  decree 
or  order  was 'passed  or  made,  without  strict  proof 
of  such  allegation." 

Now  it  is  quite  clear  from  a  perusal  of  the  grounds  of  the 
application  for  review  and  of  the  order  gi^anting  it  that  rule  4 
(2)  cannot  apply.  It  was  never  suggested  in  the  application 
that  the  ground  for  review  was  "  the  discovery  of  new  matter 
or  evidence  which  the  applicant  alleges  was  not  within  his 
knowledge  or  could  not  be  adduced  by  him  when  the  decree 
was  passed  or  made." 

The  review  is  granted  on  totally  different  grounds  and 
comes  under  the  provisions  of  order  47,  rule  1,  the  review  being 
granted  for  what  the  Judge  considered  to  be  "  other  sufficient 
reason"  and  from  a  review  granted  on  such  grounds,  whether 
those  grounds  would  be   held   by  this  Court  to  be  "  sufficient  " 
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or  not,  no  appeal  lies.  Of  course  an  appeal  will  lie  in  the 
ordinary  coarse  from  the  S-iinl  judgment  and  decree  passed 
on  review. 

"We  are  quite  clear  that  this  appeal  does  not  lie,  the 
contention  put  forward  that  because  the  District  Judge  ordered 
further  evidence  to  be  produced,  the  order  comes  within  the 
purview  of  order  47,  rule  4  (2)  cannot  be  sustained  nor  do  the 
rulings  quoted  to  us  support  that  view  {Kessowji  Isstir  \.  Great 
Indian  Peninsular  Baihvay  Co.  (1).  It  was  then  urged  that  if  it 
be  held  that  no  appeal  lies,  this  Court  should  interfere  on 
revision,  firstly  because  no  further  appeal  will  lie  from  this  order 
allowing  review  on  any  other  gi'ounds  and  secondly  because  an 
order  on  revision  setting  aside  the  order  for  review  would  save 
further  delay  and  expense.  In  support  of  the  view  that  no  fur- 
ther appeal  lies  a  judgment  published  as  Hamanadhan  Chetti  v. 
Narayanan  Chetti  (2)  was  quoted  ;  possibly  no  further  appeal  does 
lie.  We  offer  no  opinion-  If  it  does  not  it  is  because  the 
legislature  did  not  wish  to  hamper  Judges  in  the  exercise  of 
the  power  of  review  of  their  own  judgments,  for  what  they 
might  consider  sufficient  cause,  of  which,  after  all,  they  would 
be  the  best  Judges.  It  is,  however,  a  clear  and  salutory 
principle  of  procedure  that  this  Court  will  not  interfere  on 
revision  with  an  interlocutory  order  except  under  very  special 
circumstances.  None  such  appear  to  us  to  exist  in  this  case, 
nor  do  we  see  that  the  judgment  of  the  Calcutta  High  Court, 
reported  as  Tekaetkhood  Narain  Singh  v.  Toolsie  Boy  (3),  is  of 
any  assistance  to  the  petitioner.  The  right  to  review  its  own 
judgments  is  confeiTcd  on  Coui-tsby  order  47,  rule  1,  and  should 
not,  in  our  opinion,  be  further  restricted.  We  are  of  opinion 
that  no  appeal  lies  and  Ave  see  no  reason  to  interfere  on 
revision. 

The  appeal  is  rejected  with  costs. 

Appeal  dismissed. 

No.  12. 

Before  Hon.  Mr.  Justice  Rohertson  and  Hon.  Mr.  Justice 

Beadon, 
13ANAKSI   DAS— (Judgment-Debtok)— APPELLANT 

Versus 

NATHU  MAL  AND  OTHERS -(Deckee-Holders)— 

RESPONDENTS. 

Civil  Appeal  No.  481  of  1912. 

Citil  I'roccdurc  Cude,  1908,   order  34,  rules  4  and  5   (2)— mortgage— 
iuit  for  sale—after  prdiminai-y  decree,  if  money  is  not  paid,  Court  must 

(1)  (1907j  I.  L.  R.  31  Bovi.  381  (P.  C).       (2)  (1904)  14  Mad.  L.  J.  321. 
(3)  (1871)  15  W.  R.  y. 
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make  a  final  decree  for   sale  and  cannot  recognise  any  settlement  except  by 
payment. 

Held,  that  in  a  suit  by  a  mortgagee  for  sale  of  the  mortgaged  property, 
where  the  Court  has  passed  a  preliminary  decree  under  order  34,  rule  4, 
schedule  II  of  the  Code  of  Civil  Procedure  and  the  money  is  not  paid  as 
directed,  the  Court  is  bound  to  pass  a  final  decree  for  sale,  as  provided  in  rule 
5  (2)  and  can  recognise  no  other   settlement  except  by  payment  into  Court, 

Miscellaneous  first  appeal  for  reversal  of  the  decree  of  A.  Latifi , 
Esquire,  District  Judge^  Delhi,  dated  9fh  March  1912. 

Roshaii  Lai,  for  appellant. 

Ram  Bhaj  Datta,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by — 

4>tk  Nov    1912  Beadon,  J. — This  is  an  appeal   from   a  final   decree   passed 

iinder  order  34,    rule  5  (2),  Civil   Procedure    Code,    in  a  suit  for 
sale. 

The  preliminary  decree  w^as  passed  on  the  9th  Ma  y  1911 
and  the  period  for  payment  expii-ed  on  9th  November  1911, 
nothing  was  paid  and  accordingly  the  application  was  made 
on  which  the  final  decree  has  been  passed. 

Defendant-appellant  objected  to  the  final  decree  being- 
passed  on  the  ground  that  plaintiff-respondents  had  a  greed  to 
take  over  pai't  of  the  property  in     satisfaction  of  the  debt. 

The  lower  Court  has  not  considered  the  question  whether 
or  not  the  alleged  agreement  was  entered  into,  because  it  has 
held  that  ev^en  if  there  was  such  an  agreement,  it  cannot  be 
recognised. 

We  arv3  o£  opiuiou  that  the  lower  Court  is  right.  Order 
34,  rule  5,  Civil  Procedure  Code,  recognises  no  settlement 
except  by  payment  into  Court  and  clause  (2)  of  the  rule 
provides  that  "  where  such  jDayment  is  not  so  made,  the  Court 
"  shall,  on  the  application  made  in  that  behalf  by  the  plaintiff 
**  pass  a  decree  that  the  mortgaged  property,  or  a  sufficient  part 
"  thereof,  be  sold  and  that  the  proceeds  of  the  sale  be  dealt 
"  with  as  is  mentioned  in  rule  4."  This  gives  the  Coui't  no 
option  in  the  matter  and  if  payment  has  not  been  made  into 
Court  on  or  before  the  fixed  date,  the  Court  must  pass  a  final 
decfee  for  sale  of  the  property. 

We  dismiss  the  appeal  with  costs i 

Appeal  dismtssecl, 
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No.  13. 

Before  Eon.  Mr.  Jmtice  Robertson  and  Hon.  Mr.  Justice 

Beadon. 

ALIMARDAN— (Plaintiff) 

Verstis 

BAKAR  KHAN— (Defendant). 

Civil  Reference  No.  1  of  1912. 

Government  Tenants  {Punjab)  Act,  III  of  1893,  sections  7  and  8 — tenancy 

to  be  held  by  a  single  person  at   all  times  succession  of  one  of  several 

brothers  sanctioned  on    death   of   tenint  without  a  son.     Cicil   suit   by  other 

brother  settled  by  ompromise  by  which  both  brothers    were  to  hold   the  tenancy 

jointly —refereu'c  by  Deputy  Commisuomr  to  C'lief  Court. 

A  Government  tenaat  died  sonless  leaving  a  widow,  a  minor  daughter 
and  three  brothers  M.  K  ,  A.  M  ,  and  B.  K.  One  of  the  conditions,  on  which 
the  tenancy  was  held  was,  that  on  the  decease  of  the  tenant  for  the  time 
being,  it  was,  in  every  case,  to  devolve  upon  a  single  person.  The 
Colonization  Officer  sanctioned  mutation  in  the  name  of  B.  K.,  one  of  the 
brothers,  subject  to  payment  of  Rs.  75  at  each  harvest  to  the 
widow.  On  this  A  M.  sued  B.  K.  in  the  Civil  Court  for  possession 
on  the  ground  that  he,  as  eldest  son  of  his  father,  was  entitled  to  succeed. 
The  parties  entered  into  a  compromise  by  which  these  two  brothers  were 
to  hold  the  tenancy  jointly  and  be  jointly  liable  for  the  payments  of  Rs.  75 
to  the  widow,  and  the  District  Judge  passed  a  decree  in  terras  of  the  com- 
promise. The  Colonization  Officer  then  refused  to  sanction  mutation  giving 
effect  to  the  decree,  and  asked  the  Deputy  Commissioner  to  request  the 
District  Judge  to  review  his  judgment,  and  if  he  could  not  do  so,  to  move 
the  Chief  Court.  The  District  Judge  held  that  he  could  not  review  his 
judgment  and  referred  the  case  to  the  Chief  Court  for  revision. 

Held,  that  there  is  no  special  procedure  provided  by  Act  III  of  1893 
itself,  or  any  where  else,  by  which  the  Deputy  Commissioner  can  move  for 
the  revision  of  a  decree  which  contravenes  the  provisions  of  the  Act. 

Held  also,  that  as  the  landlord  (Government)  was  not  a  party  to  the 
suit,  the  coirrt  was  not  concerned,  as  between  the  parties  to  the  suit,  whether 
sanction  under  section  8  of  the  Act  had  been  given  or  not,  to  the  transfer  of 
A  share  of  the  tenancy,  and  acted  correctly  in  giving  effect  to  the 
compromise. 

Held  fm'ther,  that  the  decree  of  the  lower  Court  will  in  no  way  prevent 
the  Government  from  enforcing  any  right  which  it  may  have,  in  consequence 
of  the  inf ringement_of  the  conditions  ofjhe  tenancy. 

Case  referred  by  the  District  Judge  through  8.  S.  Harris,  Esquire, 
Divisional  Judge,  Shahpur  Division,  at  Sargodha,  with  his 
No.  638,  dated  the  'drd  November  1911. 

Nand  Lai,  for  plaintiff. 

Rustomji,  for  defendant. 
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The  judgment  of  the  Court  was  delivered  by — 
2^th  Nov.  1911.  Beadon,    J. — This     reference     relates    to   a     Government 

tenancy,  to  which  the  Government  Tenants    (Punjab)  Act,   No. 
Ill  of  1893  applies. 

Under  section  7  of  the  Act  the  grantee  holds  the  land  as 
a  tenant  fx'om  Government  on  certain  prescribed  conditions — a 
copy  of  these  conditions  has  not  been  submitted  with  the 
reference  and  consequently  we  have  not  been  able  to  refer  to 
them.  ]t  is,  hoAvever,  admitted  before  us  that  under  these 
conditions  the  tenancy,  on  the  decease  of  the  tenant  for  the  time 
being,  shall  in  ever}'  case  devolve  upon  a  single  person  as  an 
impartible  holding. 

Apart  from  these  conditions  section  8  of  the  Act  provides 
that  the  rights  or  interests  vested  in  a  tenant  shall  not  be 
transferred  by  private  contract  without  tlie  previous  consent  in 
writing- *of  the  Financial  Commissioner. 

In  the  present  case  the  land  was  granted  to  one  Sahib 
Din  who  died  in  1908  without  male  issue,  but  leaving  a  widow 
Mussammat  Nur  Bhari,  a  minor  daughter  and  three  brothers 
Madat  Khan,  Ali  M  ardan  and  Bakar  Khan. 

On  the  death  of  Sahib  Din  the  Colonization  Officer  sanc- 
tioned mutation  in  favour  of  Bakar  Khan  subject  to  the  pay-? 
ment  by  him  of  Rs.  75  at  each  hai-vest  to  Sahib  Din's  widow. 
On  this  Ali  Mardan  institu  ted  a  civil  suit  for  possession  of  the 
land,  on  the  ground  that  he,  as  eldest  son  of  his  father,  was 
entitled  to  succeed.  In  this  suit  on  the  date  fixed  for  healing 
Ali  Mardan  and  Bakar  Khan  entered  into  a  compromise  by 
which  these  two  brothers  were  to  hold  the  land  jointly  in  equal 
shares  and  were  to  be  jointly  liable  for  the  sum  of  Rs.  75 
payable  at  each  harvest  to  the  widow — and  thereupoB  the 
Court  passed  a  decree  in  terms  of  the  compromise. 

The  Colonization  Officer  refused  to  sanction  mutation 
giving  effect  to  the  decree  and  wrote  to  the  Deputy  Commis' 
sioner  as  follows  : — 

"  This  order  of  the  District  Judge  is  quite  illegal  and 
"  against  the  conditions  of  the  grant  which  is  a  horse  breeding 
"  peasant  grant.  Section  1 7  of  the  conditions  absolutey  forbids 
"  any  alienation  of  any  part  of  the  grant  without  the 
"  previous  sanction  of  the  Financial  Commissioner,  and  it  is  an 
"  essential  point  with  all  horse  breeding  grants  that  they 
"  should  not  be  sub-divided. 

"  Will  you  please  ask  the  District  Judge  to  review  his 
"  order,  if  he  can,  and  not  to  entertain  such  suits  in  futui-e.     If 


f  BBRUART,  1913.  ]  CIVIL  JUDGMENTS-No.  13.  51 

"  he  cannot  x^eview  his  order  the  case  should  be  at  once  repoi'ted 
"  to  the  Financial  Commissioner  for  the  Chief  Court  to  be 
"  moved.  I  cannot  sanction  mutation  on  the  District  Judge's 
"  decree. 

"  Ali  Mardan  Khan's  proper  course  was  to  appeal  to  the 
"  Commissioner  against  my  mutation  order." 

The  Court  which  passed  the  deci'ee  was  the  Coui't  of  the 
District  Judge,  to  whom  a  copy  of  the  Colonization  Officer's 
note  was  forwarded.  On  considering  the  matter  the  District 
Judge  rightly  held  that  he  had  no  power  to  review  his  judg- 
ment but,  being  of  opinion  that  he  had  in  error  passed  an  illegal 
decree,  he  has  referred  the  decree .  through  the  Divisional 
Judge  to  this  Court  for  revision. 

Before  us  there  has  been  no  appearance  on  behalf  of 
Government  but  we  have  heard  Counsel  on  behalf  of  Ali 
Mardan  and  Bakar  Khan,  of  whom  the  latter,  on  the  technical 
gi'ounds  raised  by  the  Colonization  Officer,  now  seeks  to  avoid 
the  compromise  and  the  decree. 

Under  section  21  A  of  the  Punjab  Alienation  of  Land  Act 
a  special  procedure  has  been  provided  by  which  the  Deputy 
Commissioner  can  move  for  the  revision  of  a  decree,  which  in 
any  way  contravenes  the  provision  of  that  Act,  but,  as  far  as  we 
are  aware,  no  similar  special  procedui-e  has  been  provided  by 
law  in  respect  of  tenancies  to  which  Act  III  of  1893  applies, 
and  we  are  unable  to  find  any  good  ground  on  which  we  can 
interfere  with  the  decree  now  in  question. 

The  Colonization  Officer  appears  to  be  mistaken  in  his 
view  of  the  position  of  the  Courts  in  the  matter  and  to  have 
overlooked  the  fact  that  the  decree  in  no  way  affects  the  rights 
of  the  Government  as  landlord. 

A  transfer  of  a  tenaucy  or  a  share  of  a  tenancy  can  take 
place  with  the  sanction  of  the  Financial  Commissioner  as 
representative  of  the  landlord  and,  as  the  landlord  was  not  a 
party  to  the  suit,  the  Court  was  not  concerned  with  the  question 
whether  sanction  had  been  given  or  not — as  between  the 
parties  to  the  suit  and  apart  from  the  interests  of  the  landlord 
who-was  not  a  party,  there  was  a  valid  compromise,  to  which 
the  Court  was  bound  to  give  effect  in  a  decree — and  the  decz^ee 
passed  in  accordance  with  the  compromise  is  not  against  the 
landlord  and  in  no  way  prevents  the  Government  from  enforc- 
ing any  rights  which  it  may  have  in  consequence  of  infringe* 
toent  of  the  conditions  of  the  tenancy. 
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It  may  be  that  the  landlord,  if  so  advised,  may  take  steps 
to  obtain  ejectment  or  to  otherwise  enforce  the  conditions  of 
the  tenancy,  but  it  is  also  possible  that  the  landlord  may  not 
elect  to  do  so.  In  either  case  Bakar  Khan  cannot  avoid  the 
bargain  and,  as  between  him  and  Ali  Mardan  who  were  parties 
to  the  suit,  the  compromise  and  the  decree  are  valid  and 
binding. 

Under  these  circumstances  we  are  unable  to  revise  the 
decree  and  we  decline  to  intei'fere  with  it. 

Each  party  in  this  Court  will  pay  its  own  cost. 

Eevision  rejected. 


No.  14. 

Before  Hon.  Mr.  Justice  Shah  Din  and  Hon.    Mr.  Justice 
Scott-Smith, 

ALA  SINGH |AND  OTHERS— APPELLANTS, 

Versus 
WASAWA  AND   OTHERS— RESPONDENTS. 

Civil  Appeal  No.  926  of  1911. 

Cixil  Procedure  Code,  1908,  section  47  and  order  Zl,  rule  58 — collaterals, 
tcho  have  succeeded  on  death  of  uidoiv  {Judgment-debtor)  to  property,  not 
her  representatives— hence  no  appeal  from  order  of  executing  Court  in 
resjicct  of  collaterals'  objections. 

The  applicants  had  brought  a  suit  against  a  widow  in  respect  of 
a  bond,  her  husband  had  given,  and  obtained  a  decree  against  the  property 
of  her  husband — then  the  widow  married  again  and  the  reversioner  got 
possession  of  the  property.  On  application  for  execution  the  collaterals 
objected,  that  they  were  not  bound  by  the  decree.  The  District  Judge  held 
that  the  decree  could  not  be  executed  against  the  property  in  the  collaterals' 
possession.    The  decree-holder  appealed. 

Held,  that  the  collaterals  were  not  "representatives "  of  the  judgment- 
debtor  ■«  ithin  the  meaning  of  section  47,  Ci\'il  Procedure  Code,  and  there- 
fore no  appeal  was  competent  from  t];ie  order  of  the  District  Judge. 

Tallapragada   Sundarappav.  Boorugapalli  Sreerannilu  (1),  followed. 

Held  also,  that  as  no  property  was  attached  in  the  hands  of  the  collater- 
als prior  to  the  order  of  the  District  Judge,  order  21,  rule  58  did  not  apply 
to  the  case. 

Further   appeal  from  the    decree  of   Khan   Bahadur   Khan   Abdul 
Ghafnr   Khan,    Khan    of    Z,nda,    Divt'htonal    Jndije,    Sialliot 
Division,  dated  26^/i  May  1911. 
Appellants,  in  person. 
Dalip  Sin^h,  for  respondents. 

(1)  (1907)  I.  L.  R.  30  Mad.  402. 
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The  judgment  of  tlie  Court  was  delivered  hj — 

Shah  Din,  J. — The  facts  are  suflBciently  stated  in  the  order  1st  May  1912. 
of  the  District  Judge,  dated  the  22nd  Febniary  1911,  and 
in  the  referring  oiderof  the  learned  Chief  Judge.  On  the 
re-marriage  of  the  widow  of  Haveli  Singh,  his  property  came 
into  the  possession  of  his  reversioners,  and  the  decree-holders 
made  an  application  on  the  15tli  October  1910,  for  execution 
of  the  decree  by  attachment  of  the  property  of  Haveli  Singh  in 
the  hands  of  his  reversioners  whose  names  were  given  in  the 
application.  On  the  17th  October  notice  was  issued  to  the 
said  reversioners  to  shew  cause  why  the  application  for  exe- 
cution should  not  be  gi-anted.  No  attachment  was,  however, 
placed  on  any  portion  of  Haveli  Singh's  property,  though  it 
appears  from  the  record  that  some  of  the  reversioners  of 
Haveli  Singh  settled  privately  with  the  decree-holders.  On 
the  14th  Febi'uary  1911  Ala  Singh,  appellant,  made  an 
application  to  the  executing  Coui^t  stating  that  the  decree 
of  which  execution  was  sought  was  a  collusive  and  fraudulent 
one ;  that  Haveli  Singh  had  not  raised  any  loan  from  the 
decree-holders ;  that  he  had  no  necessity  of  doing  so ;  and 
that  the  decree  was  not  binding  upon  him  as  a  reversioner 
of  Haveli  Singh.  Upon  this  the  District  Judge  rejected  the 
application  for  execution  and  referred  the  decree-holders  to 
a  regular  suit  to  establish  their  right  to  proceed  against 
Haveli  Singh's  property  in  the  hands  "of  the  reversioners  other 
than  those  who  had  settled  vrith.  them.  It  is  clear  that  this 
order,  whether  it  was  right  or  wrong,  was  not  one  passed  under 
section  47  of  the  Civil  Pi*ocedure  Code,  inasmuch  as  the 
reversioners  of  Haveli  Singh,  who  were  objecting  to  the 
execution  of  the  decree  against  his  property  in  their  hands 
on  the  gi'ounds  mentioned  above,  were  in  no  sense  of  the  term 
"  represents. fives  "  of  the  judgment-debtor,  the  widow  of 
Haveli  Singh,  within  the  meaning  of  section  47  aforesaid. 
This  is  settled  by  the  decision  in  JaUapragada  Sundarappa  v. 
Boorugapali  Sreerarmdu  (\).  In  the  course  of  their  judo-menfc 
in  that  case  the  learned  Judges  say  at  page  405,  "  the  case  of 
"  the  plaintiff's  (the  reversioners  of  the  last  male  owner) 
"  being  that  the  decree  itself  was  one  not  binding  on  them 
"  as  there  was  no  debt  due  by  the  last  male  owner,  the  question 
"  thus  i-aised  with  reference  to  the  decree  is  not  one  which 
"  could  have  been  tried  in  execution,  and  section  244  of  the 
"  Civil  Procedure  Code  has  no  application  to  the  case."  It 
also   appears  to  us    that  the    question  of   want  of    necessity  for 


(1)  (1907)  /.  L.  R.  30  Mad.  402. 
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the  loan  for  which  a  bond  was  alleged  to  have  been  executed 
by  Haveli  Singh  and  in  respect  of  which  the  decree -holders 
obtained  a  decree  against  his  widow,  is  one  wbich  could  not  be 
dec  ided  in  execution  of  the  decree  as  between  the  decree-holders 
and  the  reversioners  of  Haveli  Singh,  who  did  not  claim 
under  Haveli  Singh  or  his  widow,  and  who,  on  the  re-marriage 
of  the  widow,  succeeded  to  his  property  by  virtue  of  their 
own  rights  of  collateral  succession.  Section  47  of  the  Civil 
Procedure  Code  bemg  thus  inapplicable  to  the  case,  the 
decree-holders  could  not  prefer  an  appeal  from  the  order  of 
the  District  Judge  to  the  Divisional  Court,  and  the  Divisional 
Judge  had  no  jurisdiction  to  entertain  the  appeal.  As  we 
have  said,  no  part  of  Haveli  Singh's  property  was  attached 
in  the  hands  of  the  present  appellants  before  the  order  of 
the  District  Judge  was  passed  and  therefore  order  XXI, 
rule  58  of  the  Civil  Procedure  Code  does  not  apply  to  the 
case. 

As  the  Divisional  Judge  heard  the  decree-holders'  appeal 
without  jurisdiction  we  treat  the  reversioners'  memorandum 
of  appeal  filed  in  this  Court  as  a  petition  for  revision  under 
section  70  (1)  (a)  of  the  Punjab  Courts  Act,  and  in  the 
exercise  of  our  revisional  powers  we  set  aside  the  decree  of 
the  Divisional  Judge  leaving  the  decree-holders  to  seek  such 
relief  against  the  order  of  the  District  Judge  as  they  may  be 
advised. 

Appeal  accepted. 


No.  16. 


Before  Hon.  Mr.  Justice    Shall  Din   and  Hon.  Mr.  Justice 

Scott' Smith. 

TJTTAM   SINGH— (Defendant)— APPELLANT, 

Versus 

GUUMUKH  SINGH—  (Plaintiff)— RESPONDENT. 

Civil  Appeal  No.  656  of  1911. 

Indian  Limitation  Act,  IX  of  1908,  articles  44,  91  and  Wi—sidt  by 
Uuhammadan  for  'possession  of  land  sold  during  his  miiwrittj  by  his  do 
facto  cjiiardian, 

riaintiffj  a  Muhammadan,  sued  for  possession  of  land,  sold  during  his 
tnibority  by  his  c/e  facto  guardian. 

lldd  that,  as  the  alienation  was  void  ah  initio^  the  suit  was  governed 
by  article  144  and  not  article  44   or  91  of  the  Limitation  Act. 
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Raghubar  Dyal  Sahu  v.  Bhihja  Lai  Misser  (1),  57  P.  R.  1891  (Ghulam 
Rasvl  V.  Ajab  Gul)  (2),  52  P.  R.  1895  (Hoyis  Karivi  Bakhsh  v.  Mussaviviat 
Bcgam  Jan)  (3),  28  P.  P.  1909  {Sardar  Shah  v.  Hfl/i)  (4)  and  73  P.  P.  1890 
(F.  P.)  {Mastu  V.  A^a«d  Lo/j  referred  to. 

Further  Appeal  from  the  decree  of  W.  A.  LeRossignol,  Esquire^ 
I.C.S.,  Divisional  Judge,  Hushiarpur  Division,  dated  the 
11th  February  1911. 

Mukerji,  for  appellant, 

Sundar  Das,  for  respondent. 

The  judgment  of  the  Court  was  delivered  by — 

Scott-Smith,  J. — This   is  an   appeal  under   section    70(1)     29th  May  1912. 
(6)  of  the  Punjab  Courts  Act.     The  facts  are  fully  stated  in  the 
judgment  of  the  Divisional  Judge  and  need  not  be  repeated. 

The  question  for  decision  is  whether  a  suit  by  a  Muhamma- 
dan  plaintiff  for  possession  of  laad  sold  during  his  minority 
by  his  de  facto  guardian  is  governed  by  articles  44  and  91  of 
the  Limitation  Act  or  by  article  144.  The  Divisional  Judge, 
though  somewhat  reluctantly,  following  28  P.  B.  1909  (Sardar 
Shah  V.  Saji)  (4)  held  that  article  144  was  applicable  and 
maintained  the  order  of  the  first  Court  giving  plaintiff  a  decree 
for  possession  of  the  land  in  suit  conditionally  on  payment  of 
Rs.  250. 

In  the  1909  ruling  mentioned  above  it  was  held  that  an 
alienation  by  a  Muhammadan  uncle  as  a  de  facto  guardian  of 
his  nephew's  propeity  was  void  ab  initio  and  consequently  a 
suit  by  a  plaintiff  for  the  recovery  of  the  property  against  the 
alienee  in  such  a  case  is  governed  by  article  144  and  not  by 
articles  44  and  91,  as  he  is  not  bound  to  set  aside  the  alienation 
or  to  sue  under  either  of  those  articles.  If  this  decision  be 
correct  the  present  appeal  must  fail. 

After  examining  the  authorities  referred  to  in  the  ruling 
in  question  we  have  no  doubt  that  it  is  quile  correct.  In  57 
P.  E.  1891  (Ghulam  Basul  v.  Ajab  Gul)  (2)  the  principle  laid 
down  in  Baghubar  Dyal  Sahu  v.  Bhikya  Lai  Misser  (1)  was 
affirmed  as  connect.  It  was  as  follows  :  "  When  a  person 
"  sues  for  possession  of  immoveable  property  and  is  met  by  a 
"  defendant  in  possession  founded  upon  a  title  which,  as 
*'  between  him  and  that  defendant,  is  null  and  void,  the  plain- 
"  tiff  may  be  at  liberty  to  ignore  the  transaction  and  to  get 
"  the  benefit  of  12  years'  limitation  ;  but  if  he  is  not   at  liberty 

(1)  (1885)  I.  L.  R.  12  Gal.  69.  (3)  52  P.  B.  1895. 

(2)  57  P.  R.  1891.  (4)  28  R  B.  1909 

(5)  73  P.  B.  1890  (P.  P.). 
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"  to  treat  the  title,  or  the  transaction  in  which  it  originated, 
"  as  a  nullity,  then  one  of  the  shorter  periods  of  limitation  is 
"  applicable,  such  as  under  articles  44,  91,  92  and  others, 
"  according  to  the  circumstances  of  the  particular  case."  In 
that  case  the  learned  Judges  considered  that  the  plaintiff  was 
not  at  liberty  to  ignore  the  defendant's  title,  which  was  founded 
on  a  deed,  the  plaintiif's  own  case  being  that  if  the  transaction 
was  founded  on  necessity,  the  transfer  of  his  share  was  valid. 
In  52  P.  B.  1895  {Hafiz  Karim  Bakhsh  v.  Mussammat  Begam 
Jan)  (1)  the  same  principle  was  affirmed  and  it  was  stated 
•.  that  the  plaintiff  was  competent  to  entirely  ignore  a  document 
that  was  a  nullity  and  that  he  need  not  sue  to  set  it  aside. 

The  question  then  in  the  present  case  is  reduced  to  this — 
Was  the  sale  by  the  uncle  of  plaintiff  made  diu'ing  the  latter's 
minority  void  ah  initio  ?  If  it  was,  then  the  plaintiff  can 
ignore  it  and  is  entitled  to  the  benefit  of  the  12  years'  rule. 
Plaintiff's  uncle,  who  made  the  alienation  in  dispute,  was  only 
a  de  facto  guardian.  He  was  neither  a  near  guardian  by 
Muhammadan  Law  nor  by  appointment  of  the  Court,  and  he 
could  not  therefore  bind  the  minoi^'s  property  by  his  acts  of 
alienation.  This  was  the  i-ule  laid  down  by  the  Full  Bench  in 
73  P.  B.  1890  {Mastu  v.  Nand  Lai)'  (2)  and  it  has  been  followed 
in  the  later  decisions  of  this  Court.  We  have  therefore  no 
difficulty  in  holding  that  the  alienation  of  plaintiff's  property 
was  ah  initio  void.  He  is  entitled  to  treat  it  as  a  nullity  and 
is  not  bound  to  get  the  sale-deed  cancelled.  The  suit  is  there- 
fore governed  by  article  144  of  the  Limitation  Act  and  is  within 
time. 

The  appeal  fails  and  is  dismissed  with  costs. 

Appeal  dismissed. 


0.  16. 

Before  Hon.  Mr,  Justice  Shah  Din   and  Hon.  Mr.  Justice 
Scott- Smith. 

GEHNA  AND  OTHERS— (Defendants)— APPELLANTS, 

Versus 
KHUDA  BAKHSH— (Plaintiff)— RESPONDENT. 

Civil  Appeal  No.  482  of  1910. 

Civil  Procedure  Code,  1%S,, section  2  (2) — prcliviinary  decree — meaning 
of — decision  on  a  preliminary  issue  of  res-judicata. 

Plaintiff  sued  defendants  for  a  declaration  that  he  was  owner  of  certain 
land  in  defendants'  possession.  Defendants  pleaded  inter  alia  that  the  suit  was 


(1)  52  P.  R.  1895.  (2)  73  P.  R.  1890  {F.  B.). 
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barred  by  the  rule  of  res  judicata,  by  reason  of  a  pre\ious  decision  arrived  at  on 
a  compromise  in  a  former  suit  while  plaintiff  was  a  minor.  The  first  Court 
framed  a  preliminary  issue  on  this  point  and  decided  it  in  favour  of  plaintiff 
and  ordered  that  "  other  issues  shall  therefore  be  framed."  The  defendants 
appealed  to  the  Chief  Court  against  the  decision  on  the  preliminaiy  point. 

Held,  that  the  order  of  the  first  Court  was  not  a  preliminary  decree  with- 
in the  meaning  of  section  2  (2)  of  the  Civil  Procedure  Code  and  that  conse- 
quently no  appeal  from  the  order  was  competent. 

41  P.  R.  1911  (Kashi  Nath  v.  Nathu  Ram)  (1),  82  P.  R.  1911  {Mir  Umar 
Ali  v.  Mtissammat  Nasib-un-Nim)  (2),  96  P.  R.  1911  (Gurdas  v.  Bha-j)  (3), 
referred  to. 

Bhup  Inder  Bahadur  Singh  v.  Bijai  Bahadur  Singh  (4),  differentiated. 

Miscellaneous  first  appeal  from  the  order  of  Lala  Pohu  Baw, 
District  Judye,  Shahpur,  dated  lUh  JpriZ  1910. 

Fazl-i-Hussain,  for  appellant. 

SLadi  Lai,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by — 

Shah  Din,  J. — The  facts  of  this    case  are  brieflj  these  : — On       i^f  j^j^g  1912. 
the    13th   November  1906,  the  present  plaintiff-respondent,  Avho 
was  then  a  minor,  brought  a     suit     through     his     next    friend 
Muhammad     (avIio   was    brother-in-law    of  his   uncle    Mokhu) 
against  the  present  defendants-appellants  for  a  declai-ation  of  his 
pi'opi'ietary  rights  in  one-sixth  share  of  a  large  area  of  land  left  by 
Saadat,  common  ancestor  of  himself  and  of  the  defendants.     The 
suit  was  compromised  between  Muhammad  and   the   defendants, 
and  in  accordance    with  the  compromise,  which   was   sanctioned 
by  the  Court  in  which  the  suit  was    instituted,  a   decree   for    IS 
higahe  of  land    was   passed   in   favour   of   the   plaintiff    on    the 
15th   March    1907,    the  rest  of  the  claim  being  dismissed.     The 
plaintijffi  attained  the  age  of  majoiity  in  1909,  and  on  the  5th  Jan- 
uai-y  1910  he  brought  the  present   suit   against   the   defendants 
for  a  declaration  to  the  effect  th-at  he  was  owner  of  1,359   kanals 
15  marlas  out  of  5,501  k-mah  of  land  left  by  Saadat   which   was 
in  possession  of  the  defendants,  and  that  he  was   neither   bound 
by  the  compromise  effected  by  his  next  friend  Muhammad  in  the 
former  suit,  nor  by  the  decree  for  18  hkjahs  of  laud,  which    was 
passed  in  plaintiff's  favour  on  the  strength  of  that   compromise. 
On   the    27th   January    the  defendants  filed  their  written  state- 
ment in  answer  to  the  plaintiff's    claim ;  and    one    of    the  pleas 
raised  was  that  in  the  suit  of  1906  the    plaintiff's    next    friend 
having  effected  a  compromise  in  good  faith  for  the  benefit  of  the 
plaintiff"  and  the  Court  having  sanctioned  the    compromise,    the 

— — — — ^       -j;  .       .  n 

(1)  41  p.  R.  1911.  (3j  96  P.  R.  1911. 

I   (2)  82  P.  R.  1911.  (4;  (1900j  /-  L.  R.  2,'}  All  152  (P.  C). 
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decree  passed  in  that  case  in  accordance  Avith  the  compromise 
on  tlie  IStli  March  1907  was  binding  npon  him,  and  that  the 
present  suit  was  harred  by  section  11  of  the  Civil  Procedure 
Code.  Upon  the  question  of  law  thus  raised  the  District  Judge 
framed  a  ineliminary  issue  in  the  following  terms  : — 

"  "Whether,  in  view  of  the  previous  suit  between  the  parties 
decided  on  the  IStli  March  1907  by  Mian  Abdiil  Hamid,  the 
"  present  suit  is  maintainable  ;  and  whether  section  11  of 
"  the  Code  of  Civil  Procedure  does  not  operate  as  a  bar." 

Upon  this  issue  the  District  Ju.dge  has  held  in  his  order, 
dated  the  14th  April  1910,  that  since  Muhammad,  who  was  the 
next  friend  of  the  plaintiff  in  the  former  suit,  was  neither  a 
guardian  of  his  property  under  the  Muhammedan  Law,  nor  a  near 
relation  of  his,  and  since  he  had  compromised  the  case  by  accept- 
ing 72  haiials  of  land  instead  of  1,359  Zfa?m7s  now  claimed  by 
the  plaintiff,  the  decision  in  the  former  suit  in  terms  of  the 
compromise  was  not  binding  on  the  plaintiff  and  therefore  the 
pi-esent  suit  was  maintainable.  The  order  of  the  District  Judge 
concludes  with  the  remark  that  "  other  issues  shall  therefore  be 
framed." 

Fi^om  the  District  Judge's  order  an   appeal   has  been   pre- 
ferred   to    this    Court  by  the  defendants  ;  and  the  fii'st  point  for 
decision  in  this  appeal  is  whether  the  order  of  the  14th  April  1910 
amounts  to  a  preliminary  decree  "  within  the  meaning  of  section 
2  (2)  of  the  Civil  Procedure  Code,  for,  if  it  is  not  a  preliminary 
decree,   there    can   be  no  appeal  therefrom  to  this  Court,   After 
heai-ing  the  appellants'   counsel,     we    think   that   this    question 
must   be   answered   in  the  negative.     The  definition  of  the  word 
"  decree  "  as  given  in  sub-section  (2)  of  section  2  of  the  new  Civil 
Procedure  Code  has  formed  the  subject  of  consideration  in  some 
recent    decisions    of   this  Court,   41    P.    It.  1911    (KasM  Nathy. 
Naflm  Earn)  (1),  82  P.  B.  1911  (Mir    Uviar    All   v.  Muaaammat 
Nadb-un-Nim)  (2)  and  of  96  P.    B.  1911    {Gurdan  v.    Bhag)  (3) 
and   we     entirely    concur     in    the    view     expressed    in   those 
decisions    as   to    the  meaning    of  the   word  "  decree  "  as  used 
in   the   present   Code.      As     observed     by  Rattigan    J.  in   41 
P.  I}.    1911  (K-AsM   NatJi  v.   Nathu   Bam)  (])    a  "  preliminary 
"  decree  pi-operly  understood    is    passed  only  in  those    cases   in 
"  which  the  Court  has  first  to  adjudicate  upon  the  rii^hts    of   the 
"  pai-ties  and  has    then  to  stay  its  hand  for  the  time  being  until 
"  it   is   in   a  position   to   pass  a   final  decree  in  the  suit.     This 

(Ij  41  P.  R  1011.  (-')  b:>  1'.  R.  1911. 

(3J  'JG  i\  R.  11)11. 
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*'  happens  in  suits  for  administration,  for  partition  of  property,  for 
"  dissolution  of  partnei-sliip,  for  foreclosure,  for  sale  of  mortgaged 
"  property  and  by  a  principal  for  accounts  from  liis  agents.'' 
This  view  is  supported  by  the  explanaticm  to  sub-section  (2) 
of  section  2,  which  says  "  A  decree  is  preliminary  when  further 
"  proceedings  have  to  he  taken  before  the  suit  can  be  completely 
"  disposed  of."  It  must  be  admitted  that  the  phraseology  of  the 
sub-section  in  question  is  far  from  clear  and  precise,  for  the  words 
"  conclusively  determines  the  rights  of  the  parties  with  regard 
"  to  all  or  any  of  the  matters  in  conti'over.sy  in  the  suit  "  as  used 
in  the  sub-section  appear  at  first  sight  to  cover  a  decision  embo- 
died in  an  interlocutory  order  of  almost  every  description  upon 
any  question  of  law  or  fact,  which  may  be  the  subject  of  dispute 
between  the  parties  in  a  suit.  But  we  think  that  the  better  view 
to  hold  is,  as  held  in  82  F.  B.  1911  {Mir  U'luir  All  v.  Mnssammat 
Nasib-un-Nisa)  (l),that  (generally  speaking)  the  words  "  rights 
of  the  parties  "  in  the  definition  of  ''  decree  "  must  be  taken  to  be 
the  rights  of  the  parties  inter  se  in  regard  to  the  subject  matter  of 
the  suit.  Appljdng  that  test  to  the  present  case  it  cannot  be  said 
that  the  order  of  the  District  Judge,  dated  the  1-ith  April  1910, 
determines  the  rights  of  the  parties  with  regard  to  any  part  of 
the  subject  matter  of  the  suit.  If  the  argument  of  the  appellant's 
counsel  as  to  the  meaning  and  scope  of  the  word  "  decree  "  were 
accepted,  then  each  separate  order  passed  by  a  Court  in  the 
course  of  the  same  suit  upon  each  of  several  questions  of  law 
raised  by  the  parties,  e.g.,  the  question  of  limitation,  the  plea  of 
res  judicata,  the -plea,  oi  hsir  h J  rediSon  of  order  2,  rule  2  of  the 
present  Code,  the  question  of  the  locus  standi  of  the  plaintiff 
to  sue  and  other  similar  questions  must  necessarily  be  deemed 
to  be  a  preliminary  decree,  "  from  which  an  appeal  would  lie 
to  a  higher  Court.  The  result  would  be  that  in  some 
cases  there  may  conceivably  be  no  less  than  half  a  dozen 
preliminary       decrees,     fi'om      each      of     which      a     separate  • 

appeal  would  be  competent  ;  and  after  the  complete  disposal 
of  the  suit  on  the  merits,  there  would  be  a  final  decree  fi'om 
which  yet  another  appeal  would  lie,  after  the  Appellate  Court  had 
dealt  with  and  disposed  of  the  various  points  raised  in  the  appeals 
flora  the  preliminary  decrees.  Such  result  could  never  have  been 
contemplated  by  the  legislature,  and  we  therefore  think  that  the  res- 
tricted meaning  placed  upon  the  expression  "  preliminary  decree  " 
in  the  above-mentioned  decisions  of  this  Court  is  correct.  The 
ruling  of  their  Lordships  of  the  Privy  Council  in  Bhup  Indar 
Bahadur  Singh  v.  Bijai  Bahadur  Singh  (2),  which  has  been  relied 

(1)  82  P.  R.  1911.  (2)  (1900)  I.  L.  R.  23  All.  152  (P.  G.)  (156,  157). 
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upon  hy  the  appellants'  counsel  is  not  In  point,  inasmuch  as  the 
appeal  in  that  case  arose  out  of  execution  proceedings  and  the 
sole  question  for  decision  before  their  Lordships  was,  as  to  whether 
the  order  made  by  the  executing  Court  to  the  effect  that  the 
decree-holder  was  entitled  to  mesne  profits  for  the  period  of  three 
years  from  the  date  of  the  original  decree  passed  by  the  District 
Judge  was  or  was  not  a  final  order  amounting  to  a  decree. 

In  the  present  case  no  decision  has  been  given  by  the  District 
Judge  on  the  question,  whether  the  pi'esent  plaintiff's  next  friend 
in  the  suit  of  1906  had  or  had  not  acted  fraudulently  or  in 
collusion  with  the  defendants  in  entering  into  the  compromise  ; 
the  sole  jDoint  decided  is  that,  notwithstanding  the  decision  of  the 
Court  of  the  15th  March  1907,  which  was  based  upon  a  compi"0- 
mise,  the  present  suit  was  maintainable,  and  we  have  no  hesitation 
in  holdii  g  that  this  decision  does  not  amount  to  a  preliminary 
decree  within  the  meaning  of  section  2  (2)  of  tbe  Civil  Procedure 
Code.  JSTo  appeal  could,  therefore,  lie  to  this  Court  from  the  order 
of  the  District  Judge,  dated  the  14th  April  1910,  and  we  dismiss 
this  appeal  with  costs. 

Appeal  dismissed. 

No.  17. 

Before  Hon.  Mr.  Just/ice  ShaJi  Din  and  Hon.   \lr.  Justice 
Scott-8mith. 

MUSSAMMAT  MEHTAB  BIBI   AND  ANOTHER 

—(Defendants)— APPELLANTS, 

Versus 

MUSSAMMAT  HUSSAIN  BIBI  AND  ANOTHER— 

(Plaintiffs)— RESPONDENTS. 

Civil  Appeal  No.  400  of  1911. 

Custom — Succession — icill — in  favour  of  daughter — self -acquired  jyroperty 
^  —  Kns)>miris — .Jhelum  City — Muhammadan  Law. 

One  J.  M.,  a  Kashmiri,  who  resided  and  carried  on  the  businesj  of 
a  comb-maker  in  the  City  of  Jhelum,  died,  leaving  certain  self-acquired 
property,  the  whole  of  which  he  had  bequeathed  to  his  daughter  and  her 
issue.  J.  M.'s  widow  then  brought  a  suit  claiming  to  be  entitled  to  the 
usual  widow's  life-estate  by  custom,  and  J.  M.'s  brother  brought  another 
suit  for  his  share  under   Muhammadan  Law. 

Held,  that  in  matters  of  inheritance  the  parties  were  not  governed 
by  Muhammadan  Law,  and  that  by  custom  J.  M.'s  will,  being  in  respect  of 
self-acquired  property,  was  valid,  the  provisions  of  Muhammadan  Law  as 
regards  the  invalidity  of  a  will  in  favour  of  an  heir  to  the  exclusion  of 
other  heirs  not  l)oing  applicable  to  the  case. 

Held  consequently,  that  both  the  widow's  and  the  brother's  suit 
must  fail. 
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Further  Appeal  from  the  decree  of  C.  L.  Dundas,  Esquire, 
Additional  Divisional  Judge,  Jhelum,  at  Rawalpindi,  dated 
\2th  December  1910. 

Hukam  Chand,  for  Appellants. 

Kamal-nd-Din,  for  Respondeilts. 

Tlie  judgment   of  the  Court  was  delivered  by — 

Shah  Din,  J. —This    appeal   and   Civil  Revision  'No.  748       iith  Jtme  1912. 
of  1911  are  connected  and  both  can    be  conveniently  disposed   of 
by  one  judgment. 

The  pedigree-table  set  out  in  the  judgment  of  the  Division- 
al Judge  explains  the  relationship  of  the  parties.  On  the 
11th  February  1908  Jan  Muhammad,  a  Kashmiri  of  Jhelum, 
made  a  will  by  which  he  bequeathed  the  whole  of  his  property 
to  his  daughter,  Mussammat  Mehtab  Bibi,  and  her  issue. 
He  died  early  in  1909.  Towards  the  end  of  that  year  two 
puits  were  instituted,  (1)  by  his  widow,  Mussammat  Hussain 
Bibi,  for  possession  of  the  entire  property  left  by  bim,  said  to 
consist  of  a  house  and  some  6  Jcanals,  8  marlas  of  land  and  of 
moveables  and  cash,  on  the  allegation  that  the  succession  to  the 
property  of  the  deceased  was  govei-ned  by  custom,  and  that,  as 
his  widow,  the  plaintiff  was  entitled  to  succeed  to  the  whole  of 
it  on  the  usual  life-estate  ;  and  (2)  by  the  deceased's  brother, 
Amir  Bux,  for  possession  of  three-eighths  of  the  property 
left  by  him,  on  the  gi-ound  that  in  matters  of  inheritance  the 
parties  were  governed  by  Muhammadan  Law,  and  that,  under 
that  law,  he  was  entitled  to  a  three-eighths  share  in  the 
property  left  by  the  deceased.  The  defendants  in  both  the 
suits  were  Mussammat  Mehtab  Bibi  and  her  son,  Mumtaz 
Ahmad,  and  by  consent  of  parties  both  the  suits  were  tried 
together,  the  whole  of  the  evidence  produced  on  both  sides  being 
recorded  in  the  suit  brought  by  Mussammat  Hussain  Bibi, 

Upon  the  pleadings  of  the  parties  several  issues  were 
drawn  by  the  District  Judge,  the  most  important  issue 
being  whether  the  parties  were  governed  by  custom  or  by 
Muhammadan  Law.  It  may  be  noted  here  that,  though  at  first 
thei-e  was  some  dispute  as  to  whether  or  not  part  of  the 
property  left  by  Jan  Muhammad  was  ancestral,  it  is  now 
conceded  that  the  whole  of  it  was  his  self -acquired  property, 
and  it  follows  that,  if  Jan  Muhammad  was  not  governed  by 
stx'ict  Muhammadan  Law,  he  had  full  power  to  dispose  of  it 
by  "will  in  favour  of  his  daughter  and  her  issue. 

Jan  Muhammad  was  a  Kashmiri  and  resided  and  carried 
on  the   business  of  comb-making  in  the   City   of  Jhelum.     The 
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District  Judge  was  of  opinion  that,  altliongli  the  provisions 
of  the  Muhanimadan  Law  as  i^egards  succession  had  not 
been  consistently  followed  by  members  of  his  tribe  in 
Jhelnm,  Jan  Muhammad  was  governed  by  Muhammadan  Law 
as  regards  his  testamentary  powers,  and  that  therefore  the 
will  made  by  him  in  favour  of  his  daughter  and  her  issue  was 
invalid.  The  learned  Judge  accordingly  passed  decrees  in  the 
two  suits,  dividing  the  property  in  dispute  according  to 
the  rule  of  succession  prescribed  by  Muhammadan  Law  ;  in 
other  words,  he  decreed  the  claim  of  Amir  Bux  in  foto  and 
gave  one- eighth  of  the  propei^ty  to  Mussammat  Hussain  Bibi, 
leaving  the  remaining  one-half  of  it  in  the  possession  of 
Mussammat  Mehtab  Bibi. 

Two  appeals  were  filed  by  Mussammat  Mehtab  Bibi  and 
her  son  in  the  Divisional  Court,  one  in  each  suit,  and  the 
Divisional  Judge  dismissed  both  the  appeals,  except  that  he 
varied  the  decrees   of  the  District  Judge  as  to   costs- 

From  the  decree  of  the  Divisional  Court  in  the  suit 
broTight  by  Mussammat  Hussain  Bibi  a  further  appeal  has 
been  preferred  to  this  Court,  and  .as  the  value  of  the  other 
suit  brought  by  Amir  Bux  is  less  than  Rs.  1,000,  a  petition 
for  revision  of  the  decree  of  the  Divisional  Court  in  that 
suit  was  filed  here  at  the  same  time,  and  it  has  been  admitted 
with  reference  to  the  question  whether  the  parties  are 
governed  by  Muhanimadan  Law  or  by  custom.  After  hearino* 
arguments,  we  think,  that  both  the  appeal  and  the  revision 
petition  must  succeed,  and  that  the  suits  brought  by 
^  Mussammat  ■  Hussain  Bibi  and  by  Amir  Bux,  respectively, 
must  be  dismissed. 

A  good  deal  of  oral  evidence  has  been  produced  on  both 
sides,  and  there  are  also  on  the  record  copies  of  certain  muta- 
tion proceedings  which  have  been  relied  upon  by  the  defendants 
as  shewing  that  in  matters  of  succession  Muhammadan  Law 
has  not  been  followed  among  the  Kashmiris  of  Jhelum.  It 
is  unnecessary  to  discuss  in  detail  the  instances  given  by  the 
witnesses  pi'oduced  by  the  parties,  as  we  think  that  the 
Divisional  Judge  has  summarized  the  result  accurately  when  he 
says,  "  It  appears  to  be  the  case  that  there  is  a  custom  by 
"  which  widows  do  ordinarily  succeed  to  a  life -interest, 
"  daughters  are  excluded  by  sons  and  a  right  of  represen- 
"  tation  is  allowed."  In  an  earlier  part  of  the  judgment,  the 
learned  Judge  says,  "  Now  the  evidence  in  the  present  case 
"  shews  that  widows  do  usually  take  tlieir  husbands'  inheri- 
"  tence  for  life.     There  is   no   apparent  instance  on   record   of 
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"  the    exclusion   of     the   widow,    and  over   half   a  dozen   of    the 

"  widow    excltidiug    her    husband's    brothers.     There    are   quite 

"  ei<^ht  instances    of   sons   excluding  daughters    and   of   brothers 

"  excluding     sisters.      There     is    an  -  instance    of    the     right    of 

"  representation  being  a  llowed.  On    the  death  of  Jan  Muhammad's 

"  own   brother,     Imam    Bux,     (an     obvious     mistake    for    Umar 

"  Bux)  the  nephew,  Wazir  Bux,  was  not   excluded."     Tliis   is    u 

fair  summary  of  the  evidence  on  the    record  ;  and    the    conclusion 

is   irresistible   that    the     rules    of     succession     laid      down   by 

Muhamniadan   Law  are  not   strictly  observed  by    the   Kashmiris 

of   Jhelum.      Despite     the     finding   recorded   by  the  Divisional 

Judge  that  in  matters    of   succession     strict   Muhammadan  Law 

is     not     followed     in      this    tribe,    he     has    concurred     in     the 

view  taken    by    the  District   Judge   in    decreeing    the     claim    of 

Aniii-  Bux   and  that    of  Mussammat  Hussain  Bibi,  in   accordance 

Avith  Muhammadan  Law,  solely    on  the    ground  that    no    definite 

custom  empowering  a  Muhammadan    Kashmiri   to  make   a   will 

in   regard      to    his   property    contrary     to    the     rules     of   his 

personal  law  has  been   established    by  the  defendants,    and  that 

therefore   the       provisions     of     that    law    must   apply     to   the 

case.     In  our  opinion   this  view  is  erroneous. 

Both  the  Courts  below  have  overlooked  the   fact,    Avhich  is 

very   important   in  this  case,    that   Mussammat     Hussain    Bibi 

based   her  claim   upon    the    allegation    that    the    parties   were 

governed   by  custom,  and  that   by    custom  she  was  entitled,  as 

the  widow  of  the  deceased,  to  a   life-estate    in  the    Avhole   of  the 

propei-ty  left  by  him.     That  was  her  sole   groun  d  of  claim,    and 

throughout    the    litigation  she    has  consistently   ui'ged  that   as 

the  widow  of  the    deceased  she  had  a  right  to    hold     possession 

of  the  property  in  dispute  for  her  life.      In  tlie    face  of  her  own 

claim,   it  is  incomprehensible   how  the  Courts  below  could  have 

decreed  in   her   favour  one -eighth   shai-e     of   the    jjroperty   in 

dispute,  absolutely  and  not  for  her  life.     Furthermore,    Avhen    it 

was     held     by    the    Li\it>ional   Judge    that     the    jnoperty    in 

dispute  was     se]f-acquired    of    Jan    Wuhunuuad,    he   ought    to 

have    held    that    under    customary    Ihav     by    which ,    according' 

to    Mussammat     Husi^ain      Bibi's     statement     of     claim,     the 

parties  Avere    governed,     Jan   Muhammad     had     every    power 

to    dispose    of    that    propeity    by    Avill ;    and    on   that    ground 

alone   Mussammat   Hussain  Bibi's    suit     ought   to     haA-e    been 

dismissed.     If    pleadings     have    any    A'alue,    this    result     was 

inevitable  in  Mussammat  Hussain  Bibi's    case ;  and   there  is  no 

reason  why,  because  Amir  Bux  in  his  suit  based  his  oAvn    claim 

upon  Muhammadan  LaAV,    the    claim    of   Mussammat    Hussain 

Bibi  should   also  have  been   adjudicated   upon   with   reference 
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to  the  provisions  of  the  same  system  of  law.  "We  think  that 
the  evidence  in  the  case  points  to  the  conclusion  that  Mussam- 
mat  Hussain  Bibi  had  a  life-interest  in  the  estate  of  her 
husband ;  but  unfortunately  for  ber,  her  husband  made  a 
will  bequeathing  that  estate  in  favour  of  his  daughter  and  her 
issue,  and  it  is  clear,  tiiat,  even  supposing  that  Jan  Muhammad 
had  no  power  to  make  the  will  (which  he  clearly  had,  as  the 
propei'ty  was  self-acquired  by  him),  Mussammat  Hussain  Bibi, 
as  his  widow,  had  no  right  to  dispute  his  act  of  alienation. 
We  accordingly  accept  this  appeal  and  dismiss  Mussammat 
Hussain  Bibi's  suit  with  costs. 

As  regards  Amir  Bux's  claim,  we  hold,  in  agreement  with 
the  Divisional  Judge,  that  in  matters  of  inheritance  the  parties 
are  not  governed  by  Muhammadan  Law,  and  that,  while 
Mussammat  Mehtab  Bibi  would  have  been  excluded  by  a  son 
of  Jan  Muhammad,  she  excludes  her  uncle,  Amir  Bux,  from 
succession  to  her  father's  property.  According  to  the  evidence 
such  large  inroads  have  been  made  into  the  provisions  of 
Muhammadan  Law  in  matters  of  inheritance  in  the  parties' 
tribe,  that  it  is  impossible  to  hold  that  Amir  Bux  and  Mussam- 
mat Mehtab  Bibi  had  a  right  to  succeed  upon  Jan  Muhammad's 
death  to  their  respective  shares  in  his  property  in  accordance 
with  their  personal  law ;  and  the  net  result  of  the  evidence 
seems  to  be  that  Mussammat  Hussain  Bibi  had  a  right  to 
succeed  to  a  life-estate  as  a  widow,  and  that  on  her  death  or 
remarriage  Mussammat  Mehtab  Bibi  had  a  rigl't  to  come  in,  to 
the  exclusion  of  Amir  Bux,  or  very  possibly  Amir  Bux  had  a 
right  to  exclude  her  from  succession  altogether.  Whichever 
way  Ave  may  look  at  the  case,  it  is  clear  that  Amir  Bux  and 
Mussammat  Mehtab  Bibi  were  not  co-heirs  according  to  Muham- 
madan Law,  and  that  being  so,  it  is  clear  to  our  minds  that  the 
provisions  of  the  Muhammadan  Law  as  regards  the  invalidity 
of  a  will  in  favour  of  an  heir  to  the  exclusion  of  other  heirs 
are  not  applicable  to  this  case.  If  Amir  Bux^  w-as-4he-sole  heir 
upon  Mussammat  Hussain  Bibi's  death  or  re- marriage,  he 
has  been  depiived  of  his  rights  by  the  will  of  Jan  Muhammad, 
the  property  in  dispute  being  self -acquired  by  him,  and  if 
Mussammat  Mehtab  Bibi  was  entitled  to  succeed  in  preference 
to  Amir  Bux,  then  she  can  resist  Amir  Bux's  suit,  apart  from 
the  will,  and  with  the  will  in  her  favour  Amir  Bux  is  clearly 
out  of  Court.  In  short  Amir  Bux  could  succeed  only  in  the 
event  of  bis  proving  that  the  succession  to  Jan  Muliammad's 
property  was  governed  by  stiict  Muhammadan  Law  ;  and  not 
only,  has  this     not   been   proved,   but,  on  the  contraiy,    it  has 
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been  shewn  that  custom  at  variance  with  Muhammadan  Law 
governs  the  inheritance  in  this  family,  according  to  which  both 
Amir  Bux  and  Mussammat  Mehtab  Bibi  cannot  succeed  as 
co-heirs  to  the  property  in  dispute. 

For   these   reasons,    we  accept    this    revision    and  dismiss 
Amir  Bux's  suit  with  costs  throughout. 

Rpvision  accepted^ 


No.  18. 


Before  Bon.    Mr.   Justice    Shah  Din  and  Hon.  Mr. 
Justice  Scott-Smith- 

AMINCHAND— (Plaintiff)— APPELLANT, 
Verstis 
SANT  MURLI  DHAR  AND   OTHERS— (Defendants)— 
RESPONDENTS. 

Civil  Appeal  No.  334  of  1909. 

Specific  Relief  Act,  I  of  1877,  section  42,  provisosuit  by  iCQi'shippers  to 
have  sale  of  waq.f  property  declare  t  void— further  relief— powers  of  Mahaiit 
in  regard  to  alienation?. 

Plaintiffs,  claiming  to  be  in  possession  of  a  Dhai'rasala  alleged  to  be 
'iioaqf  propertj',  sued  for  a  declaration  that  the  sale  of  it  made  hy  defendant  No. 
1,  a  former  manager,  to  defendants  Nos.  2  and  3  was  illegal,  and  that  the  decree 
for  possession  of  the  property  passed  in  favour  of  defendants  Nos.  2  and  3  on 
the  strength  of  the  sale-deed,  should  have  no  effect  on  the  propertj*^  sold. 

//eZd,  that  the  proviso  to  section  42  of  the  Specific  Relief  Act.  is  only 
applicable  to  such  relief  as  is  appropriate  and  consequent  on  the  right 
asserted,  and  that  plaintiffs  were  not  bound  to  sue  for  cancellation  of  the 
deed  of  sale  or  of  the  decree  to  which  they  were  not  parties. 

Kannan  v.  Krishnan  CI),  followed. 

Held  also,  that  the  powers  of  a  Mahant  of  a  religious  institution  iil  I 
matters  of  alienation  of  the  endowment  property  are  analogous  to  those  of  a  / 
Hindu  widow.  / 

3  P.  R.  1902  {Kashi  Ram  v.  Bawa  Tola)  (2j,  followed. 

Appeal  from  the  order  of  Captain  J,  FrizeUe,  District  Judye, 
Eawalpindi,  dated  the  \lth  February  1909. 

Tek  Chand,  for  appfelknt.  '    • 

Nanak  Chand,  for  respondents. 

The  judgment  of  thd  Court  Was  delivered  by— =" 

Scott-Smith,  J.— ^Tb 3  plaintili-appellaut  brought    this  suit      Uh  June  Xdl'l. 
for  a  declax-ation  that  an  alienation  by  way  of  sale  by  defendant 
No.  1  in  favour  of  defendants  Nos.  2  and  3  of   certain  property 

(1)  (1889)  I.  L.  R.  13  Mad.  (J24.  (2j  3  P.  R.  1902. 
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alleged  to  be  waqf  was  ille,s:al,  and  tliat  the  decree  for  possession 
of  the  said  property  passed  in  favour  of  defendants  Nos.  2  and 
3  on  the  strength  of  the  sale-deed  should  have  no  effect  on  the 
property  sold.  The  lower  Court  dismissed  the  suit  for  a 
declaration  on  the  gro  and  that  the  plaintiff  was  able  to  seek 
further  relief  and  had  not  done  so.  It  was  of  opinion  that  the 
plaintiff  could  bring  a  suit  for  cancellation  of  the  sale-deed 
under  section  39  of  the  Specific  Relief  Act  and  a  suit  to  set 
aside  the  decree  giving  defendants  Nos.  2  and  3  possession  of 
the  property  sold. 

From  the  lower  Court's  decree  the  plaintiffs  have  appealed 
to  this  Court.  We  are  clearly  of  opinion  that  this  decree 
cannot  be  maintained  and  Mr.  Nanak  Chand,  on  behalf  of  tlie 
respondents,  admits  his  inability  to  support  it.  The  case  of 
Kannan  v.  Krislman  (1)  was  a  suit  for  a  declaration  that  a 
conveyance  executed  by  the  defendant  in  favour  of  a  third 
party  was  not  binding  on  the  plaintiff  and  for  specific 
performance  of  an  antecedent  oral  agreement  made  by  the 
defendant  with  the  plaintiff,  it  was  held  to  be  no  bar  to  the 
suit  that  the  plaint  contained  no  prayer  for  the  delivery  up,  and 
cancellation,  of  the  conveyance,  the  High  Coni^t  holding  that 
its  cancellation  and  delivery  up  in  favour  of  the  plaintiff  was  a 
species  of  auxiliaiy  equitable  relief  which  the  plaintiff  was  not 
bound  to  claim  under  this  section.  The  proviso  to  section 
42,  Specific  Relief  Act,  the  Court  said,  was  only  applicable  to 
such  i-elief  as  Avas  appropriate  and  consequent  on  the  right 
asserted.  We  agree  with  this  exposition  of  the  law.  Even  if 
the  plaintiff  could  have  brought  a  suit  under  section  39  of  the 
Specific  Relief  Act  for  cancellation  of  the  deed  of  sale,  we  hold 
that  he  was  not  boaud  to  do  so.  That  relief  would  be  a  species 
of  auxiliary  equitable  relief,  and  not  such  further  relief  as  is 
contemplated  by  the  proviso  to  section  42  aforesaid. 

As  regards  the  setting  aside  of  the  decree,  we  consider  the 
plaintiff,  who  was  no  party  to  it,  can  regard  it  as  a  nullity  and 
can  ask  for  a  declaration  that  it  should  not  affect  the  property. 
There  is  no  necessity  for  him  to  get  it  set  aside  specifically 
when  he  was  no  party  to  it.  In  3  P.  R.  /902  {fiashi  Ram  v. 
Bawa  Tola)  (2)  it  was  held  that  the  powers  of  a  Mahant  of  a 
religious  institution  in  niatters  of  alieraticrs  of  the  endowment 
property  are  analogous  to  those  of  a  Hindu  widow,  fn  cases 
where  a  Hindu  widow  lias  made  an  alienation  of  property, 
■which  reversioners  challenge,  the  ordinary  kind  of  suit  brought 
by  them  i.s  one  for  a  declaration    that  the  alienation    should  not 

(1)  (1889)  I.  L  B.  13  Mad.  324.  (2)  3  P.  R.  1902. 
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affect  their  reversionary  rights.  We  know  of  no  case  where 
it  has  been  held  that  the  reversioners  must  sue  for  specific 
cancellation  of  the  instrument  of  alienation.  Frequently  the 
alienee  gets  a  decree  against  the  widow  for  possession  of  the 
property  alienated,  but  the  reversioners  are  not  bound  to  sue 
for  the  cancellation  of  such  a  decree.  Applying  this  principle 
to  the  present  case,  we  hold  that  the  plaintiff  can  maintain  the 
present  suit  for  mere  declaration  without  consequential  relief 
under  section  42  of  the  Specific  Relief  Act. 

We  therefore  accept  the  appeal,  set  aside  the  decree  of  the 
District  .Judge  and  remand  the  case  under  order  XLI,  rule  23, 
Civil  Procedure  Code,  for  decision  on  the  merits. 

Appeal  accepted. 


No.  19. 

Before  Hon.  Mr.  Jiistice  Shah  Din  and  Hon.  Mr.  Jtistice 

Scott- Smith. 

PARAS  RA^^I  AND  OTHERS— (Plaintiffs)— 
APPELLANTS, 

Versus 

NATHU  MAL  AND  OTHERS- (Defendants) 
RESPONDENTS. 

Civil  Appeal  No.  1086  of  1910. 

Indian  Limitation]  Act,  1908,  section  28  and  article  142— .suit  for 
possession  against  trespasser — plaintiff's  possessory  title  sufficient — Limitation 

possession  of  alienee  adverse  as  against  alienor's  heirs  from  date  of  alierior's 

death. 

In  1884  F.  S.  (father  of  defendants  2  -5)  sold  to  D.  M.  (plaintiff)  510 
kanals  of  land  together  with  a  share  in  shamilat,  and  in  1890  D.  M.  got 
possession  of  the  land.  On  25th  July  1898  D.  M.  mortgaged  the  land  together 
with  other  land  to  B.  M.  On  26th  July  1898  defendants  2—5  sued  D.  M.  for 
possession  of  the  510  fcanoZs  sold  to  him  by  their  father  on  the  ground 
that  the  sale  was  without  consideration  and  valid  necessity.  In  their  plaint 
they  made  no  mention  of  the  s/iamiiflf  land.  In  1903  the  Chief  Court  decreed 
the  claim  on  paj-ment  of  Rs.  3,915,  the  amount  found  to  be  for  necessity.  In 
execution  proceedings,  on  the  25th  July  1905,  the  defendants  2— 5  however 
obtained  possession  not  only  of  the  51"0  kanals  embodied  in  the  decree 
but  also  of  the  appurtenant  shamilat.  The  present  suit  was  brought  by 
D.  M.  for  possession  by  redemption  of  the  land  mortgaged  to  B.  M. 
excluding  only  the  510  kanals  for  which  defendants  2—5  obtained  a 
decree  in  1903. 

Held,  that  the  decree  of  1903  in  favour  of  defendants  2—5  could  not 
affect  the  sale  in  favour  of  P.  M.  in  respect  of  the  shamilat  land  and  that 
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defendants  2—5  on  taking  possession  of  it     in  the  execution  proceedings 
became  mere  trespassers. 

Held  also,  that  as  against  trespassers,  the  plaintiff  D.  M.  could  sue  for 
possession  simply  on  the  strength  of  his  previous  possession  without  proof 
of  his  own  title  to  ownership,  provided  the  suit  was  within  the  12  years' 
period  allowed  by  article  142,  Limitation  Act. 

78  P.  R.  1902  {Abdtil  Ilamid  v.  Sarbuland  Khan)  (1),  followed. 

Held  also,  that  the  possession  of  the  plaintiff  became  adverse  as  against 
defendants  2—5  from  the  date  of  their  father,  F.  S.'s  death,  and  as  he  died 
not  later  than  the  19th  July  1893,  plaintiff  had  acquired  a  title  by  12  years' 
adverse  possession  by  the  25th  July  1905,  when  defendants  2 — 5  took  possession 
in  execution  proceedings,  and  defendants'  rights,  if  any,  were  consequently 
extinguished,  having  regard  to  section  28,  Limitation  Act. 

Further    appeal    from   the    decree     of  S.     Wilberfoire,    Esqm're, 
Division]  Judge,  Ferozepore  Division,  dated    ISth  July  1910. 

Mubanimacl  Shafi  and  Gobind  Das,  for  appellants. 

Sukh.  Dial  and  Gokal  Chand,  for  I'espondents. 

Tlie  judgment  of  the  Court  was  delivered  by — 

6th  June  1912.  Scott-Smith,  J. — The  facts  of  the   suit  out  of  which   this 

appeal  arises  are  as  follows  : — 

On  the  25th  Jane  1884  Fateh  Singh,  father  of  defendants- 
respondents  Nos.  2  to  5,  sold  to  Dogar  Mai,  plaintiif,  510  kanaJg 
of  land  situate  in  village  Saniagh; together  with  a  share  in  the 
village  shaviilat  for  a  sum  of  Rs.  6,000.  Dogar  Mai  was  not 
given  possession  by  the  vendor  and  on  the  19th  July  1887  sued 
him  for  the  land  and  got  a  decree  in  the  14th  November  1887 
and  in  execution  proceedings  obtained  possession  in  February 
1890.  In  that  suit  it  was  finally  held  by  the  Chief  Court  that 
the  whole  consideration  had  duly  passed  to  Fateh  Singh.  On 
the  25th  July  1898  Dogar  Mai  mortgaged  this  land  together 
with  other  land  to  Buta  Mai,  defendant  No.  1,  who  is  now 
represented  by  his  son,  Nathu  Mai,  for  Rs.  9,200.  On  the  26th 
July  1898  the  sons  of  Fateh  Singh,  respondents  Nos.  2  to  5, 
sued  Dogar  Mai  for  possession  of  the  510  kanah,  sold  to 
him  by  their  father  in  1884,  on  the  ground  that  the  sale 
was  without  consideration  and  valid  necessity.  In  their  plaint 
they  made  no  mention  of  the  shamilat  land  which  was  sold 
along  with  the  510  lanals  of  propi'ietary  land.  That 
suit  went  up  to  the  Chief  Court,  where  on  the  5th  August  1903 
it  was  held  that  the  sale  was  valid  to  the  extent  of  Rs.  3,915-8-0 
and  the  plaintiffs  were  given  a  decree  for  possession  of  the 
land  claimed  on  payment   of   that  sum.     The   decree    specified 

(1)  78  r.  R.  11X)2. 
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the  land  as  510  I- an  ah,  a,iid  rnhde  no  mey\tion  oi  the  shamilat. 
In  execution  proceedings  of  that  decree  the  sons  of  Fateh  Singh 
on  the  25th  .Tuly  1905  obtained  possession,  not  only  of  the 
510  Ji-anah  of  land  decreed  to  them,  but  also  of  the  appur- 
tenant shomilat.  The  dakhalnama  is  dated  the  28th  July  1905 
and  in  the  heading  of  this  document  the  land  is  described  as  110 
ghumaons  in  area.  Biita  Mai,  having  in  this  "way  lost  more  than 
800  kanals  of  the  land  mortgaged  to  him  by  Dogar  !Mal,  sued 
the  latter  for  an  equivalent  area  of  land  elseAvhere  or  for 
compensation.  Eventually  on  the  21st  January  1907  this  Court 
gave  him  a  decree  for  Rs.  4,500  by  way  of  compensation  The 
present  suit  was  brought  by  Dogar  Mai  for  ledemption  of 
the  balance  of  the  land  mortgrged  by  him  to  Buta  Mai  after 
deducting  the  510  kanals  for  which  Fateh  Singh's  sons  had 
obtained  a  decree  against  him.  He  deducted  the  Rs.  4,500 
paid  by  him  to  Buta  Mai  in  accordance  with  the  decree  of 
this  Court  of  the  21st  January  19('7  and  asked  for  redemption 
on  payment  of  Rs.  4,700.  Defendant  No.  1  was  Buta  Mai, 
defendants  Nos.  2  to  5  were  the  sons  of  Fateh  Singh  and 
Nos.  6  to  10  transferees  from  the  latter  of  portions  of  the 
sJiamilat  land. 

The  District  Judge  held  that  defendants  Nos.  2  to  10  were 
trespassers  on  the  shamilat  land  and  were  not  entitled  to 
possession  as  against  Dogar  Mai.  He  said  that  Dogar  Mai 
had  bought  the  land  from  Fateh  Singh  and  had  obtained  a 
good  title  to  it.  He  had  got  a  decree  against  the  vendor  and 
had  been  for  many  years  in  possession.  Fateh  Singh's  sons 
had  sued  him  and  had  obtained  a  decree  for  510  Jcanals  out 
of  the  land  sold,  but  they  had  omitted  to  sue  for  the  shamilat 
which  was  sold  along  with  the  proprielary  land.  The  Courts 
in  decreeing  the  suit  did  not  say  that  Dogar  Mai  was  in 
wrongful  possession,  but  that  he  must  hand  over  possession 
of  510  Atitjo/s  of  land  sold  to  him  on  receipt  of  such  and  such 
sum.  Therefore  his  title  to  the  shamilat  remained  good  and 
the  sons  of  Fateh  Singh  had  no  right  to  dispossess  him.  He 
therefore  gave  the  plaintiff  a  decree  for  possession  of  the 
shamilat  land  claimed  as  against  the  sons  of  Fateh  Singh. 

The  Divisional  Judge,  on  the  other  hand,  held  that  the 
plaintiff  had  to  prove  that  he  was  entitled  to  possession  of 
the  shamilat.  He  reasoned  as  follows  : — •'  Plaintiff's  sale-deed 
"  is  dead.  It  was  declared  a  mortgage  of  less  amount  and  has 
"  been  fully  paid  off.  Itistiuethat  the  sale-deed,  as  far  as 
"  it  affected  the  shamilat,  has  not  been  specifically  declared 
"  void  in  a  Court  of  law.     But  it  is    equally    true    that   it   has 
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"  beenpeclared  entirely  dead.  Plaintiff  is  no  longer  a  vendee 
"  of  any  land  from  Fateh  Singh  or  liis  heirs.  His  whole 
"  title,  as  derived  from  the  sale-deed,  has  been  extinguished." 
Adopting  this  view  the  learned  Judge  held,  that  whatever  the 
title  of  defendants  Nos.  2  to  10  might  be,  the  plaintiff  who 
had  no  title  could  not  eject  them.  He  therefore  accepted  the 
appeal  of  defendants  Nos.  2  to  10  and  dismissed  plaintiff's  claim 
so  far  as  the  sTiamilat  land  was  concerned.  Plaintiff  has  filed 
a  further  appeal  to  this  Court. 

We  are  unable  to  agt  ee  with  the  reasons  of  the  learned 
Divisional  Judge.  Fateh  Singh's  sons  bi-ought  no  suit  during 
the  life-time  of  their  father  to  have  it  declared  that  the  sale- 
deed  would  not  affect  their  reversionary  rights.  The  sale-deed 
was  never  set  aside  as  a  whole.  When  they  eventually  sued 
for  possession,  they  only  sued  for  the  proprietary  land  sold  by 
their  father,  though  the  shamilat  land  was  specifically  mentioned 
in  the  deed  of  sale.  It  cannot  be  said  that  the  sale-deed  was 
converted  into  a  mortgage-deed  for  a  lesser  amount.  It  may, 
perhaps,  be  said  that  it  was  so  converted  as  regards  the  510 
kanals  actually  sued  for.  But  the  decree  had  no  effect  upon 
the  sale  of  the  shamilat  land. 

The  way  we  look  at  the  case  is  this  :  Dogar  Mai  was  in 
possession  of  the  land  under  a  valid  deed  of  sale.  The  sons 
of  Fateh  Singh  got  a  decree  for  possession  of  the  proprietary 
land  sold  by  their  father  and  were  entitled  to  get  possession 
thereof  in  execution  of  the  decree.  They  were,  however,  not 
entitled  under  their  decree  to  take  possession  of  the  shamilat 
land,  which  they  had  not  claimed  and  which  is  not  entered 
in  their  decree.  When  they  took  possession  of  this  shamilat 
land  in  the  course  of  execution  proceedings,  their  act  was 
unlawful  and  their  possession  became  that  of  trespassers.  In 
78  P.  R.  1902  {Abdul  J^amid  v.  Sarbuland  Khan)  (1)  it  was  held 
by  a  Division  Bench  of  this  Court  that  where  a  plaintiff  has 
been  forcibly  dispossessed  of  immovable  property  by  a  person 
having  no  title,  he  can  sue  for  possession  simply  on  the  strength 
of  the  possession  which  he  had  before  he  was  dispossessed, 
provided  he  sues  within  the  12  years'  period  allowed  by  article 
142  of  the  Limitation  Act.  In  such  a  suit  unless  the 
defendant  proves  a  title,  plaintiff  should  succeed  with- 
out being  asked  to  prove  his  own  title  to 
ownership  and  even,  if  he  (the  defendant)  proves  that  he  has 
no  such  title.  Applying  this  to  the  present  case  we  find 
that  defendants  Nos.  2  to  5  have  not  proved  their  title  to  the 
shamilat  land.     Dogar   Mai   was    in   lawful   possession  of    the 

(Ij  78  P.  K.  1902. 
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whole   of   the   land   sold   to    him    by    Fateh    Singh   in    1884. 
Fateh  Singh's  sons  had,  no  doubt,  a  right  under  the   Customary 
Law  of  the  Punjab  to  challenge  that   sale  on   the   ground   that 
it  was  made  without  valid  necessity.     They   brought   no    such 
suit   during    their   father's    life-time.       After   his    death     they 
had  a  cause  of  action   to  sue  for  the     possession   of   the   whole 
of   the   land   sold.       They   brought   a   suit  for   possession  but 
only  of  a  part  of  the   laud    sold,    and   under    section   43    of   the 
former   Code     of    Civil   Procedure    they    could    not   have   sub- 
sequently brought  a  second  suit  for   possession  of   the    shamilat 
land,  which  they  had  omitted   to    sue    for  in  the    former    suit. 
Their  act  iu  taking  the  law  into    their   own   hands  and  ousting 
Buta  Mai,  sub -mortgagee  of  Dogar  Mai,  from  possession   of  the 
shamilat  land  was    unlawful.     They   had   at   the  time   no   title 
whatsoever   to   the  land  and  had  they   sued   for   it,    their   suit 
must  have  been  dismissed.    Not  only  had  defendants  Nos.  2  to  5 
no  title  to   the   shamilat  land,    but  in   our   opinion  Dogar  Mai 
had  a  good   title  to    it.     The  plaint   in   the    suit   instituted   by 
Fateh  Singh's  sons  on  the  26th  July  1898    was    written    on   the 
19th    July.     It    stated    that    the    plaintiff's     father   had   died 
five  years    previously.     We  may  take  it,  then,  that  he  died   not 
later   than    19th    July    1893.       Dogar    Mai's     possession    was 
adverse  as  against  deceased's  sons  from  the    date    of  the    death. 
That  possession  had  continued  for  more   than    12    years   at    the 
time  of  the  dispossession  of  Buta  Mai   on   the   25th   July    1905. 
Dogar    Mai   had,  therefore,  acquired   a   good   title   by   adverse 
possession  extending  over  12  years  and  the  right  of   defendants 
Nos.  2  to  5,  if   any,    had  been   extinguished,    having   regard    to 
section    28   of   the    Indian    Limitation     Act.         Whichever     of 
these  views  be  adopted,  we  consider  that  the  plaintiff  is    entitled 
to   possession  of  the   shamilat     land    claimed     as    against    the 
sons  of  Fateh  Singh. 

As  to  costs,  we  agi'ee  in  the  main  with  the  view  taken  by 
the  learned  Divisional  Judge  and  we  think  that  Buta  Mai 
should  not  have  to  pay  the  costs.  The  ]3resent  litigation 
has  arisen  entirely  from  the  omission  of  Fateh  Singh's  sons 
to  include  the  shamilat  in  their  oinginal  claim  against  Dogar  Mai. 
Buta  Mai  was  probably  quite  ready  to  give  up  the  land,  still 
in  his  possession,  on  receipt  of  Rs.  4,700  being  the  balance  of 
his  mortgage  money.  Dogar  Mai,  however,  AVas  unwilling  to 
pay  this  unless  he  also  i-ecovered  the  shamilat  land.  This 
land,  however,  was  not  in  Bata  Mai's  possession  and  he  there- 
fore could  not  restore  it,  hence  the  plaintiff  was  obliged  to 
bring  the  matter  into  Court.  We  do  not  think  Buta  Mai  is 
very  much  to   blame   for   alloAving  defendants   Nos.    2   to   0  to 
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get  possession  of  tlie  shamilat  land  dux'ing  the  execution 
proceedings.  We  agree  with  the  learned  Divisional  Judge 
that  Dogar  Mai  was   guilty  of  coutributary  negligence. 

As  regards  defendants  IS"os.  2  to  5  we  have  little  doubt 
that  it  was  by  an  accidental  omission  that  they  did  not  claim 
the  shamilat  land  in  the  suit  against  Dogar  Mai.  They  may 
have  thought  that  it  was  not  necessary  to  claim  it  specifically. 
We  have  no  doubt  that  they  intended  to  challenge  the  sale  as 
a  whole,  and  we  do  not  think  they  were  very  much  to  blame 
in  taking  possession  of  the  whole  of  the  land  sold  by  their 
father  to  Dogar  Mai.  Had  they  included  the  shamilat  in 
their  claim  they  would  have  undoubtedly  got  a  decree  for 
it  as  well  as  for  the  510  kauals,  and  it  is  therefore  very 
unfortiinate  for  them  that  they  now  lose  this  land.  Dogar  Mai, 
on  the  other  hand,  is  very  lucky  to  be  able  to  keep  it.  Con- 
sidering all  the  circumstances  of  the  case,  we  think  that  the 
parties  should  bear  theirs  own  costs  throughout  the  litigation, 
and  we    order  accordingly. 

The  appeal  is  accepted  and,  the  decree  of  the  lowef 
Appellate  Court  being  set  aside,  the  decree  of  the  1st  Court 
for  possession  of  the  land  specified  therein  is  restored. 

Appeal  accepted, 


No.  20. 

Before  Hon.  Mr.  Justice   Shah  Din   and  Bon.  Mr.  Justice 
Scott- Smith. 

BASHESHAR  NATH  AND  OTHERS— (Defendants)— 

APPELLANTS 

Versus 

DIWAN  DEVI  PERSHAD  AND  OTHERS— (Plaintiffs)— 

RESPONDENTS. 

Civil  Appeal  No.  420  of  1930. 

Indian  Limitation  Act,  1908,  articles  113  and  144 — Limitation  for  suit 
for  jwssession  by  iiartition  of  one-third  share  of  property  left  by  a  widow 
under  a  comproniise  effected  between  the  contending  parties — consideration, 

Ou  the  death  of  the  widow  of  U.  S.  in  1903,  three  sets  of  claimants  put 
forward  their  respective  claims  to  the  property  of  U.  S.— Jiis.,  (1)  the  plaintiils 
(2)  defendants  No.  1  and  2,  and  (3)  defendants  Nos.  3—8.  On  19th  January 
1904  these  three  sets  of  ckimants  entered  into  a  compromise  by  which  they 
settled  their  conflicting  claims  amicably  and  drew  up  an  agreement  which 
Was  Registered  on  the  20th  January.  On  the  8th  March  1909  plaintiiYs  brought 
the  present  suit  for  possJession,  by  partition,  of  one-third  share  of  the 
property  of  U.  S.  assiglied  to  them  under  the  said  compromise 
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Held,  that  as  under  the  compromise  the  whole  propertj^  of  U.  S.  became 
lawfully  vested  m  all  the  three  sets  of  claimants  jointly  in  equal  shares  and 
nothing  remained  to  be  done  by  any  party  in  future,  with  a  view  either  to 
complete  its  own  title  to  its  one-third  share  or  to  convey  to  the  other  parties 
their  j-especlive  shares,  the  suit  was  not  governed  by  article  113  of  the 
Limitation  Act,  but  by  article  144,  and  was  therefore   within  limitation. 

Talewar  Singh  v.  Buhori  Singh  (1),  distinguished. 

Sornavalli  Ammal  v.  Muthayya  Sastrigal  (2),  followed. 

Kuldip  Dube  v.  Mahaul  Diibe  (3),  referred  to. 

Held  also  that  the  agreement  between  the  parties  embodj-ing  a 
compromise  of  disputed  and  doubtful  rights  was  not  bad  for  want  of 
consideration. 

Rajuhder  Narain  Pae  v.  Bijui  Govind  Sing  (4)  and  Olati  Pulliah  Chctti  y. 
Varadarajulu  Chetti  (5),  referred  to. 

First  Appeal  from   the   decree    of  J.   Addison,  Esquire,    District 
Judge,  Delhi _  dated  21st  March  1910. 

Shadi  Lai  and  Sukli  Dial,  for  appellants. 

Muhammad  Shafi,  foi*  lespondents. 

The  judgment  of  the  Court  was  delivered  by — 

Shah  Din,  J.— This  is  au  appeal  from  a  preliminar}'  decree      6th  June  1912. 
passed  by   the    Disti-ict   Judge   of  Delhi   in  a  suit   brought   b}- 
the  plaintiffs-respondents  against  the  defendants-appellants  and 
also  against  Mussammat  Rakhi  and  Kaka   Mai  (who  have  been 
impleaded  as  respondents    in    this   appeal)    for   possession,    by 
partition,  of  one-third  share  of  the  property  left  by  Mussammat 
Ram  Dai,   widoAV    of   one    Unirao    Singh,   a  resident    of   Delhi. 
CTmrao  Singh  died  about  45  years  before  suit,  and  the  property 
left   by    him    came   into    the     possession    of     his  -widow,   who 
lucceeded  to  the  usual  life  estate.     She  died  on  the  12th  Deceni- 
oer  1903  and  upon  her  death  three    sets    of   claimants  put   for- 
flrard  their  claims  to  the  property  of  Umrao  Singh,  namely,    (1) 
plaintiffs,  (2)  defendants  1  and  2   and    (3)    defendants   3  to  8. 
The  first  two  sets  of  claimants  each  claimed  to  be  the  collaterals 
of  Umrao  Singh.     The    second    set  of   claimants    alleging   that 
hey  were  the  deceased's  nearest  collaterals  and  as  such  entitled 
o  succeed  exclusively  to  the  property  ;  while    defendants   3   to 
1,  constituting  the   third  set    of  claimants  who   are  admittedly 
he    grandsons    and    great-grandsons    of    the    sister   of   Umrao 
(iagh,  denied  that  the    deceased    had   left    any   collaterals   and 
laimed  to    be    entitled  to    the  whole    of   the    property   to    the 
xclusion  of  the  other  claimants.     On    the    19th    January   190-i 


1)  (1904)  I.  L.  R.  26  All.  497  (499).     f3)  (1911)  I.  L.  /?.  34  All.  43  (46,  47). 

2)  (1900)  I.  L.  R.  23  Mud.  593,  (4)  (1839)  2  Moo.  1.  A.  181  (251)  iP.C>), 

(5)  (10O8)  I.  L.  R.  31  Mad.  474.  .    -V    ■  ' 
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these  tliree  sets  of  claimants  entered  into  a  compromise  by 
wliicli  they  settled  their  conflicting  claims  amicably  and  drew 
lip  an  agreement  which  was  registered  on  the  20th  January. 
The  present  suit  is  based  upon  that  agreement  and  its 
provisions  will  be  noticed  in  detail  later  on.  Meanwhile  a 
shoi't  account  of  previous  litigation  with  regard  to  the  property 
left  to  Mussammat  Ram  Dai  will  help  to  an  understanding  of 
the  facts  of  the  case.  This  account  is  contained  in  the  judg- 
ment of  the  District  Judge  and  it  may  be  reproduced  here 
with  advantage  : — 

"  On  the  10th  February  19  4,  defendant  No.  2  and  the 
"  husband  of  defendant  No.  1,  applied  for  letters  of  adminis- 
"  tration  to  the  estate.  The  present  plaintiffs  and  defendants 
"  Nos.  3  to  8  and  Gowardhan  Das,  all  entered  caveats.  On  the 
"  12th  March  190J-,  Gowardhan  Das  stated  that  his  son, 
"  Eadha  Mohan,  was  adopted  by  deceased. 

"  This  objection  was  overruled  on  the  ground  that  the 
"  application  of  the  19tli  January  1904  did  not  mention  such 
"  adoption  and  that  it  was  plainly  an  afterthought.  On  the 
"  same  date  there  is  a  note  of  the  Coui"t  that  the  counsel  of 
"  defendants  Nos.  3  and  7  objected  to  the  compromise  on  the 
'*  gi-ound  that  they  were  imposed  on  in  the  matter  of  the 
"  degree  of  the  relationship  of  the  other  claimants.  It  was 
"  ordered  by  the  Court  that  letters  of  administration  should  be 
"  given  jointly  to  three  different  sets  of  parties  as  agreed  to  in 
"  the  compromise.  This  order  Avas  given  at  plaintiffs'  instance. 
"  They  pleaded  t3ie  compromise  and  asked  that  action  be  taken 
"  on  it. 

"  Against  this  order  Radha  Mohan  appealed  to  the  Chief 
"  Court,  and  the  case  was  sent  back  for  re-trial  by  order,  dated 
•'  the  4th  January  1907. 

"  On  remand,  the  Counsel  of  defendant  No.  3  stated  on 
•'  the  24th  May  1907,  that  the  agreement  was  void  on  account 
•'  of  compulsion  and  misrepresentation  and  because  it  was 
'*  without  consideration.  It  was  added  that  the  agreement  had 
''  nothing  to  do  with  a  suit  for  letters  of  administration,  j 
"Issues  as  to  the  relationship  of  parties  with  Umrao  Singh 
•'  only  wei"e  framed.  No  one  produced  evidence  except  Radha 
*'  Mohan.  The  District  Judge  held,  that  Radha  Mohan  was 
"  not  adopted  and  granted  letteis  of  administration  to  defen- 
"  dant  No.  3,  as  there  was  no  doubt  as  to  his  relationship.  No 
"  decision  was  given  as  to  the  mutual  settlement. 

"  Various  appeals  were  filed  against  this  order  which 
*•  were  decided  by  the  Chief  Court  on  the    12th  February  1909. 
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"  The  order  of  the  District  Judge  was  upheld."  The  present 
suit  was  instituted  by  the  plaintiffs-respondents  on  the  8th 
March  1909,  and  the  substantial  relief  asked  for  by  the  plain- 
tiffs  against  defendants-appellants  was  for  possession  by 
partition  of  one-third  share  of  the  property  left  by  Mufsammat 
Ram  Dai,  which  was  alleged  to  be  in  the  joint  possessir n  of 
the  parties  on  the  strength  of  the  registered  agreement,  dated 
the  19th  January  1904.  The  defendants  raised  various  pleas 
which  it  is  unnecessary  to  set  out  here  in  detail,  as  their  nature 
and  scope  are  sufficiently  clear  from  the  following  issues  which 
were  drawn  by  ihe  District  Judge: — 

"  (  )  Was  the  execution  of  the  mutual  settlement, 
dated  19th  January  190-i,  obtained  by  the  false 
representations  alleged  ? 

(2)  Ts  the   deed     of    settlement     otherwise     invalid    for 

reasons  stated  in  the  pleas  or  not  ? 

(3)  Did     defendants   Nos.  3   to    8     subsequently    ratify 

by  their  conduct  the  settlement  ? 

(4)  Is  the  suit  within  time  ? 

(5)  Ai'e   defendants    ban-ed   from     raising   the   plea   of 

invalidity  of   the    agreement   because   they   have 
failed  to  get  it  set  aside  within  time  ? 

It  was  agreed  that  the  words,  "  otherwise  invalid  for 
reasons  stated  in  the  pleas  "  in  the  2ud  issue,  included,  apart 
from  matters  covered  by  issue  (1),  the  follo\\'ing  :  — 

(a)  without  consideration  ; 

(b)  contrary  to  law,  ^'.  e.,  against  public  policy. 

(c)  that  it  was  never  acted  upon  ; 

(d)  that    the   plaintiffs    themselves     acted   contrary    to 

it," 
Upon  these  igsuea  the  District  Judge  held  : — 

(1)  that  the  false   representations  alleged  to  lave   been 

made  by  the  plaintiffs  before  the  agreement  of 
the  19th  January  1904  was  executed  Avere  not 
proved  to  have  been  made  by  them  ; 

(2)  that   the   agreement   in    question   was   not   without 

coDsideration  or  against  public  policy  and  that  it 
was  acted  upon  by  both  parties  ; 

(3)  that  defendants  Nos.  3   to    7  ratified  the   agreement 

by  their  conduct  ;  and 

(4)  that  the  suit  was  within  limitation. 
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As  a  result   of  these  findings,   the    learned   District   Judge* 
passed  a  preliminary  decree  for  partition   of  the  property  in  suit- 
jn  favour  of  the  plaintiffs,  and  from  that  decree  defendants  ITosl 
3  to  8  have  preferred  an  appeal  to  this  Court. 

On   behalf  of   the   appellants   their   learned    counsel  has 

eordejided,  first,    that  the   plaintiffs' suit  must  be   regarded  as" 

one  for  specific  performance  of  a  contract ;  that  their  right  to  sue 

accrued  on  the  12th   March  ]904,  on  which  date,    it    is  said,  the 

appellants    refused    to     abide    by    the    agreement   of   the    19th 

January  1904,  and  that  therefore  the    suit,  whieh    was    brought 

on  the  9th  March  1909,  was  barred  by  limitation  under    article . 

113  of  the    firet  schedule    to  the    Limitation    Act ;  secondly,  that 

the  agreement  of  Januaiy  1904  was    without   consideration  and 

therefore  void  and    unenforceable  ;  thirdly,  that   the    agreement 

was    voidable    en   accoiint  of  misrepresentation;  fomthly,  iheit 

the  agreement   was  not  acted  upon  by   the   parties  ;  and  fifthly, 

that    those    appellants,   who   were  minors   at  the.  time   of   the 

agreement,  are  not  bound  by  it.     We  proceed  to  deal  with  these 

contentions  seriatim. 

Upon  the  question  of  limitation,  we  have  no  hesitation  in 
holding  that  article  113  of  the  first  schedule  to  the  Limitation 
Act  has  no  application  to  the  facts  of  this  case  and  that  the 
suit  is  not  barred  by  time.  Briefly  put,  the  argument  of  the 
appellants'  counsel  is  that  the  agreement  of  January  1904 
embodies  a  contract  executory  in  its  nature  and  not  a  completely 
executed  contract,  that  it  was  agi'eed  between  the  parties  that 
each  set  of  claimants,  shall  become  owner  of  one-third  share  of 
the  property  in  dispute  after  certain  preliminary  steps  had 
been  taken  for  obtaining  a  joint  succession  certificate  or  a  joint 
grant  of  letters  of  administration,  that  the  alleged  rights  of  the 
parties  in  the  property  were  not  recognised  as  existing  in 
pratsenti,  but  that  they  had  to  be  established  in  fnturo,  inasmuch 
as  under  the  agreement  each  party  had  a  right,  if  otherwise 
enforceable,  to  compel  the  other  parties  to  carry  out  its  ferms 
at  a  future  time.  We  think  that  this  argument  is  based  upon  a 
complete  misinterpretation  of  the  terms  of  the  document  in 
question  and  we  do  not  see  our  way  to  accept  it.  The  agree- 
ment is  printed  at  pages  9  and  10  of  the  paper-book  and  its 
provisions  are  correctly  summarised  by  the  District  Judge  in 
the  following  passage  in  his  Judgment  : — 

"  The  deed  of  compromise  is  an  agreement  between  the 
three  different  sets  of  parties,  binding  them  on  the  following 
conditions  : — 

(1).  Each^party  shall  be  owner  of  one-third.  _^^^^ 
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(2)  The  three  parties  shall  obtain  joint  letters  of 
administration.  If  this  is  impossible  in  law, 
then  tbe  party,  obtaining  the  grant,  will  give 
the  other  parties  their  share,  and  the  other 
parties  will  be  entitled  to  partition  either  by 
consent  or  thi'ough  the  Coui't.  The  obtaining 
of  letters  of  administration  by  one  would  confer 
no  special  right  on  him. 

(.3)  In  the  proceedings  for  letters  of  administration, 
any  objections  by  other  claimants  to  be  resisted 
jointly. 

(4)  There   are   only   the  three   sets  of  heirs.     Any  other 

claimant  would   be    resisted    by    all    the  different 
sets.      The    agreement    has    been    execiited    with- 
out    taking     into       consideration     whether     any 
party  is  legally  entitled  to    any   share  or   not.     It 
is  a  final  decision. 

(5)  Besides   the   property    known  to  be  in   existence  and 

enlered  in  the  deed,  any  other  property  of  the 
deceased,  which  miglit  be  discovered  later, 
would  also  be  di"\dded  in  equal  shares." 

With  regard  to  the  first  clause  set  out  above,  we  may  note 
that  the  correct  translation  of  the  vernacular  words  used  in 
the  agreement  is  that  each  party  shall  cmitinue  to  he  owner  of 
one -th ird  ;  and  this  clause,  read  with  the  fourth  clause  of  the 
agreement,  makes  it  clear  that  by  the  agreement  the  title  of 
each  set  of  claimants  to  one-third  share  of  the  property  was 
recognised  as  a  subsisting  title,  that  the  whole  of  the  property 
left  by  Mussammat  Ram  Dai  was  considered  as  having  become 
lawfully  vested  in  all  the  three  sets  of  claimants  jointly  in  equal 
shares,  that,  so  far  as  proprietary  rigbts  in  that  property  were 
concerned,  each  party  admitted  the  others  to  be  co-owners  with 
itself  of  the  property  and  that  nothing  remained  to  be  done  by 
any  one  party  in  future  witb  a  view  either  to  complete  its  own 
tille  to  the  one-third  share  of  the  property  or  to  convey  to  the 
other  parties  their  respective  shares  in  the  same.  The  conten- 
tion of  the  appellants'  counsel  that  the  agreement  did  not  declare 
the  subsisting  titles  of  the  parties  and  that  their  respective 
titles  had  to  be  perfected  in  future  leads  to  the  anomalous 
results  that  at  the  time  when  the  agreement  was  executed  none 
of  the  parties,  including  the  appellants,  were  owners  of  the 
property,  and  that  either  the  property  belonged  to  no'one,  or 
that  it  belonged  to  Radha  Mohan,  the  alleged  adopted  son  of 
Mussammat  Ram  Dai.     If  upon  the  death  of    Mussammat   Ram 
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Dai,  it  became  vested  in  the  appellant.s  as  the  bandhus  of  Umrao 
Singh,  it  is  unquestionable  that  by  the  agreement  of  19fch 
January  1904,  under  which  the  doubtful  claims  of  the  rival  sets 
of  claimants  were  settled  by  a  compi-omise,  the  latter  also 
acquired  each  a  complete  title  to  a  one-third  share  of  the  pro- 
perty and  it  was  upon  the  footing  of  such  complete  title 
that  they  agreed  to  join  with  the  appellants  in  taking  pro- 
ceedings for  obtaining  a  joint  succession  certificate  or  a  joint 
grant  of  letters  of  administration  to  the  property  of  the  deceased. 
Upon  no  other  hypothesis  can  the  real  object  and  scope  of  the 
agreement  be  explained,  and  ^Te  therefore  hold  that  it  embodied 
an  executed  contract  and  not  a  coiitract  which  was  executory  in 
its  natiire. 

In  connection  with  this  part  of  the  case  the  appellants' 
counsel  relied  upon  the  decision  in  Talewar  Singh  v.  Bahori 
Singh  (1).  That  case  is  -very  clearly  distinguishable  from  the 
present,  there  the  compromise  which  was  the  basis  of  this  suit 
and  which  was  held  to  be  governed  by  article  113  of  the  first 
schedule  to  the  Limitation  Act  declared  that  the  parties  should 
transfer  the  one  to  the  other  different  portions  of  the  property 
which  were  in  dispute.  No  steps  were  actually  taken  to  complete 
the  transfer  thus  recited  as  having  been  agreed  to  between  the 
parties,  but  one  of  the  parties  brought  a  suit  to  recover  the  pi-o- 
pei^ties  agreed  to  be  transferred  to  him.  It  was  held  by  the 
High  Court  that  the  suit  was  one  for  specific  performance  of  the 
contract  embodied  in  the  compromise  and  that  article  113 
aforesaid  was  applicable  to  it.  In  the  body  of  the  judgment 
the  learned  Judges  distinguished  the  case  of  Sornavalli  Ammal 
V,  Muthayya  Sastrigal  (2),  in  which  the  Madras  High  Court  had 
held  that  the  article  applicable  to  the  claim  put  forward  in  that 
suit  for  recovery  of  immoveable  property  was  article  144  and 
not  article  1 13.  In  that  case,  as  it  appears  from  the  judgment, 
said  the  learned  Judges  of  the  Allahabad  High  Court,  "  the  title 
«  to  the  property  was  declared  in  the  plaintifi's'  favour  by  the 
"  award,  and  the  award  did  not  provide  for  the  execution  of  any 
"  instrument  between  the  parties  or  the  performance  of  any 
"  condition  pi-ecedent  to  the  plaintiffs'  enjoyment  of  the  land.  In 
"  other  words,  the  plaintiffs  acquired  under  the  award  complete 
"  title  to  the  land  on  the  date  of  the  awai-d  and  were  entitled  to 
"  possession  of  it  from  that  date.  It  is  apparent  from  what  we 
•'  have  said  that  this  case  does  not  govern  a  case  such  as  that 
"  which  is  now  befoi-e  the  Court  in  which  no  title  is  declared  by 


(1)  (1904)  /.  L.  R.  26  All.  497  (499).         (2)  (1900)  T.  L.  /?.  23  Mad.  593. 
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"  the  award.  There  is  merely  a  recital  in  the  award  of  agi-ee- 
"  meuts  entered  into  between  the  parties  to  do  certain  acts  in 
"  reference  to  immovable  properties.''  This  extract  from  the 
judgment  of  the  learrcd  Judges  of  the  Allahabad  High  Court 
contains  the  ratio  decidendi  of  the  case  before  them  and  it 
clearly  shews  that  the  present  case  is  analogous  to  the  Madras 
case  referred  to  in  their  judgment,  inasmuch  as  by  the  agree- 
ment of  January  1904  the  title  to  one-third  share  of  the  pro- 
perty in  dispute  was  definitely  declared  in  plaintiffs'  favour  and 
therefore  they  acquii-ed  under  the  agreement  a  complete  title  on 
the  date  of  the  agreement  to  the  said  share  and  became  entitled 
to  joint  possession  of  it  with  the  other  parties  from  that  date. 
There  was  no  necessit}^  for  them  to  obtain  from  the  defendants 
a  conveyance  in  their  favour  in  i^espect  of  that  one-third  share 
and  no  such  conveyance  was  provided  for  in  the  agreement. 
The  above-mentioned  decision  of  the  Allahabad  High  Court 
has  been  noticed  in  a  very  recent  case  decided  by  the  same 
Coui-t,  Ktddip  Dtcbe  v.  Mahaul  Duhe  (1)  and  in  their  judgment 
in  the  latter  case  the  learned  Judges  commenting  upon  the 
earlier  decision  say  : — 

"  The  facts  of  this  case  are  Avorth  noting  because  the  ratio 
*'  decidendi  is  significant.  It  appears  that  certain  matters  in 
"  dispute  between  the  parties  had  been  referred  to  arbitration, 
"  and  that  the  ai-bitrator  delivered  an  award  in  accordance 
"with  a  compromise  entered  into  by  the  parties  themseh'es. 
"  This  award  directed,  amongst  other  things,  that  each  pai-ty 
"should  transfer  certain  immovable  property  to  the  other,  and 
"  the  suit  was  by  one  of  the  parties  concerned  for  recovery  of  the 
"  property  agreed  to  be  conveyed.  It  was  held  that  this  was  a 
"  suit  for  specific  performance  of  a  contract  within  the  meaning  of 
"  ai-ticle  113  of  the  second  schedule  of  the  Indian  Limitation  Act. 
"  The  plaintiff  had  at  the  time  of  his  suit  no  valid  title  to  the 
"  property  which  he  claimed,  what  he  possessed  under  the  terms 
"  of  the  award  was  a  right  to  compel  the  opposite  party  to  give 
"  him  a  valid  title  deed  by  executing  a  conveyance  in  his  favour. 
"  Such  a  suit  may  perhaps  be  a  suit  for  "  specific  performance  " 
"  in  the  atiictest  sense  of  the  words." 

From  these  observations  it  is  clear  that  the  present  case  is 
not  o-overued  by  the  ruling  in  Talewar  Singh  v.  Bahori  Singh 
(2)  and  that  the  article  applicable  to  this  case  is  article  144  to 
the  first  schedule  to  the  Limitation  Act,  and  not  article  113. 

The  suit  of  the  plaintiffs  is  therefore  amply  within 
limitation.  But  even  if  article  113  were  applicable  to  this 
^)  ^1911)  I.  LTR-iri/TlS  (46,  47).  (2)  (1904)  I.  L.  R.  26  AlLmT 
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case,  we  think,  for  tlie  reasons  given  by  the  District  Judge, 
that  the  plaintiffs'  riglit  to  sue  in  respect  of  their  one-third 
share  in  the  property  in  dispute  accrued,  not  in  March  1904 
when  counsel  for  defendants  No.s.  3  and  7  simply  disputed  the 
validity  of  the  agreement  on  certain  grounds,  but  in  1907  when 
performance  of  tlie  agreement  was  refused  by  the  defendants 
and  when  the  letters  of  administiation  were  gianled  to 
defendant  No.  3  alone. 

Despite  the  fact  that  in  March  )  904  defendants  Nos.  3  and 
7  contested  the  validity  of  the  agreement,  letters  of  admini- 
stration Avere  granted  jointly  tf)  all  the  parties  to  that  agreement 
and  the  present  defendants-appellants  accepti  d  that  grant  as 
valid  and  preferred  no  appeal  against  the  order  making  the 
grant.  They  therefore  acted  upon  the  agreement  p-o  tanto,  and 
it  does  not  lie  in  their  mouth  to  say  that  the  performance 
of  the  agreement  was  refused  by  them  in  1904  and  that  the 
present  plaintiffs  then  acquired  the  right  to  sue  for  specific 
performancf?  thereof. 

With  regard  to  the  second  contention  advanced  by  the 
appellants'  counsel,  namely,  that  the  agreement  of  January  1904 
Avas  without  consideration  and  therefore  void,  it  is  only 
necessary  to  point  out  that  it  embodied  a  compromise  of 
disputed  and  doubtful  rights,  which  was  entered  into  in  good 
faith  by  all  the  parties  concerned  and  that  consequently  there 
was  valid  consideration  for  the  agreement.  The  passage  in 
.  Ticake  on  Contracts  (5th  edition,  page  439),  which  has  been 
referred  to  by  the  appellants'  counsel,  really  supports  the 
other  side.  It  runs  tlius  : — "  Disputed  and  doubtful  claims 
to  legal  or  equitable  nghts  will  support  the  consideration 
for  a  compromise  and  forbearing  to  sue  for  or  releasing  a  loiid 
fide  claim,  which  is  reasonably  doubtful  in  fact  or  in  law,  though 
no  proceedings  have  been  commenced,  is  a  good  considerat'on." 
The  observations  of  Their  Lordships  of  the  Privy  Council  in 
Rajnnder  Narain  liae  v.  Bijai  Uovmd  Sivy  (1)  and  tlie  decision 
of  the  Madras  High  Coui-t  in  Ol-'tt  Pulliah  Chelti  v.  Varadarnjulu 
Chetti  (2)  also  sup])ort  the  view  that  the  agreement  of  1904 
was  not  a  void  agi'eement. 

The  remaining  three  conteiitionK  can  be  dispo-sed  of  in  a 
few  words.  Tlie  on7(s  of  jnoving.  that  the  ligj'eement  in 
question  was  cntereil  into  l»y  tli  ■  defendants  by  rea.son  of 
fcrUiiii  niisrepreseiitaliou.s  on  (lie  part  of  the  jdaiiitifFs,  lay  upon 
defendants  {liajuvder  Naniin  liae  v.  liijui  Govind  Sniy)  (1),  and 
as  they  have   given   no  evidence  whatever  to   pix)ve  the  alleged 


(1)  (1839;  2  Moo.l.  A.  181  (25lJ  (P.  C).        (2)  (1908)  /.  L.  /?.  31  Mad.  171. 


Februaey,  1913.  ]  CI\TL  JUDGMENTS— No.  21.  f^\ 

misx'epresentations,  the  third  contention  must  fail.  The  defen- 
dauTs-appellauts  liad  ample  opportufiity  of  producing'  all  their 
avaiUible  evidence,  and  they  are  not  at  all  entitled  to  a  remand 
to  enable  them  to  produce  additional  evidence  on  the  point 
under  consideration.  Further,  the  compromise  was  to  some 
extent  at  least  acted  upon  by  the  parties  as  appears  from  their 
conduct  in  relation  to  the  proceedings  under  Act  V  of  1881 
and  the  fact  that  they  accepted  a  joint  grant  of  letters  of 
administration  to  the  estate  of  the  deceased  under  that  Act 
and  resisted  the  claim  of  Radha  Mohan,  which  Avas  pi-eferred 
in  opposition  to  them  all,  shews  that  some  of  the  conditions 
laid   down    in  the  agreement  were    duly  cai-ried  out  by    them. 

As  regards  the  contentions  that  since  some  of  the 
defendants-appellants  were  minors  at  the  time  of  the  agreement 
it  was  not  binding  upon  them  all,  it  is  only  necessaiy  to  say 
that  this  point  was  not  raised  in  the  Court  below  by  the 
defendants  concerned  and  that  it  was  taken  up  stio  viotti  by  the 
District  Judge,  who  seems  to  have  decided  it  partly  against 
them   and  to    have  left  it  partly  undecided. 

We  think  that  this  point  ought  not  to  havo  been  taken  up 
by  the  District  Judge  on  his  own  motion  and  in  any  case  the 
contention  is  frinid  facie  untenable,  as  the  defendants-appel- 
lairts  who  are  alleged  to  have  been  minors  at  the  time  of  the 
agreement  were  members  of  a  joint  Hindu  family  with  the 
other  defendants  who  were  adults  and  the  latter  acted  as 
de  facto  guardians  on  their  behalf  and  for  their  benefit  in 
entering  into  the  agreement  in  question.  The  agreement  must 
therefoi-e  be  treated  as  binding  upon  them  equally  with  the 
other  members  of  the   family. 

For  the  foregoing  reasons  we  maintain  the  decree  of  the 
District  Judge  and  dismiss  this  ap  peal  with  costs. 

Appeal    dismissed. 


No.  21. 

Before  Hon.  Mr.  Justicf.  Kensington  and  Hon.  Mr.    Justice 

Shah  Din. 
NAGINDRA  NATH  BAXERJEE  AND  ANOTHER— 
(Plaintiffs)— APPELLANTS 
Versus 
P.  N.  BANERJEE  AND  OTHERS— (Defendants)— 
RESPONDENTS. 
Civil  Appeal  No.  656  of  1910. 
Indian  Succession  Act,  X   of  1865,  section  5S— unattested  (dterations  in 
will — probate. 

Held,  that  section  58  of  the  Indian  Succession  Act  does  not  apply  to  altera* 
tions  made  in  a  will  prior  to  its  execution. 
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Held  also,  that  luiattested  alterations  in  a  will,  made  prior  to  its  execution, 
■which  are  of  no  special  importance,  do  not  invalidate  the  document  and  probate 
may  be  granted  of  the  will,  as  it  originally  stood,  without  the  unattested  alter- 
ations. 
Miscellaneous   first  Appeal  from  th:    decree  of  Major  J.  Frizelle, 
District  Jiuhje,  Eaicalpimh:,  dated  2bth  April  1910. 

Gobiud  Das,  for  appellants. 

Fazal  llalii,  fur  re.spondents. 

The  judgmeut  of  the  Coui't  was  delivered  l^y — 
3rd  Jul'/  1912.  Kensingion,  J. — Thi.s  is  an  appeal  under  section  268,  Act   X    j 

of  1865  against  the  order  of  the  District  Judge  referring  to  the  J 
appellants  probate  of  a  aviU  executed  on  the  20th  September  1893 
by  Mr.  Jadu  I'^ath  Banei'ji  in  favour  of  a  married  daughter  and 
two  sons  to  the  exclusion  of  two  other  sons  The  appeal  has 
been  refeired  to  a  Division  Bench  liy  order  of  the  learned  (>hief 
Judge,  dated  the  30th  November  1910. 

The  grounds  upon  which  the  District  Judge  lias  refused 
probate  are  that  the  will  s  very  old.  that  there  arc  some 
i;nattested  alterations  in  the  document  and  that  there  is  serious  ] 
doubt  whether  the  attesting  witnesses,  both  of  whom  are  dead, 
actually  affixed  their  signatm-es  at  the  time  of  execution  of  the 
'Nvill  by  the  testator.  These  are  the  grounds  upon  which  the 
District  Judge  has  really  based  his  order,  though  he  has 
incident-ally  also  referred  to  iri^elevaut  considerations  that  the 
testator  never  communicated  the  contents  of  his  will  to 
the  two  disinherited  sons  and  that  there  were  no  good 
reasons  shewn  why  those  sons  should  be  disinherited.  These 
latter  points  covered  questions  with  which  the  District  Judge 
was  in  no  way  concerned.  1  he  sole  point  to  be  determined 
was  whether  the  circumstances  under  which  the  will  has 
been  propounded  were  so  doubtful  that  probate  should  be 
I'efused. 

After  examining  the  case  very  carefully  Ave  think  it 
impossible  to  uphold  the  District  Judge's  decision  on  any  of 
the  points  taken  by  hin:.  The  testator  died  at  Rawalpindi 
on  the  11th  December  1908.  The  will  was  propounded  by  thg 
legatees  without  delay  in  June  1909  and  we  can  see 
no  reason  for  sujjposing  that  the  will  is  not  in  every  way 
genuine.  Even  now  counsel  for  the  respondents  is  unable  to 
say  that  the  Avill  is  a  forgery  and  we  think  that  any 
suggestion  of  forgery  is  entirely  unjustified.  The  mere  fact 
that  the  will  Avas  executed  in  1893  is  immaterial.  It  has 
been   produced    from   lawful     custody    and   there   is   no   indi* 
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cation  that  the  will  was  ever  superseded  even  though  Hie 
circumstances  under  which  it  was  written  niiy  have  altered 
before  the  testator's  death.  The  real  object  appears  to 
have  been  to  benefit  his  married  daughter  by  leaving 
to  her  the  property  concerned  which  is  valued  at  some 
Rs.  3,000.  At  her  request  the  names  of  her  two  younger 
brothers,  who  were  minors  at  the  time,  were  included  amono- 
the  benificiaries  under  the  will  on  the  ground  that  the 
expense  of  starting  them  in  the  world  had  still  to  be  undertaken. 
It  is  no  answer  to  the  application  to  say  that  these  minor  sons 
have  long  since  grown  up  and  at  the  time  of  the  testator's 
death  did  not  require  to  be  specially  provided  for  more 
than  the  objecting  sons  who  are  imdei'stood  to  be  compai'atively 
well    to  do. 

As  regards  the  alterations  in  the  will  we  are  quite  clear 
that  this  did  not  invalidate  the  document.  There  is  no  proof 
and  no  probability  that  the  alterations  were  made  after 
execution  of  the  will  and  section  58,  Act  X  of  1865  has  no 
application.  The  alterations  are  in  themselves  of  no  special 
importance  and  were  evidently  intended  to  merely  make  the 
terms  of  the  will  more  explicit  and  formal.  After  consulting 
Henderson  on  the  Law  of  S accession,  3rd  edition,  1909,  and 
Theobald  on  Wills,  7th  edition,  1908,  we  think  that  the 
right  construction  to  place  on  these  alterations  is  that  they 
should  at  most  be  disregarded.  They  are  unattested  and 
may  be  left  oiit  of  accoiint,  the  intention  of  the  will  having 
been  perfectly  clear  even  witliout  ther^  and  being  not 
affected  by  them. 

As  regards  the  attestation  of  the  witnesses  we  see  nothing 
suspicious  in  the  document.  Both  the  witnesses  are  dead 
but  prima  facie  their  signatures,  one  in  English  and  one  in 
Bengali,  are  perfectly  genuine.  Mrs.  Beuodini  Mitter  the 
daughter  identifies  the  English  signature  of  Luckhey 
Narain  Das  and  we  are  satisfied  that  her  statement  on  the 
point  should  be  accepted.  It  is  true  that  the  will  was  first 
drawn  up  oa  the  21st  August  1893  and  not  finally  sig'iied- 
till  the  20th  September  1893.  Here  again,  however,  we  see 
nothing  suspicious  in  the  document.  The  attestation  clause, 
the  signature  of  the  testator  and  the  marginal'  signatures 
of  the  two  attesting  witnesses  follow  after  the  original  writing 
bearing  date,  21st  August  1893,  and  from  the  appearance  of 
the  document  we  think  it  clear  that  execution  did  actually 
take  place  in  the  presence  of  the  witnesses  on  the  latter 
date.     If  the   will  had   been   actually   signed   and  attested    on 
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the  21st  August  1898,  there  would  be  no  object  in  the 
testator's  adding  the  latter  date  20th  September  1893. 
There  is  no  reason  for  assuming  any  sort  of  fraud  or  iiTegu- 
larity  in  what  is  apparently  a  quite  straight  forward  docu- 
ment. 

Our  conclusion  is  therefore  that  the  District  Judge  has 
wrongly  declined  to  grant  probate.  We  have  nothing  to  do 
with  the  validity  of  the  will  '  and  it  is  unnecessary  for  ug 
to  disciiss  that  point.  All  we  need  say  is  that  so  far  no 
adequate  reason  has  been  brought  forward  for  believing  that  the 
will  is  in  any  way  invalid.  The  appeal  is  accordingly  allowed 
and  the  record  will  be  returned  to  the  District  Judge,  Rawal- 
pindi, with  direction  to  him  to  grant  probate  with  copy  of  the 
will  annexed  under  section  254  of  the  Act.  By  way  of 
precaution  we  o1-)serve  that  section  242  and  242  (o)  of  the  Act 
have  been  amended  by  section  2  of  Act  VIII  of  1903.  The 
effect  of  the  amendment  is  to  give  the  District  Judge  of 
Eawalpiiidi  jurisdiction  but  it  will  be  necessary  for  him  to 
certify  that  the  value  of  the  property  and  estate  affected 
beyond  the  limits  of  the  province  does  not  exceed  Rs.  10,000 
and  he  will  also  have  to  comply  with  the  provisions  of  the 
amended  section  242  (a).  The  will  as  admitted  to  probate 
will  be  the  will  as  it  originally  stood  without  the  unattested 
alterations.  ,  / 

We  make  no  order  as  to  the  costs  of  this  Court. 

Appeal  accepted. 

No   22.  V 

Before  Hon.  Mr.  Justice    SJicih  Din  and  Hon,  Mr. 
Justice  Beadon. 

JIWAN   SINGH  AND    ANOTHER— (Plaintiffs)— 

APPELLANTS 

Versus 

PAL  SINGH  AND   ANOTHER— (Defendants)— 

RESPONDENTS. 

Civil  Appeal  No.  965  of  1910. 

Cutilom  -  adoption — of  collntc.ral  in  9th  degree — IQ  yearx  of  age — by 
regiatercd  d^ed — Randhnica  Jata,  Mauza  Bhangali,  Talisil  Amritiiar — 
Riwaj-i-ani. 

Held,  that  bj'  custom  among  Randliawa  Jats  of  Mauza  Bhangali,  Tahsil 
Amritsar,  the  adoption,  by  a  registered  deed,  of  a  collateral  in  the  9th  degree 
who  is  of  16  years  of  age  is  valid  in  the  presence  of  nearer  collaterals, 

40  P.  R.  1905  {Budh  Singh  v.  Mula  Singh)  (1)  referred  to. 

''  (Ij  40  P.  R.  1905. 
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Further  appeal  from   the  decree  of   W.  A.  LeFossignol,   Esqtdre, 
Divisional  Judge,  Amritsar  Division,  dated  2nd  April  1909, 

Vanglian,  foi  appellants. 

Brij  Lai,  for  respondents. 

The  judgment  of  tlie  Court  was  delivered  bj — 

Shah  Din,  J. — This  appeal  arises  out  of  a  suit  brought  by  iSth  July  1912 
the  plaintiffs-appellants  against  the  defendants-respondents 
to  set  aside  the  adoption  of  defendant  N"o.  1  by  defendant  No.  2 
evidenced  by  the  deed  of  adoption,  dated  the  24th  March  1908. 
Both  the  lower  Courts  have  held  that  the  adoption  in  question  is 
valid,  and  they  have  accordingly  concurred  in  dismissing  the 
suit. 

The  sole  question  for  decision  in  this  appeal  is  whether 
under  the  custom  applicable  to  the  parties  the  adoption  of 
defendant  No.  1  by  defendant  No.  2  is  invalid.  Tlie  parties  are 
Jats  of  Randhawa  got,  residents  of  manza  Bhangali,  fahsil  and 
district  Amritsar. 

Defendant  No.  1,  Pala  Singh,  is  a  collateral  of  defendant 
No.  2,  Kahna  Singh,  but  is  related  to  liim  in  the  9th  deoTee 
and  at  the  time  of  adoption  he  was  about  16  years  of  age. 
The  plaintiffs-appellants  are  nearer  coHaterals  of  Kahna  Singh 
and  in  their  behalf  it  is  contended  that  according  to  the 
Riivaj-i-am  of  ]865,  by  which  the  parties  are  governed,  Kahna 
Singh  could  not  have  validly  adopted  Pala  Singh,  (1)  because 
he  was  a  remote  collateral  of  his,  and  (2)  because  he  was  not 
under  the  age  of  12  j^ears  at  the  time  of  adoption.  The  Biwaj- 
i-am,  however,  permits  a  Randhawa  Jat  to  adopt  a  person  from 
among  his  collatei^als  irrespective  of  his  degree  of  relationship 
to  him,  and  the  provision  as  regards  the  age  of  the  adopted  son 
must  as  laid  down  in  No.  40  P.  R.  1905  {Budh  Singh  v.  Mula 
Singh)  (1)  be  held  to  be  of  a  recommendatory  and  not  of  a 
mandatory  character.  It  is  further  urged  that  since  no 
ceremonies  were  performed  at  the  time  of  the  adoption  of  Pala 
Singh  and  no  publicity  was  given  to  the  fact  of  adoption,  the 
adoption  must  be  declaimed  to  be  invalid.  As  pointed  out  in  the 
decision  first  cited  according  to  the  Riwaj-i-am,  the  execution 
of  a  deed  of  adoption  before  the  brotherhood  was  sufficient, 
and  the  registi'aticn  of  it  was  sufficient  publicity  of  adoption, 
and  the  non-performance  of  other  ceremonies  was  immaterial. 

(1)  40  P.'R.  1905  (p.  147,  last  para.) 
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We  accordingly  hold  that  the  adoption  of  Pala  Singh 
by  Kahna  Singh  is  pei'fectly  valid  and,  maintaining  the  decree 
of  the  Lower  Appellate  Court,  we  dismiss  this  appeal  with 
costs. 

Appeal  dismissed. 


No.  23. 

Before  Hon.  Mr.  Jni^tico  Shah  Din  and  Hon.  Mr.  Justice 
Beadon. 

MUSSAMMAT  AMIRAN— (Plaintiff)— APPELLANT, 

Versus 

MUSSAMMAT  JANO  AND  ANOTHER— (Defendants)— 

RESPONDENTS. 

Civil  Appeal  No.  927  of  1910. 

Custom — suceexsion — by   sister  in  presence  of    mother  and  step-mother — 
Pathans — Mianwali  Tsih^il—Riwaj-i-am, 

Held,  that  the  plaintiff,  who  was  the  sister  of  the  last  male  owner,  had 
failed  to  prove  that  by  custom  among  Pathans  of  the  Mianwali  tahsil,  she 
was  entitled  to  succeed  to  his  property  equally  with  his  mother  and  step- 
mother. 

Further  Appeal  from  the  decree  of  H.    Harconrt,   Esquire,    C.  8.y 
Additional  Divisional  Judge,  dated  IZtJi  August  1909. 

The  Judgment  of   the   Court  was  delivered  by —  ^ 

20th  July  1^2.  Shah  Din,   J.— Sarwai    Khan,    a   Pathan   of   mauza   Ballu 

Khel,  tahsil  and  district    Mianwali,  had  two  wives,   Mussammat 
Fatima    and    Mussammat    Jano.      By   Mussammat   Fatima   he 
had    a   daughter,    Mussammat   Amiran,    and     by    Mussammat  f 
Jano,    a   posthumous    son.    Dost  Muhammad.      He   died   some 
time   in  July    1904   and   Dost   Muhammad    was    born     in    the 
beginning  of  1905.     Mutation    in   respect   of   the   land  left  by 
Sarwar  Khan  was  effected  by  the    Assistant  Collector  in  favour 
of  Dost  Muhammad   on   the   29th  March    1905  ;  but  on   appeal  | 
the   Collector,   by    order    dated   the   I4th   June    1905,    entered  \ 
40    l-anals   out    of    Sarwar    Khan's    holding   in    the     name     of 
Mussammat  Fatima  as   a   provision   for    her   maintenance,    the 
remainder  of  the  land  being  allowed  to   stand    in   the   name    of 
Dost  Muhammad.     Dost   Muhammad   died   in    ]906,    and   the 
mutation  of  the  land  then   took   place    in   equal   shares .  in    the 
names  of  Mussammat  Jano  and  Mussammat  Fatima. 

The  present  suit  was  instituted  by  Mussammat  Amiran, 
half  sister  of  Dost  Muhammad,  for  possession  of  half  share  of 
the  holding  left  by  Dost  Muhammad,   on   the   allegations    that 
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she  as  the  unmarried  daughter  of  Sarwar  Khan  was  entitled 
to  share  tlie  knd  left  hy  him  equally  with  his  widows,  that 
Mussammat  Jauo  was  unchaste  and  so  had  forfeited  her  rio-ht 
to  hold  her  share  of  the  land  as  Sarwar  Khan's  widow ;  and  that 
as  sister  of  Dost  Mohammad,  the  plaintiff  was  also  entitled 
to  share  the  land  equally  with  his  mother  Mussammat  Jauo. 
Both  the  Courts  have  dismissed  the  suit,  holding  that  the 
land  in  suit  was  left  by  Dost  Mohammad,  and  not  by  Sarwar 
Khan,  and  that  the  plaintiff  as  sister  of  Dost  Mohammad  was 
excluded  from  succession  by  his  mothers. 

The  plaintiff  Mussammat  Amiran  has  pi-epared  a  fiu-ther 
appeal  to  this  Court,  and  on  her  behalf  it  has  been  urged  that 
she  is  entitled  to  succeed  to  the  laud  in  dispute  as  the  un- 
married daughter  of  Sarwar  Khan,  inasmuch  as  Dost  Mohammad 
Avho  was  the  posthumous  son  of  Sarwai-  Khan,  died  in  liis 
infancy  and  did  not  become  a  fresh  stock  of  descent.  Accordiu"- 
to  the  Full  Bench  decision  of  this  Court,  IS-l  P.  R.  1907  {Hamira 
V.  Ham  Singh)  ^l)  this  contention  is  clearly  untenable,  and  the 
appellant,  in  order  to  succeed,  must  show  that  she  is  entitled  to 
inherit  the  land  in  suit  as  sister  of  Dost  Mohammad  in  preference 
to  his  mothers.  On  this  point  the  Customary  Law  of  the 
Mianwali  District  is  against  the  appellant,  as  according  to 
it  the  mother  of  the  last  male  proprietor  succeeds  to  his 
property  to  the  exclusion  of  his  sister  (section  V,  question 
and  answer  21).  The  instances  stated  by  the  ajjpellant  in 
the  Court  of  the  District  -Judge  i-elate  to  cases  in  which  a 
daughter  has  succeeded  equally  with  the  widow  of  the  last 
male  owner,  and  obviously  they  have  no  relevancy  to  the 
question  before  us.  The  appeal  fails  and  is  dismissed  with 
costs. 

AppPMl  dismissed. 


No.  24. 

Before  Hon.  Mr.  Justice  Rattigan. 

SHAM  SINGH— (Plaintiff)— APPELLANT, 

versus 

SOHEL  SINGH  AND  OTHERS— (Defendants)— 

RESPONDENTS. 

Civil  Appeal  No.  328  of  1912. 

Punjab  Pre-emption  Act,  II  of  1905,  section  11  proviso— 2<;aire/- — where 
father  of  pre-emptor  consented  to  sale. 

(1)  134  P.  JJ.  1907  (F.  B.). 


1st  August  1912 
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Held,  that  a  pre-emptor  who  clahiis  under  the  proviso  to  section  11, 
Punjab  Pre-emption  Act,  is  bound  by  the  waiver  of  his  father,  who  was 
alive  at  the  date  of  sale  and  consented  in  express  terms  to  it. 

7  P.  R.  1912  (Muhmud  Bakhsh  v.  Hassan  Bakhsh)  (1)  distinguished. 
Further   Ajipeal  from   the   decree   of  L.    Leslie    Jones,      Esquire, 
Divisional  Judge,  JnUnndur  Division,    dated    13th    Fehruarij 
1911. 

Hukam  Cliaiid,  for  appellant. 
Sheo  Narain,  for  respondents. 

The  judgment  of  the  learned  Judge  was  as  follows  : — 

Rattigan,  J. — The  sole  question   involved   in   this   petition 
for  revision  is   whether    a   pre-emptor  who   claims   under   the 
'proviso  to  section  11  of  the  Punjab   Pre-emption    Act,    is  bound 
by  the    waiver   of   his  father   who    was    alive    at   the    date    of 
sale  and  consented  in  expressed   terms    to   it.     The    Divisional 
Judge  has  held  that  he  is  so  bound,  and  after  full  consideration 
of  the  question,  I  think    this  conclusion   is  correct.     The    only 
person  under  the  proviso  who   is  entitled  to   claim   pre-emption 
is  the  person  who  at  the   time   of   the  sale   is    recorded   as   the 
owner  of  agricultural  land  in  the   estate    in    which  the  property 
is  situate.     At  the  date  of  sale  in  the   present   case   the  person 
BO    I'ecorded    at    that    time    was   the    plaintiff's    father    and  he, 
and  he  alone,  could  then  have  claimed  pre-emption.    The  plaintiff 
(his  son)  would  have  had   no    right    to    come    forward    at    that 
time,  and  when   on   the  death  of   his   father    subsequently,   he 
does  come  forward   with   his   claim,   he  obviously   claims   pre- 
emption, not  independently  of  his  father's  rights,    but    through 
his  father,  inasmuch   as   in   order    to    succeed   he   would   have 
to  tack  on  to  his  possession   the    possession   of   his   own  father 
in  order  to  prove  that  his  father  and  himself  had  been  recorded 
as  owners  for  20  years  previous  to  the  date   of   sale.     It   seems 
to  me   that  in   cases  falling   under  proviso   to   section    11    the 
case  is   very   different   from   those    which    are    governed    by 
seetiou  12  of   the  Act.     In   the   latter  case,    as   pointed   out   in 
No.    7  P.  U.  1912,     {Mahnud   Bahksh   v.    Hassan   Bakhsh)    (1) 
each   collateral   has   an    independent   right    of  prc'einption   in 
order  of  succession  and  a  son  bas  a  right  given  to    him   by  the 
statute  independently  of  his  father. 

For  these   reasons    I   hold   that  the  plaintiff's     suit   was 
tightly  dismissed  by  the   Divisional   Judge   and    I   reject   this 
appeal  with  costs. 

Appeal  dismissed* 
(1)  7  P.  E.  1912* 
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No.  25. 

Before  Hon.  Mr.  Justice  Rattigan. 
JESA  RAM— (Defexdaxt)— APPELLAN  l\ 

versus 

CHINKA  MAL  AND  OTHERS— (Plaintiffs)— 
RESPONDENTS. 

Civil  Appeal  No.  595  of  1911. 

Custom — Pre-emption— in  respect  of  transfers  of  land  on  adhlapi  tenure— 
Multan  Tahsil. 

Reld,  that  the  custom  of  pre-emption  in  respect  of  a  transfer  of  land 
upon  what  is  known  as  an  adhlapi  tenure  prevails  in  the  Multan  tahsil, 
though  not  in  the  Shujabad  tahsil,  of  the  Multan  District. 

157  P.  R.  1883  {Mid  Chand  v.  Mansa  Ram)  (1)  followed. 
Further   Appeal  from    the    decree    of   M.  L.  Warimj,  Esquire, 
Divisional  Judge,  Multan  Division,  dated  6th  March  1913. 

Vaughan,  for  appellant. 

Dalip  Siugk,  for  respondents. 

The  judgment  of  the  learned  Judge  AVas  as  follows  :— 

Rattigan,  J.— The  sole  question  is  whether  the  custom  \gt  August  1912. 
of  pre-emption  exists  in  mauza  Fajja,  tahsil  Multan,  in  respect 
of  a  transfer  of  land  upon  what  is  known  as  an  adhlapi  tenure. 
That  the  right  is  not  recognised  by  custom  in  the  Shujabad 
tahsil  of  the  Multan  District  is  clear  from  the  judgment  of 
the  Division  Bench  in  Civil  Appeal  No.  885  of  1903,  but  that 
it  is  fully  recognised  by  the  custom  of  the  Multan  tahsil  is 
established  by  No.  157  P.  B.  1883  {Mul  Chand  v.  Mansa  Bam) 
(1),  an  authority  which  was  cited  with  approval  in  the  un- 
reported  judgment  above  referred  to.  In  view  of  'these 
authorities  the  present  appeal  must  fail.  I  accordingly  dismiss 
it  with  costs. 

Appeal  dismissed. 


(1)  157  P.  R.  1883. 
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Privy  Council. 
No.  26. 

Fresent  : — 

Lord  Macnaghten, 
Lord  Moulton. 
Sir  John  Edge. 
Mr.  Ameer  Ali. 

KIRPAL  SINGH— APPELLANT, 
Vers^is 
BALVVANT  SINGH  AND   ANOTHER— RESPONDENTS. 

Privy  Council  Appeal  No.  86  of  1911. 

Custom — aUcnation — necessity--"  ju<:t   debt  "  defined. 

Held,  that  the  payment  of  a  "  just  debt  "  by  the  male  proprietor  of 
land  to  which  agricultural  custom  applies  is  a  necessity  for  which  he  can 
validly,  as  against  the  reversioners,  alienate  ancestral  lands. 

Held  also,  approving  65  /'.  R.  1900  (F.  B.)  (Deii  Ditta  v.  Haudagar  Mid)  (l) 
that  a  "  just  debt  "  means  a  debt  which  is  actually  due  and  is  not  immoral, 
illegal  or  opposed  to  public  policy  and  has  not  been  contracted  as  an  act  of 
reckless  extravagance,  or  of  Avanton  waste,  or  with  the  intention  of  destroy- 
ing the  interest  of  the  reversioners. 

The  judgment  of  tlieir  Lordships  was  delivered  by — 

lS/7  ]V  V  191^  *^^^  John  Edge. — This  is  an  appeal  by  the  defendant  in  the 

suit  from  a  decree,  dated  the  16th  January  19U9,  of  the  Chief 
Court  of  the  Punjab,  which  varied  a  decree,  dated  the  31st  July 
1907,  of  the  District  Judge  of  Gujranwala. 

The  plaintitt's,  who  are  Sikh  Jats  and  the  sons  of  Sardar 
Gurbahhsh  Singh,  deceased,  brought  their  suit  in  the  Court 
of  the  District  Judge  of  Gujranwala,  to  obtain  possession  of 
ancestral  lands  which  had  been  conveyed  in  their  lifetime  by 
their  father  to  the  defendant  by  a  deed,  dated  the  26tli  August 
1892.  They  alleged  in  their  jjlaint  that,  according  to  the 
custom  of  the  agriculturists  of  the  Punjab,  their  father  w.is 
not  competent  to  sell  the  ancestral  lands  without  necessity,  and 
that  their  fatlier  was  a  debauchee  and  an  extravagant  person, 
and  there  was  no  necessity  for  the  sale,  and  tiTe}-  prayed  for  a 
decree  cancelling-  the  sale-deed  and  for  possession  on  condition 
that   they    should   pay   to    the   defendant   the   money,    if   an}', 

(Ij  05  l\  R.  lUUO  {l<\  B.). 
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which  might  be  proved  to  have  been  paid  by  the  defendant 
to  their  father  for  valid  necessity.  The  defendant,  so  far  as 
is  now  material,  alleged  in  his  written  statement  that  he  pur- 
chased the  laud  in  good  faith  on  payment  of  lawful  considera- 
tion without  knowledge  that  the  plaintiff's  father  was  a 
debauchee  and  an  extravagant  persou,  that  no  debt  was 
contracted  by  their  father  Avithout  necessity,  and  that  the 
debt  which  their  father  contracted  with  him  was  spent  for  valid 
necessities.  The  defendant  did  not  in  his  written  statement 
deny  that  the  plaintiffs  and  their  father  were  agriculturists  to 
whom  the  custom  alleged  by  the  plaintiffs  would    appl}'. 

According  to  the  sale  deed  of  the  26th  August  1892  the 
consideration  was  Rs.  18,000,  the  details  of  which  stated  in 
that  deed  were — 

Rs, 
Left  with  the  vendee   for  payment    to    Din    Muhammad  Beg, 
Muhammad  Amin  Beg,  Bodh  Raj  and  Jagan  Nath,  the  previous 
mortgagees        ...  ...  ...  ...  ...     9,500 

Credited  to  the  vendee  on  accoimt  of  previous  debt,  principal 
and  interest  due  to  him  under  a  bond,  dated  the  13th  February 
1891  ...  ...  ...  ...  ...      4,650 

Credited  to  the  vendee,  on  accoimt  of  the  previous  debt,  principal 
and  interest  due  to  him  under  bohi  account  entered  on  leaf 
No.  115  ...  ...  ...  ...  ...      3,350 

Now  received  in  cash  before  the  Sub-Registrar  ...  ...         500 

As  it  must  be  taken  as  admitted  on  the  pleadings  that  the 
custom  alleged  by  the  plaintiffs  applied,  the  o)ii(si  of  proving 
the  validity  as  against  the  plaintiffs  of  the  consideration  was 
upon  the  defendant,  the  vendee.  On  that  basis  the  case  was 
fought  in  the  Courts  below. 

It  was  found  as  a  fact  by  the  District  Judge  and  on  appeal 
by  the  Chief  Court,  that  the  plaintiffs' father,  the  late  Saidar 
Gurbakhsh  Singh,  was  recklessly  extravagant,  and  that  he 
did  not  k7iow  how  to  manage  his  affairs  propei-ly.  That 
concurrent  finding  has  an  important  bearing  on  the  question  of 
necessity,  as  the  payment  of  a  just  debt  by  the  male  proprietor 
of  lands  to  which  the  custom  applies  is  a  necessity  for  which  he 
can  validly  as  against  the  reversioners  alienate  ancestral  lands. 
It  was  held  in  this  connection  by  a  Full  Bench  of  the  Chief 
Court  of  the  Punjab,  and  as  their  Lordships  consider  correcth-, 
in  Devi  Batta  and  others  v.  Smidagi(r  Singh  and  others,  No.  65 
Punjab  Record,  Civil  Judgments  ]  900  ( 1 )  that  a  "  just  debt  " 
means  a  debt  which  is  actually  due    and   is  not  immoral,  illegal, 

(1)  65  P.  R.  1900  (F.  B.). 
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or  opposed  to  public  policy,  and  lias  not  been  contracted  as  an 
act  of  reckless  extravagance,  or  of  wanton  waste,  or  witli  tbe 
intention  of  destroying-  the  interests  of  the   reversioners. 

The  District  Judge  and  on  appeal  the  Chief  Court  dealt 
with  the  items  composing  the  Rs.  18,000  as  set  out  in  detail 
in  the  sale  deed  of  the  26th  August  1892.  It  appears  that  the 
lands  or  .some  of  them  which  were  included  in  the  sale  deed 
o£  the  26th  August  1892  had  been  previously  mortgaged  to 
Din  Muhammad  Beg  and  others  by  the  plaintiffs'  father  on  the 
10th  October  1891  for  Rs  6,100  for  a  period  of  20  years  with 
liberty  to  those  mortgagees  to  make  improvements,  the  cost  of 
which,  with  intei'esb  thereon,  the  mortgagor  undertook  to  pay 
at  the  time  of  redemption.  The  District  Judge  found  that  the 
Rs.  6,100,  part  of  the  item  of  Rs.  9,500,  was  a  just  antecedent 
debt,  the  payment  of  which  was  a  necessity  and  that  it  was  not 
proved  to  his  satisfaction  that  the  balance  of  the  first  item, 
namely  Rs.  3,400,  was  due  from  Gurbakhsh  Singh  to  Din 
Muhammad  and  the  other  mortgagees  or  constituted  a  just 
debt  for  the  payment  of  which  to  Din  Muhammad  Beg  and 
those  other  mortgagees  of  1891  there  was  a  necessity  within 
the  meaning  of  the  custom.  With  those  findings  of  the  District 
Judge  the  Chief  Court  on  appeal  concurred.  Their  Loi'dships 
consider  that  these  concurrent  findings  should  be  accepted  as 
conclusive  so  far  as  the  sums  of  Rs.  6,100  and  Rs.  3,400  are 
concerned. 

As  to  the  second  item,  Rs.  4,650  of  the  detail  of  the  con- 
sideration, the  District  Ju.dge,  although  he  was  not  satisfied  that 
there  had  been  any  necessity  for  the  borrowing  by  Gurbakhsh 
Singh  of  some  of  the  amounts  which  are  included  in  that  item 
and  as  to  others  assumed  from  the  recitals  in  some  of  the 
bonds  which  were  produced  by  the  defendant  and  without 
further  proof  that  there  had  been  necessity,  allowed  the  whole 
item  of  Rs.  4,650  as  a  charge  which  the  plaintilf  should  pay 
to  the  defendant.  The  Chief  Court  on  a  cai^eful  consideration 
of  the  evidence  disallowed  the  whole  of  the  item  Rs.  4,650. 

The  Judges  of  tho  C-hief  Court  considered  tliat  the  District 
Judge  had  not  rightly  appreciated  the  rule  as  to  the  onuft  of 
proof,  and  they  were  unable  to  find  that  any  necessity  had  been 
established  for  the  incurring  by  Gurbakhsh  Singh  of  any  of 
the  debts  which  composed  the  item  of  Rs.  4,650  From  that 
conclusion  of  the  Chief  Court  their  Lordships  see  no  reason  to 
dissent. 

The  District  Judge  disallowed  Rs.  1,000  of  the  item  of 
Rs.  3,350  of  the  detailed  consideration,  and  tlie  whole  of  the  item 
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of  Rs.  500,  finding  that  the  Rs.  1,000  and  the  Rs.  500  were  debts 
which  Gurbakhsh  Singh  had  incurred  as  acts  of  reckless 
extravagance.  The  Chief  Court  found  that  the  District  Judge 
had  rightly  disallowed  the  Rs.  1,000  and  the  Rs.  500,  and 
pointing  out  that  no  mention  of  the  Rs.  3,350  account  was 
made  in  a  consolidating  bond  which  Gurbakhsh  Singh  executed 
on  13th  February  1891,  found  that  no  necessity  had  been  proved 
for  any  portion  of  the  item  Rs.  3,350.  With  that  conclusion 
of  the  Chief  Court  their    Loi-dships  agree. 

The  result  is  that  their  Lordships  will  humbly  advise  His 
Majesty  that  the  appeal  should  be  dismissed  and  tlie  decree  of 
the  Chief  Court  be  affirmed.  The  appellant  must  pay  the 
costs  of  this  appeal. 

Appea  I    dism  issed 


Privy  Council- 
No.  27. 

Present : — 

Lord  MacnagJiten. 
Lord  MouUon. 
Sir  John  Edge. 
Mr.   Ameer  All. 

MAKHDUM  HASSAN  BAKHSH— APPELLANT, 

Versus 

TLAHI   BAKHSH  AND  OTHERS— RESPONDENTS. 

Privy  Council  Appeal  No.  94  of  1911. 

(Chief  Court  Civil  Appeal  No.  694  of  1907). 

Wakf — by  user — Mai  Pak  Daman  grave-yard,  Multan— entry  in 
Settlement  Record — 'presumption  of  correctness — Punjab  Land  Revenue  Act, 
XVII  of  1887,  section  44. 

The  plaintiffs,  certain  Muhammadan  residents  of  Multan,  sued  for  an 
injunction  restraining  the  defendants  (the  Court  of  Ward  acting  for 
Mukhdum  Hassan  Bakhshj  from  selling  a  piece  of  land,  being  part  of  the 
area  known  as  Mai  Pak  Daman  grave-yard  near  Multan  City  and  entered 
in  the  last  Settlement  Record  as  "  ghair  mumkin  kabrista^i  "  in  the  possession 
of  the  Muhammadans  and  owned  by  Makhdum  Hassan  Bakhsh.  It  was 
found  as  a  fact  that  the  area  was  named  after  Mai  Pak  Daman  who  was 
revered  as  a  saint  and  whose  body  was  buried  in  a  shrine  mthin  its 
limits.  No  one  could  tell  when  the  surroimding  land  was  definitely  set 
aside  as  ivakf,  but  apparently  in  the  first  instance  Mussalmans  began  to  bury 
their  dead  here  and  there  in  the  waste  land  about  her  tomb,  because  of  the 
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desire   to  be  buried  near  the  body  of  a  saint  and  that  for  hundreds  of  years 
the  land  about  her  tomb  had  been  used  as  a  burial  ground. 

Held,  on  the  facts  found  that  the  land  in  suit  formed  part  of  a  graveyard 
set  apart  for  the  Muhammadan  community  and  that  by  user,  if  not  by 
dedication,  the  land  was  wakf. 

Held  also,  that  under  section  44  of  the  Punjab  Land  Revenue  Act,  the 
entry  in  the  Record  of  rights  must  be  presiuued  to  be  true  and  that  in  it 
Mukhdum  Hassan  Bakhsh  was  properly  entered  as  owner,  he  being  trustee 
and  custodian  of  the  shrine  of  the  saint  Mai  Pak  Daman,  and  being  or 
claiming  to  be  tlie  recognised  head  of  the  Muhammadan  community  in 
Multan,  but  that  he  had  no  private  rights  of  ownership  over  any  part  of 
the  graveyard. 

The  judgment  of  their  Lordsliips  was  delivered  by — 
26th  Nov.  1912.  Lord  Macnaghten. — In   the   immediate  neighbourhood   of 

the  city  of  Multan  there  is  a  large  tract  of  unculturable  or 
uncultivated  land  generally  known  as  the  Mai  Pak  Daman  or 
the  Pak  Daman  graveyard.  From  time  immemorial  it  has  been 
used  by  the  Muhammadan  community  in  Multan  for  the  purpose 
of  burying  their  dead.  But  there  is  no  evidence  to  show  when 
or  how  it  was  oi^iginally  set  apart  for  the  purpose  of  a  burial 
ground. 

In  the  judgment  of  the  Chief  Court  in  this  case  there 
occui\s  the  following  passage  giving,  as  their  Lordships  think, 
a  very  probable  account  of  the  origin  and  early  histoiy  of  this 
graveyard  : —  M 

"  Bahawal  Hakh,  the  famous  saint,  was  born  in  the  I2th  century  of  the 
"  Christian  Era.  He  had  a  son,  Sadr-ud-din,  whose  wife  was  called  Mai 
"  Pak  Daman.  She  was  revered  as  a  saint,  and  her  body  was  buried  in  a 
"  shrine  within  the  area  in  suit.  No  one  can  tell  when  the  sm-rounding  land 
"  was  definitely  set  aside  as  wakf  ;  but  we  can  safely  conjecture  that,  in 
"  the  first  instance,  Musalmans  began  to  bury  their  dead  here  and  there  in 
"  the  waste  land  about  her  tomb,  because  of  the  desire  to  be  buried  near 
"  the  body  of  a  saint.  There  can  be  no  doubt  that  for  himdreds  of  years  the 
"  land  about  her  tomb  has  been  used  as  a  burial  groimd,  and  though  there 
"  is  no  direct  proof  of  dedication  as  icakf,  we  can  safely  conclude  that  long 
"  before  1858  it  had  become  wakf  at  least  by  user." 

The  year  1858  referred  to  in  the  above  passage  is  the  date 
of  a  representative  public  meeting  of  Muliammadans  called  by 
the  authorities  for  the  purpose  of  consideiing  the  question  of 
Muhammadan  graveyards  for  the  city.  At  that  meeting  a 
resolution  was  passed,  apparently  in  accordance  with  the  sugges- 
tion of  the  Government,  to  the  effect  that  owners  of  Ihankahs 
or  shrines  should  keep  open  grave^'ards  in  their  own  khaiikahs, 
that  four  old  graveyards,  of  which  ^[ai  Pak  Daman  was  one, 
should  be  kept   open  for    the    whole    Muhammadan  community, 
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that  tlu-ee  new  graveyards  should  be  provided,  and  that  all  other 
graveyards  should  be  closed.  The  predecessor  in  title  of  the 
person  for  whom  the  Court  of  Wards  is  now  acting  took  part  in 
ffivino-   effect  to  this  resolution. 

The  resolution  was  sanctioned  by  Government,  and  in 
1867  a  robkar  was  published  giving  notice  that  if  any  Muham- 
madan  buried  a  corjjse  outside  the  authorised  places  it  would 
be  taken  up  and  buried  in  one  of  those  places. 

In  the  Record  of  Rights  of  the  last  settlement  an  area  of 
laud  which  comprises  the  land  in  this  suit  is  enteied  as  "  in  the 
possession  of  the  Muhammadans,"  and  is  described  as 
kabnstan  or  ijhair-viinnkin  kabrisfan,  that  is,  "graveyards 
or  unculturable  land  forming  portion  of  a  graveyard."  In 
the  ownership  column  Makhdum  Hassan  Buksh,  now  represent- 
ed by  the  Court  of  Wards,  is  entered  as "  owner."  It  would 
seem  that  he  was  properly  entered  as  owner,  being  ti-ustee  and 
custodian  of  the  shrine  of  the  Saint  Mai  Pak  Daman,  and  being 
or  claiming  to  be  the  recognised  head  of  the  Muhammadan 
community  in  Multan. 

In  this  state  of  things  the  Appellant,  the  Court  of  Wards 
for  the  property  of  Makhdum  Hassan  Buksh,  advertised  for 
public  sale  a  piece  of  ground  lying  within  the  area  of  the 
graveyai'd  as  desciibed  in  the  settlement    papers. 

Thereupon  certain  Muhammadan  residents  in  Multan  of 
different  classes  and  various  occupations  combined  together 
and  brought  this  suit  as  co-plaintiffs,  claiming  an  injunction  to 
restrain  the  proposed  sale,  and  also  asking  for  a  declaration 
that  certain  lands  described  in  the  settlement  records  as 
graveyard,  and  comprising  an  area  considerably  larger  than 
that  now  in  suit,  was  inalienable  as  icakf.  It  appeared  in  the 
course  of  the  suit  that  on  part  of  the  land  described  aa 
*'  graveyard  "  in  the  settlement  papers  there  had  been  encroach- 
ments, that  part  had  been  acquired  for  public  purposes,  and 
that  some  lots  had  been,  as  it  was  alleged,  sold  by  the  Makhdutn 
for  his  private  purposes.  So,  in  order  to  avoid  all  questions 
which  might  be  raised  with  regard  to  land  which  had  been  so 
dealt  with,  the  plaint  was  amended,  and  the  area  for  which 
protection  was  claimed  was  limited  to  a  piece  of  ground 
measuring  437  kanals  and  4  marlas,  or  something  between  40 
and  50  bighas. 

The  District  Judge  dismissed  the  suit  with  costs.  On 
appeal  the  Chief  Court  granted  the  relief  asked  for  by  the 
plaintiffs,  but  without  costs.  From  this  order  of  the  Chief 
Court  the  Court  of  Wards  has  appealed  to  His  Majesty  in 
Council. 
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The  only  substantial  ground  of  appeal  urged  before  the 
Board  was  that  the  area  known  as  the  Pak  Daman  graveyard 
was  not  fne  continuous  burial  ground,  but  merely  an  ai-ea  of 
uncultivated  ground  in  which  here  and  there  there  were  to  be 
found  graves  or  clusters  of  graves,  and  the  defence  set  up  was 
that  vacant  ground  unoccupied  by  graves  remained  the  private 
px'operty  of  Mukhdum  Hassan  Buksh,  and  that  the  Court  of 
Wards  was  bound  or  entitled  to  deal  with  it  for  the  benefit  of 
his  estate  withou.t  regard  to  the  claim  advanced  by  or  on  behalf 
of  the  Muhammadan  community  in  Multan. 

The  Punjab  Land  Revenue  Act  1887  (Act  XVII  of  1887) 
section  44  enacts  that  "  an  entry  made  in  a  Record  of  Rights 
in  accordance  with  the  law  for  the  time  being  in  force  .  .  . 
shall  be  presumed  to  be  time  until  the  contrary  is  proved 
or  a  new  entry  is  lawfully  substituted  therefor." 

Their  Loi^dships  agree  Avith  the  Chief  Court  in  thinking 
that  the  land  in  suit  forms  part  of  a  graveyard  set  apart  for 
the  Mussulman  community,  and  that  by  user,  if  not  by  dedica- 
tion, the  land  is  ii'okf.  The  entry  in  the  Record  of  Rights 
seems  conclusive  on  the  point.  It  is  obvious  that  if  it  were 
held  that  within  the  area  of  the  graveyard,  land  unoccupied  or 
apparently  unoccupied  by  graves  was  private  propei-ty  and  at 
the  disposal  of  the  recorded  owner,  it  would  lead  to  endless 
disputes,  and  the  whole  purpose  of  the  Government  in  setting 
aside  land  as  an  open  graveyard  for  the  Muhammadan 
community  in  Multan  Avould  be  frusti'ated. 

Their  Lordsbips  will  therefore  humbly  advise  His  Majesty 
that  the  appeal  should  be  dismissed. 

The  appellant  will  pay  the  costs  of  the  appeal. 

Appeal  dismissed. 

The  judgment  of  the  Chief  Court  (Chatterjee  and 
Johnstone,  J  J  )  appealed  to  the  Privy  Council  was  delivei'ed  by — 

l^tK  t)ec  1907.  JoHNSTOXF,,  J. — This  is  a  tirst   appeal  against   a   decree   of 

the  District  Judge  of  Multan.     The  plaintiffs  are  miscellaneous 

Muhammadans  of  Multan  City  and  the  defendant   is  the   Court 

of  Wards  as  representing  the  estate  of  KhanBahadui-  Makhdum 

Hassan  Bakhsh,  caste  Kureslii.     In  August  1905  the   defendant 

Court   announced    by   beat   of   dium   its   intention   to  sell  by 

*  See  amended  plaint,  p.     auction  certain  portions  of  land  out  of* 

10     paper-book,    and    the     hhasra    Nos.    1064,     10(59,    1081,    1225, 

proclamation.  ^^.^^^     j^3^^     ^3^^^^     ^3Qg     ^^^    y^.^^^ 

amounting  to  86  kamds  15  marlas  in   all,   for   the   benetit  of  the 
Makhdum'a  estate.    Upon  this  the  Buit  was  filed  ou  9th  Uecorn- 
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ber  1905,  plaintiffs  asking  for  a  declaration  (in  amended  plaint) 
that  some  438  kanals  9  marlas  of  land,  whereof  the  numbers  are 
given,  being  a  graveyard,  is  in  possession  of  the  Muliammadan 
community,  and  also  asking  for  an  injunction  restraining 
defendant  from  trausfei-ring  any  part  of  the  said  land. 

Defendant  raised  a  variet}-  of  pleas  regarding  the  right  of 
plaintiffs  to  sue  jointly,  regarding  their  having  no  cause  of 
action  as  to  the  ground,  not  mentioned  in  the  sale  proclamation, 
regarding  inadequacy  of  Court  fee,  regarding  plaintiffs'  locus 
standi  to  sue,  regarding  the  competency  of  such  a  suit  in  view 
of  section  42,  Specific  Relief  Act,  regarding  certain  persons  who 
have  not  been  impleaded  as  defendant,  though  they  occupy 
parts  of  one  of  the  khasra  Nos.  in  suit,  regarding  tlie  land  not 
being  waJff^  regarding  possession  being  with  defendant  and  not 
with  the  Muhammadan  community,  regarding  the  question 
whether  the  actual  graveyards  and  the  "  clear  land  "  are 
separate,  and  regarding  past  transfers  by  the  defendant's 
ward  and  his  father. 

The  learned  District  Judge  has  found  against  the  plaintiffs. 
He  has  held  that  the  plaint  is  properly  stamped  ;  that  the 
missing   persons  aforesaid   need  not  be  impleaded  ;  that  within  , 

the  land  in  suit  are  scattered  graveyards  with  clear  lands 
between  ;  that  sales  of  land  within  these  numbers  have  been  made 
in  the  past,  though  the  numbers  were  in  the  settlement  of  1880 
shewn  as  ghair  onumkin  kabridan,  notably  the  land  sold  to 
Governmeut  for  a  Railway  station  ;  that  there  was  no  dedication 
of  the  whole  land  as  ivakf  and  no  declaration  that  whole  was 
ivakf  J  that  it  is  not  proved  that  the  Muhammadan  community 
is  in  possession  of  the  land  as  a  whole  and  it  is  proved  that  the 
defendant  is  in  possession,  though  he  does  not  wish  to  interfere 
tvith  actual  gi-aves ;  that  defendant  has  a  right  to  alienate  at 
will  the  clear  spaces  ;  that  the  plaintiffs  have  not  shewn  that 
they  are  individually  affected,  or  that  theii'  families  are  affected 
by  the  proposed  sale  ;  or  that  they  have  the  right  to  bui-y 
their  dead  in  the  lands  to  be  sold  ;  that  therefore  they  cannot 
properly  sue  in  respect  of  the  whole  land  described  in  the  plaint 
and  (apparently)  that  they  cannot  sue  Jointly. 

The  appeal  has  been  argued  before  us  at  considerable 
length  and  with  much  ability  on  both  sides  )  and  after  giving 
the  arguments  and  the  record  the  best  consideration  we  can, 
we  have  arrived  at  the  conclusion  that  the  appeal  must  succeed* 

Briefly  put  the  main  contention  of  plaintiffs  is  that  the 
whole  of  the  land  in  suit  is  the  graveyard  known  as  Mai  Pak 
Daman   and   is   wakf  and  so  inalienable.     The   main  reply  to 
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this  on  the  other  side  is  that  the  land  actually  under  graves 
may  be  inalienable,  but  that  the  land  to  be  sold  is  not  proved 
to  belong  to  Mai  Pak  Daman.  Mr.  Shafi  also  contends  for 
plaintiffs  that,  even  if  any  of  the  land  to  be  sold  or  in  suit  is 
not  positively  proved  to  be  within  the  limits  of  Mai  Pak 
Daman,  it  is  still  all    icahf. 

The  first  point  in  favour  of  plaintiffs  is  that  all  along  in 
the  Revenue  Records  the  land  in  suit  has  been  shewn  as 
Makhuza-i-ahl-i-Islaia.  Next  in  1858,  the  Muhammadans  of 
Multan  and  of  the  suiTounding  country  began  to  consider  the 
question  of  suitable  sites  for  bui'ial  grounds.  Up  to  that  time 
apparently  there  was  virtually  no  restriction  on  burials.  A 
representative  public  meeting  having  been  called  and  a  certain 
decision  ai'rived  at,  an  application  to  the  Commissioner  of  the 
Division  was  drawn  up  and  piesented  by  the  father  of  the 
present  Makhdum  and  by  one  Haji  Ghulam  Mustafa 
Khakwani.  Tlie  proposal  was  that  owners  of  khankahs  should 
keep  open  graveyards  in  their  own  khankahs  ;  that  four  old 
graveyards  (of  which  Mai  Pak  Daman's  was  one)  should  be 
kept  open  for  the  lohole  Muhamrnadan  community  ;  that  three 
new  graveyards  (at  Daiya  Mauj,  near  Ram  Tirath  and  near 
Sabir  Miani)  should  be  started  ;  and!  that  all  other  graveyards 
shuidd  he  closed. 

Again,  in  1867  the  Musalman  Raises  of  Multan  City  made 
an  application  to  the  Deputy  Commissioner,  Multan,  to  the 
effect  that  the  graveyard  of  Pir  Umar  (one  of  the  four  old 
graveyards  mentioned  above)  should  be  demarcated  and 
protected  from  encroachment,  and  certain  other  graveyards, 
among  Avhicli  is  Mai  Pak  Daman's  should  be  kejjt  open.  In 
this  application  a  remark  occurs  which  is  specially  useful  as 
shewing  what  was  intended  when  a  given  area  was  stated  to 
be  a  graveyard,  tiz.,  "  There  are  many  plots  of  land  lying 
"  vacant  Avithin  and  around  the  graveyard  which  will  supply 
"  ample  room  for  dead  bodies."  The  importance  of  this  will 
shortly  be  explained. 

Next,  on  22nd  August  1867  we  have  a  robkar  of  the  Deputy 
Commissioner,  which  recites  the  order  of  Commissioner  of  1858 
sanctioning  the  proposals  of  that  year,  and  shews  that  all 
graveyards  except  the  seven  named  and  the  khankah  graveyards 
should  be  kept  closed.  Lastly,  on  22nd  September  1867  a 
Revenue  Officer  sends  a  rohkar  to  the  Deputy  Commissionel* 
intimating  that  n  paricana  on  the  subject  has  been  issued  to  the 
Tahsildar,  and  also  that  a  copy  is  being  sent  to  the  District 
Superintendent,     Police,     to    let    him      know     that,    if    any 
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Muhammadan   buries   a  cor'pse   outside  the  autlioinsed  places,  it 
should  be  exliumed  and  reburied  in  one  of  those  places. 

The  origin  of  the  Pak  Daman  graveyard  is  very  ancient. 
Bahawal  Hakk,  the  famous  saint,  was  born  in  the  12th  Centuiy 
of  the  Christian  Era.  He  had  a  son,  Sadr-ud-din,  whose  wife 
was  called  Mai  Pak  Daman.  She  was  revered  as  a  saint,  and 
her  body  was  buried  in  a  shrine  within  the  area  in  suit.  N"o 
one  can  tell  when  the  sorrounding  land  was  definitely  set 
aside  as  xoakf  ;  but  we  can  safely  conjecture  that  in  the  first 
instance  Musalmans  began  to  bury  their  dead  here  and  there 
in  the  waste  land  about  her  tomb  because  of  the  desire  to  be 
buried  near  the  body  of  a  saint.  There  can  be  no  doubt  that 
for  hundreds  of  years  the  land  about  her  tomb  has  been  used 
as  a  buinal  ground  ;  and  though  there  is  no  direct  proof  of 
dedication      as     loakf,     we     can     safely     conclude     that    long 

befoi'e  1858  it  had  become   u'nJcf&t  least 

*Chairman,  HowrahMuni-     ,  *     mi  •     ideo  xi  •        ±   l        e 

cipality  y.  Khetra   Krishna     by  user.*     Then,  m  1858  this    status  of 

W"*^/  L^)'  /^'■«"  ^-  ^'^^^^^     waif  was   fully  recognised   as  we  have 

Kanm  (2),  Sahg-un-nixsa  v.  ''  ■, 

Mali    Ahmad  '  (3),    Jexi-an     seen.     No   doubt   user  as  such  does  not 

title    remains    subject    to    the   user   of 
the  land  as  ivahf-Bamrao  Naraijan  Bellary  v.  Bustum   Khan  (5). 

This  disposes  of  the  more  general  question,  and  the  next 
point  is  what  area  was  loaJcf.  Our  view  is  that  at  least  all  the 
area  in  suit  was.  The  area  in  suit  is  between  50  and  60  acres 
in  extent.  At  no  time  has  the  whole  of  it  been  at  onoe 
covered  with  palpable  graves  ;  but  this  does  not  any  the  less 
make  the  whole  a  graveyard.  One  clan  or  family  would  bury 
their  dead  one  by  one  in  one  spot  and  another  in  another.  The 
graves  in  these  clusters  of  graves  would  grow  in  numbers  as 
the  clan  increased,  but  continually  old  graves  would  be  for- 
gotten and  would  be  levelled  with  the  ground  by  the  weather  ; 
and  if  a  family  died  out,  its  cluster  of  graves  would  in  a  few 
years  become  effaced.  There  would  naturally  be  spaces  clear 
of  graves  (or  of  kno^vn  graves)  between  the  clusters  of  graves 
of  this  clan  and  of  that  clan,  providing  room  for  new  burials  ; 
and  hence  we  find  the  state  of  affairs,  which  is  used  by  the 
defendant's  counsel  as  an  argument  in  favoui^  of  his  client,  viz., 
that  in  the  area  in  suit  are  very  many  separate  graveyards,  one 
occupied  by  butchers,  one  by  weavers,  one  by  zamindars  and 
so  forth.  In  reality  these  are  not  separate  graveyards,  but 
only  separate   clusters   of  graves   in   one   big    area   forming    a 

(1)  (1906)  I.  L.  R.  33  Col.  1290.  (3)  (1903)  I.  L.  R.  25  All.  418. 

(2)  (1891)  I.  L.  R.  19  Cai  203.  (4)  (1840)  2U.I.A.  390. 

(5)  (1901)  I.  L,  R.  26  Bom.  198. 
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single  graveyard.     These     clusters     are     not     known    to    the 
Revenue    authorities    or  to   the    people   by   distinctive   names. 
Further,  it  is  peculiarly  necessary  that  the  clear  spaces    should 
not  be  appropriated  for  other  purposes,  inasmuch  as  all  burying 
of  bodies  outside   of  the  7  authorised  areas    aforesaid   has  been 
prohibited.     This   was    fully     recognized     in    1867,     vide   the 
application   of   that   year   by  the  raises  of   Multan   mentioned 
above.     To  hold  that  the  clear  spaces  are  at  the  disposal  of  the 
defendant   would    amount   to   a    closure    of  the   graveyard  as  a 
whole,  for  such  spaces  are  necessary  if  any  more   burials  ai^e  to 
be  made.     Again,  there  is  evidence  that  in  more  than  one  clear 
space  on  digging  up    the   soil   human   bones  have   been  found, 
showing  that  these  spaces  have   in  past  centuries  been  used  for 
burials.     We  would  hold,  then,  that  the  whole   area  intended  in 
1858  to  be  reserved  as  a  graveyard   under  the  name  of  Mai  Pak 
Daman  is  loakf  by  visei',  if  not   by  dedication,  and  that  even  the 
clear  spaces  in  that  area  are  inalienable  by  defendant  ;  but  Mr. 
Parker  goes  on  to  argue  that  none  of   the   land   proposed   to  be 
sold  is  really  within  that  area.     In   the  Revenue   Records  none 
of  the  land  in  suit  is  called  after  Mai  Pak   Daman,  which  name 
does  not  seem  to    have  been    used  at   all  ;    but   all   the    Jchasra 
numbers  are  described  as  kaharistan  or  ghair  viimiTiin  kabaristan. 
In  our  opinion  this  is  sufficient.     In  1858  it  was  settled  that  the 
only    kaharistans   (outside    of  khonkaJis)    were  to    be   the  seven 
aforesaid.     It  is    not  pretended   that   the   land   proposed   to  be 
sold   is  in   any    other   one  of  those  seven,    and  the   land  in  suit 
generally  is  admitted  to  be  in  the   Pak  Daman   cemetery.     The 
land  to  be  sold    adjoins    the   land  admittedly   in  Pak  Daman  ; 
and    thus    the   conclusion   is  irresistible,    unless     the   Revenue 
Records  are  incorrect,  that   the   lands  to  be  sold  also   belong  to 
the  Pak  Daman  lands.     Mr.  Parker's  reference  to  exhibit  P.  13, 
extract  from   settlement  map  of   1880,  is    useless.     It  is  only  an 
extract,  and  the  mere  fact  that  it  only  shews  land   between  the 
two  roads  and  excludes  some  of  the  land  in  suit  proves  nothing  ; 
for  it  is  not  authoritatively   a   map  shewing   the  exact  limits  of 
Pak  Daman    cemetery.     Indeed  no    map    exists,  so  far   as  we 
know,  which  does  shew  those   limits  as  such  ;  all   we   known   is 
that  the  settlement  map  of  1880    clearly    shews    that   each  and 
every  khasra  number  in  suit  has    graves    in  it,  though  of  course 
not  all  over  it.    It  may  be  that  exhibit  P.  13  was  put  forward  by 
plaintiffs  as    shewing  the  Pak  Daman    cemetery  ;  but  it  was  an 
incomplete  exti^act  and  plaintiffs   are  not  bound  by  it. 

The  onus  being  thus  on  defendant  to  shew  that,  as  a  matter 
of  fact,  the  land  to  be  sold  is  not  kabaristan,  I  am  unable  to 
see  that  he  has  discharged  that  omis. 


I 
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'Mr.  Parker  then   argued,  that  inasmucli  as   no  proceedingg 

have  been  taken  under  section  30  or  section  539,  Civil  Procedure 

Code,  the  plaintiffs  must  sue   only  on   their  individual  rights  of 

burial,  and  as  a  matter  of  fact  plaintiffs  have  not  gone  into  the 

witness-box   and   have   not   shewn  that   any   member   of  their 

several    families  has    ever   been   buried  in  the  land  in   suit.     In 

support   of   this   argument    Mr.    Parker   cited   several  rulings, 

*  Baiju  Lai  Porbatia    v.     which   we  have  noted  in  the  margin  •* 

K«»a^'  a™    'V;     ''"'  "'ey  do  ™t  really    help.     Plainti& 

Raghara  Chariar  (2),  Man-     sue  as   members    of   the   Muhammadan 

motno  Nath  Das  v.  Hai-iah 

Chandra  Das  (3),  Tanudin     community,  each  and  every   member  of 

y  Pfl7zd«(4)  87P.R.  1892  ^.i^i^h   is   entitled     to    bury    his   dead 
(Muhammad   Lmar  v.  Kain  *' 

Chavdj  (5),  66  P.  R.   1892  anywhere  in   the   whole  graveyard,  Mai 

(Seua  Singh  v.  Btidh  Singh)  -d  i    t»  tj.    •  i.  ^ 

(C),29P.R.m7{Saptiran  Pak  Daman.     It   is    not    necessary    for 

Singh  V.  Gulab  Singh)  (7).  ^^^^^  ^  member  to  shew  that  he  ha^ 
used  the  graveyard  ;  a  new  comer,  for  instance,  if  a  Muham- 
madan, has  an  equal  right  with  the  oldest  resident. 

Only  two  fuii:her  minor  arguments  used  by  Mr.  Parker 
need  be  noticed.  He  contends  that  such  land  has  been  left  for 
extension  and  only  s^ome  II  acres  are  to  be  sold.  This  is 
immaterial,  in  our  opinion.  The  whole  is  u-al-f.  Again,  he 
argues  that  the  Mallulvm  and  his  father  have  in  the  past 
made  repeated  alienations  of  portions  of  land  included  within 
Pak  Daman,  and  the  Muhammadan  community  having  raised 
no  objections,  plaintiffs  cannot  now  contest  the  present  proposed 
sale.  Mr.  Shafi  has  fully  satisfied  us  that  illegal  acts  by 
defendant  in  the  past  do  not  deprive  plaintiffs  in  such  cases  of 
their  rights  :  the  community  may  fi'om  apathy  or  because  of 
some  countervailing  advantage  have  acquiesced  in  alienations 
being  made  in,  and  in  buildings  being  erected  upon,  the  land  of 
the  cemetery,  and  yet  it  does  not  lose  its  right  to  object  to 
further  alienations.  In  this  connection  we  need  only  refer  to 
Amir  All's  book,  3rd  edition,  p.  375,  last  para,  and  p.  381. 
As  regards  another  part  of  this  argument,  n^.,  that  the  alleged 
levy  by  the  Makhdum  of  I  pice  per  burial  as  a  fee  shews 
exercise  of  dominion  over  the  land,  we  need  only  remark  that 
the  evidence  seems  to  .shew  th&t  fakiis  take  these  fees  and  not 
the  Makhdum,  and  if  these  men  take  the  fees,  as  mnjawars,  as 
Mr.  Parker  suggests,  then  the  income  goes  to  the  sluune  and 
not  to  the  Makhditm  in  person  and  therefore  no  inference  in 
defendant's  favour  can  be  drawn  from  the  circumstance. 

(Ij  (1897;  I.  L.  R.  24  Cal.  385.  (4)  (1893)  I.  L.  R.  18  Bom.  6997 

(2)  (1897)  I.  L.  R.  23  Mad.  28.  (5)  87  P.  R.  1892. 

(3;  (1906)  /.  L.  R.  33  Cal.  905  (907).         (6)  66  P.  R.  1892. 
(7)  29  P.  R.  1897. 
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We  accept  the  appeal  and  decree  the  claim  in  full.  But 
considering  everything  we  make  the  parties  bear  their  own 
costs. 


Full  Bench. 
No-  28. 

Before  Son.  Mr.  Justice  Kensington,  Hon.  Mr.  Justice 
Rattigan  and  Hon.  Mr.  Justice  Chevis. 
ANWAR  AND  OTHERS— (Plaintiffs)— APPELLANTS, 

Versus 

ALLAH  YAR  AND  OTHERS— (Defendants)— 

RESPONDENTS. 

Civil  Appeal   No.  964  of  1911. 

Punjab  Land  Revenue  Act,  XVII  of  1887,  sections  117  and  158  (1) — ques- 
tion of  title  not  decided  nor  raised  in  partition  proceedings — whether  subse- 
quent Civil  suit  barred— estoppel — waiver. 

Plaintiffs  in  certain  partition  proceedings  allowed  the  Revenue  Officer 
to  effect  a  partition  without  raising  any  such  question  as  to  title  as  is  re- 
ferred to  in  section  117,  Punjab  Land  Revenue  Act,  with  the  result  that 
partition  was  duly  can'ied  out  and  completed,  thereafter  plaintiffs  filed  suits 
in  the  Civil  Courts  in  which  their  contention  was  that  the  defendants  were  not 
entitled  by  their  deeds  of  purchase  to  various  partitions  of  the  shaviilat  land, 
which  had,  on  partition,  been  allowed  to  them  by  the  Revenue  Officer. 

The  question  before  the  Full  Bench  was  (1)  whether  the  Civil  Courts  have 
jurisdiction  to  entertain  these  suits,  and  (2)  if  so,  whether  estoppel  or  waiver 
can  be  successfully  pleaded  as  a  bar  to  such  suits. 

Held,  that  the  Civil  Courts  had  full  jurisdiction  to  entertain  the  claim. 
8  P.  R.  1910  {Inayat  v.  Nourang)  (1)   overmled. 

72  P.  R.  1896  (F.  B.)  (Ata  Muhammad  Khan  v.  Arjan  Singh)  (2)  and  61 
P.  R.  1897  (F.  B.)  {Bachan  Singh  v.  Madhan  Singh)  (3),  referred  to. 

Held  also  that  there  is  no  a  priori  objection  to  the  court  entertaining 
a  plea  of  estoppel  or  waiver  but  that  its  success  must  necessarily  depend 
upon  the  facts  of  the  particular  case. 

Remarks  of  Roe,  S.  J.  in  61  P.  R.  1897  {Bachan  Singh  v.  Madhan 
Singh)  (3)  at  page  272  referred  to,  with  approval. 

Further  Appeal  from  the  decree  of  E.  A.  Estconrt,  Esqmre, 
Divisional  Judge,  Attack  Division,  at  Gampbellpur,  dated  the 
8th  March  1911. 

Nanak  Chand,  for  appellants. 

Ganpat  Rai,  for  respondents. 

The  judgments  of  the  Court  were  as  follows  : — 

28*^  Oct.  1912.  RATTKiAN,  J. — As  I  understand  the  order  of  reference  to  the 

Full    Bench,  the  facts  are  that  in  certain  partition  proceedings, 

(1)  8  P.  R.  1910.  (2)  72  P.  R.  1896  (F.  B.) 

(3)  61  P.  /?.  1897  {F.  B.). 
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the  present  plaintiffs,  who  were  parties  to  these  proceedings, 
allowed  the  Revenue  Officer  to  effect  a  partition  without  raising 
any  such  question  as  to  title  as  is  referred  to  in  section  117  of 
the  Punjab  Land  Revenue  Act,  1887,  with  the  result  that 
partition  was  duly  carried  out  and  completed. 

Thereafter,  plaintiffs  filed  suits  in  the  Civil  Courts  in  which 
their  contention  was,  that  the  defendants  were  not  entitled  by 
their  deeds  of  purchase  to  vaiious  portions  of  the  shamilat  land 
which  had,  uijon  such  i^artition,  been  allotted  to  them  by  the 
Revenue  Officer,  and  the  question  is,  whether  the  Civil  Courts 
have  jurisdiction  to  entertain  these  suits.  The  Full  Bench  is 
also  asked  to  expi-ess  its  opinion  whether  in  any  event 
"  Estoppel  or  waiver  can  be  successfully  pleaded  as  a  bar  to 
"  such  suits."  Our  brother  Johnstone,  who  wi'ote  the  order  of 
leference  (Kensington,  J.,  merely  agi'eeing  to  the  reference, 
but  at  the  same  time,  expressing  doubts  as  to  correctness  of 
the  ruling  in  No.  8  P.  E.  1910  {Inayat  v.  Nouraug)  (1)  )  admits 
that  in  view  of  the  previous  decisions  of  the  Full  Benches  in  N^o.  72 
F.  B.  1896  (Ata  Muhammad  Khan  v.  Arjau  Singh)  (2)  and  N'o.  61 
P.  B.  1897  (Bachan  Singh  v.  Madhan  Singh)  (3),  section  158,  sub- 
section (2),  "  is  of  no  avail ''  to  the  defendants  who  object  to  the 
jurisdiction  of  the  Civil  Courts  "  for  there  is  "  (as  the  leai-ned 
Judge  remarks)  "  a  question  of  title,  and  under  those  rulings 
"  the  mere  fact  that  the  partition  is  at  an  end,  is  no  bar  to  the 
"  jurisdiction  of  the  Civil  Courts.''  With  this  expression  of 
opinion  I  entii-ely  concur,  and  I  agree  that  pro  tayito  the  question 
is  concluded  by  the  judgments  in  those  two  cases. 

The  learned  Judge,  however,  is  of  opinion  that  in  such  cases 
as  the  present  the  jurisdiction  of  the  Civil  Courts  is  barred, 
because  under  section  117  of  the  Act  "  a  Revenue  Officer  is 
"  empowered  to  ascertain  what  questions  of  title  arise  in  the 
*'  partition  case  and  to  decide  them  himself,  or  to  await  the 
"  result  of  their  decision  by  a  Civil  Cornet,"  and  that  conse- 
quently section  158,  sub-section  (1)  of  the  Act,  debars  the  Civil 
Courts  from  entertaining  a  suit  of  the  kind  before  us,  when  the 
plaintiff  raises  questions  as  to  the  title  of  the  defendants  to  the 
lands  allotted  to  them. 

This  was  the  opinion  expressed  by  the  same  learned  Judge 
sitting  as  a  Single  Bench  in  Ifo.  8  P.  B.  1910  {Inayat  v. 
Kourang)  (1)  though,  as  he  points  out  in  his  order  of  reference,  by 
a  slip  of  the  pen  in  lines  18,  22  and  28  of  page  28  of  the  reportj 
"  the     word   Court "  has   been   written    instead     of "   Officer." 

(1)  8  P.  R.  1910.  (2j  72  P.  R.  1896  (F.  B.). 

)  61  P.  R.  1897  (F.  B.). 
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Personally  I  am  of  opinion  that  this  slip  has  material  import  but 
the  learned  Judge  adds  that  "  this  correction  makes  no  difference 
"  in  the  ratio  decidendi.^^ 

In  his  judgment  in  No.  8  P.  It.  1910  (Inayat  v.  Nourang) 
(1),  the  learned  Judge  observed  (and  I  quote  the  words  as  they 
were  originally  written)  : — "  The  i-eal  bar  to  plaintiffs'  suit  is 
"to  be  found  in  section  158  (1)  of  the  Land  Revenue  Act.  The 
"  Revenue  Court  of  1905  was  '  empowered  '  to  effect  the  parti* 
"  tion,  and  if  it  chose,  to  decide  any  question  of  title  that  might 
"  arise,  but  no  question  of  title  was  in  dispute  before  it,  because 
"  plaintiffs  never  raised  it.  The  Revenue  Court  being  so  em- 
"  powered  section  158  (1)  prevents  any  Civil  Court  from  taking 
"  cognizance  of  the  matter."  0 

With  this  expression  of  opinion  I  am  unable,  with  every 
deference,  to  concur.  Section  158  (1)  of  the  Act  precludes  the 
Civil  Coui't's  jurisdiction  "  in  any  matter  which  the  Local 
"  Government  or  a  Eevenue  Officer  is  empowered  by  this  Act  to 
"  dispose  of."  Has,  then,  a  "  Revenue  Officer  "  been  empowered  ' 
by  any  section  of  the  Act  to  dispo.se  of  ques  tions  as  to  title  in 
matters  relating  to  partition  proceedings  ?  Admittedly  the  only  j 
section  of  the  Act  which  is  relevant  in  this  connection  is  section 
117.     The  provisions  of  this  section  are  as  follows  : — 

"  117.  (1)  When  there  is  a  question  as  to  title  in  any  of  the 
property  of  which  partition  is  sought,  the  Revenue  Officer 
may  decline  to  grant  the  application  for  partition  until  the 
question  has  been  determined  by  a  competent  Court,  or  he  may 
himself  proceed  to  determine  the  question  as  though  he  were 
such  a  court." 

(2)  Where  the  Revenue  Officer  himself  proceeds  to 
determine  the  question,  the  following  rules  shall  apply, 
namely  : — 

(a)  If  the  question  is  one  over  which  a  Revenue  Court 
has  jurisdiction,  the  Revenue  Officer  shall  proceed 
as  a  Revenue  Court  under  the  provisions  of  the 
Punjab  Tenancy  Act,  1887.  ■ 

(fe)  If  the  question  is  one  over  which  a  Civil  Court  has  I 
jurisdiction,  the  procedure  of  the  Revenue  Officer 
shall  be  that  applicable  to  the  trial  of  an  origi-  i 
nal  suit  by  a  Civil  Court,  and  he  shall  record  a  I 
judgment  and  decree  containing  the  particulars  | 
required  by  the  Code  of  Civil  Procedure  to  be  I 
specified  therein. 

(l;  8  P.  R.  1910. 
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(c)  An  appeal  shall  lie  from   the  decree    of  the  Revenue 

Officer  under  clause  (b)  as  though  that  decree 
were  a  decree  of  a  District  Judge  in  an  original 
suit. 

(d)  Upon  such   an   appeal  being   made,     the  Divisional 

Court  or  Chief  Court,  as  the  case  may  be,  may 
issue  an  injunction  to  the  Revenue  Officer  I'e- 
quiring  him  to  stay  proceedings  pending  the 
disposal  of  the  appeal. 

(e)  From    the   appellate    decree   of    a    Divisional   Court 

upon  such  an  appeal  a  further  appeal  shall 
lie  to  the  Chief  Court  if  such  a  fui-ther  appeal 
is  allowed  by  the  law  for  the  time  being  in 
force." 

Now,  it  is  to  me  quite  clear  that  a  Revenue  Officer  when  he 
proceeds  under  this  section  to  dispose  of  questions  as  to  title, 
proceeds  to  determine  them  not  as  a  Eeveuue  Officer  but  as  a'^, 
"  Court "  and  that  he  is  not  empowered  to  dispose  of  those 
questions  as  a  Bevenue  Officer.  He  disposes  of  them  either  as  a 
Revenue  Court  under  the  pi-ovisions  of  the  Punjab  Tenancy  Act  or 
as  a  Civil  Court,  as  the  case  may  be,  and  in  the  latter  event  his 
decree  is  to  be  regarded  as  the  decree  of  a  Disti-ict  Judge  in  an 
oi-iginal  suit.  In  either  event,  it  is  expressly  provided  that  he  ■ 
shall  "  proceed  to  determine  the  question  as  though  he  were  " 
the  Court  competent  to  determine  the  question.  I  cannot  believe 
that  it  was  the  intention  of  the  Legislature  to  empower  Bevenue 
Officers  as  such  to  dispose  of  questions  as  to  title  and  to  debar 
the  Civil  Courts  from  taki.ig  cognizance  of  such  questions  if  thei 
Revenue  Officer,  instead  of  determining  these  questions  as  a 
Revenue  or  a  Civil  Court  bound  by  the  provisions  of  the  Punjab 
Tenancy  Act,  or  the  Civil  Pro'^iedure  Code  which  regulate  the 
procedure  of  such  Courts  respectively,  arbitrarily  disposed 
of  them  in  his  capacity  of  Bevemie  Officer.  To  hold  otherwise 
would  be  tantamount,  in  my  opinion,  to  holding  that  the  deci-  « 
sions  of  the  Full  Benches  in  1^72  P.  B.  1896  (Ata  Muhammad  \ 
Khan  V.  Arjan  Singh)  (1)  and^STjFTE^^S?  {Bachan  Singh  v. 
Madhan  Singh)  (2)  were  erroneous.  In  both  these  decisions  it  was 
held  that  the  Civil  Courts  had  jurisdiction  to  entertain  suits 
brought  by  persons  Avho  objected  to  the  partition  proceedings  on 
the  ground  that  questions  of  title  were  involved  which  had  not 
beendisposed  of.  If  our  brother  Johnstone's  view  is  correct,  these 
decisions  must  necessarily  be  wrong,  as,  upon  his  view  of  the 
law,   the   Revenue    Officer  whether  he  did  or  did  not  dispose  of 

(1)  72  P.  R.  1896  {F.  B.).  (2)  61  P.  R.  1897  {F.  B.). 
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sncli  questions  was  "  empowered. "  to  dispose  of  them,  and 
tbeiefore,  section  158  (1)  of  the  Act  ousted  the  jurisdiction  of 
the  Civil  Courts  except  only  in  those  cases  where  the  Revenue 
Officer  declines  to  grant  the  application  for  partition  until  the 
question  has  been  decided  by  a  competent  Com-t,  The  decisions 
of  the  Full  Bench  are,  however,  binding  upon  us,  and  I  see  no 
sound  reason  for  doubting  their  correctness  or  refeii-ing  the 
question  to  the  Full  Court.  There  is  a  very  material  difference 
between  questions  which  can  be  decided  and  disposed  of  sum- 
marily by  a  Revenue  Officer  as  such,  and  questions,  such  as  title 
to  property,  which  must  be  adjudicated  upon  either  by  a 
Revenue  or  a  Civil  Court. 

~~   My  opinion,  therefore,  is  that  in  the  present  cases  the"  Civil 

Couits  have,  upon  the   facts   as   stated    in   the  referring    order 

of   my   brother   Johnstone,    full    jurisdiction    to   entertain  the 

claim. 

r  The  next  question  is  whether  upon  those  facts  the  plea  of 

estopjiel   or   waiver  can  be  successfully  pleaded  as  a  bar  to  such 

suits.     To  the  question,  as  thus   stated  in   a   purely  theoretical 

form,  my  answer  would  be  that  there   is   no   a  priori   objection 

to   the    Court   entertaining   any   such   plea,  but  that  its  success 

would  necessarily  depend  upon  the  facts  of  the   particular   case. 

Sitting  as  a  Full  Bench   we  are  not,    I   think,   called  upon  to 

consider   the   facts   involved    in   the  present  cases  or  to  express 

any  opinion  thereon.     The  appeals    before  the   Division   Bench 

have  not  been  referred  to  us  for  determination  and  quite  rightly, 

for   the    province  of  a  Full  Bench  is  ordinarily  to  decide  merely 

L.  difficult    questions    of    law   or   custom   upon   which   divergent 

opinions  or  decisions  have  been   expressed.     At   the   same   time 

I    may    peihaps    in    this    connection   refer    to    the   remarks   of 

Roe,  S.  J.    in  No.    61   P.   B.   1897    (BacJuin    SingJi  v.   Madhm 

Singh)  (1)  at  page  272  of  the  report.     The  learned  Senior  Judge 

there  refers   to   the  objection   that   to   allow   the    Civil   Courts  i 

jurisdiction  in  such  cases  would  mean  that   the   partition   pro- 1 

ceedings   of   a   Revenue    Officer   might  be  upset  long  after  they  i 

had  been  carried  into  effect  and  his  answer  to  this    objection   is' 

that  "  it  would  be  extremely  foolish  for  any  one  having  a  claim;, 

"  inconsistent  with  the  partition   proceedings    to    remain   silent 

"  until  they    were    concluded.     His    doing   so   would   tell   very 

"  strongly  against  his  claim  and  the  longer  his  silence  the  more 

*'  strongly  it  would  tell."  -mi 

I  would,  therefore,  reply  to  this  reference  (1)  that  upon  tBel 
facts  as  stated  the   Civil  Courts   have   jurisdiction   to  entertaii 


yvio-^ 


(1)  61  P.  R.  1897  (F.  B.)  (at  p.  272). 
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the  present,  suits  and  (2)  that  there  is  no  a  priori  objection  to 
their  consideration  of  the  pleas  that  sach  saits  should  be  dis- 
missed because  plaintiffs  have  estopped  themselves  from 
preferring  their  present  claims,  or  because  they  have  waived 
their  right  to  object  that  defendants  have  no  title  to  lands 
allotted  to  them  on  partition.  From  what  I  have  said  above,  it 
follows  that  I  am  of  opinion  that  No.  8  P.  B.  1910  (Inayaf  v. 
Nourang)  (1)  should  be  regarded  as   overruled. 

Kensington,  J. — I  agree  throughout   with  my   learned  col-     29fh  Oct.  1912. 
league  both  as  to  the  form  of  reply  to  the   reference   and   as   to 
the   effect   of  the  reply  on  the  ruling  contained  in  No.    8  P.  U, 
1910  (Jnayat  v.  Nourang)  (1). 

Chevis,  J.— 1  also  agree.  30//i  Oct.  1912. 


Full  Bench. 
No.  29. 

Before  Hon.  Sir  Arthur  Beid,  Kt.,  Chief  Judge,  Hon.  Mr, 

Justice  Robertson  and  Hon.  Mr.  Justice  Kensington 

BETTERIDGE— PETITIONER, 

Versus 

CURRY— RESPONDENT. 

Matrimonial  Reference  No.  4  of  1912. 

Indian  Divorce  Act,  IV  of  1869,  sections  18  and  57 — validitxj  of  marriage 
contracted  within  6  months  of  the  confirmation  by  High  Court  of  a  decree  of 
divorce  passed  by  District  Judge. 

The  respondent  effected  a  marriage  with  the  petitioner  during  the  life 
time  of  her  husband  and  within  six  months  of  the  confirmation  by  the  High 
Court  of  a  decree  of  the  District  Judge  dissolving  her  marriage  with  the  latter. 

Held,  that  the  marriage  of  respondent  with  petitioner  contravened  the 
terms  of  section  57  of  the  Divorce  Act,  and  that  petitioner  was  consequently 
entitled,  imder  section  18,  to  a  decree  declaring  the  marriage  null  and 
void. 

Held  further,  that  apphcation  for  custody  of  children  must  be  by  separate 
petition. 

Case  referred  hy  Major  A.  A.  Irvine,  Divisional  Judge,  Lahore 
Division,  with  his  No,  984  of  2drd  August  1912, 

ObeduUa,  for  petitioner. 
Balw^ant  Rai,  for  respondent. 
The  order  of  the  Cornet  was   delivered  by — 

Sir  Aethur  Reid,  C.  J. — This  case  has   come   before  us  for     28/7i  Nov.  1912. 
confirmation  of  the  decree  of  nullity  of   marriage    made    by    the 

(l;  8  ?.  R.  1910, 
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Divisional  Judge  of  Lahore,  exercising  jurisdiction  as  District 
Judge  under  the  Divorce  Act.  The  District  Judge  found  that 
the  form  of  marriage  was  effected  within  six  months  of  the 
confirmation  by  the  Bombay  High  Court  of  a  decree  of  a  Dis- 
trict Judge  dissolving  a  marriage  between  the  respondent  and 
one  Curry  who  was  then  her  husband.  This  finding  has  not 
been  contested  and  we  are  satisfied  that  the  decree  dissolving 
the  respondent's  marriage  was  confirmed  on  the  17th  June  1902, 
and  tliat  the  form  of  marriage  between  the  petitioner  and  the 
respondent  was  effected  on  the  12th  August  1902,  the  former 
husband  of  the  I'espondent  being  then  alive.  The  District 
Judge  had  therefore  no  alternative  to  passing  a  decree  of 
nullity,  the  terms  of  section  57  of  the  Divorce  Act  being  clear 
and  imperative,  but  delivery  of  judgment  has  been  delayed  by 
the  necessity  for  recording  evidence  that  the  respondent's  former 
Imsband  \vns  alive  at  the  date  of  her  marriage  to  the   petitioner. 

The  evidence  of  the  petitioner  now  recorded  and  the 
certificate  filed  by  him  this  day  satisfy  us  that  W.  R.  Curry, 
the  former  husband  of  the  respondent,  Avas  alive  after  the  date 
of  that  marriage. 

We  confirm  the  decree  of  nullity  of  the  marriage  between 
the  petitioner  and  respondent. 

Application  for  custody  and  maintenance  of  the  child  of 
the  marriage  must  be  by  separate  petition. 

The  Court  below  undoubtedly  has  jurisdiction  in  the 
matter. 

The  question  whether  this  Court  has  jurisdiction  will  be 
decided  when  the  necessity  for  decision  arises.  The  respon- 
dent's pleader  has  not  filed  a  certificate  of  fees  and  she  is  con- 
sequently not  entitled  to  costs  of  this  Court. 

l?o.  SO. 

Before  Eon.  Sir  Arthur  Reid,  lit,,  Chief  Judge,  and 

Hon.  Mr.  Justice  Rattigan. 

CHOGHATTA—CPiAiNTiFP)— APPELLANT, 

Versus 

ASA  MAL  AND  ANOTHER— (Defendants)  — 

RESPONDENTS. 

Civil  Appeal  No.  607  of  1909. 

Minor—aUenation  of  viinor's  property  by  de  facto  guardian— suit  for 
cancellation— Muhammadan  Law -Compensation— Specific  Relief  Act,  I  of 
1577,  section  41. 

The  suit  was  brought  bj'  a  minor  son  for  cancellation  of  a  mortgage, 
made  after  the  death  of  his  father  by  his  paternal  uncle  as  his  de  facto 
guardian  in  settlement  of  debts   incm'red  by   the  father. 
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Held,  that  the  mortgage  by  the  de  facto  guardian  was  not  binding  on 
the  plaintiff. 

Held  also,  that  as  the  father  had  made  no  charge  on  the  property,  there 
i.vas  no  legal  liability  enforceable  against  the  plaintiff  or  against  the  estate 
in  his  hands,  and  he  could  not,  therefore,  "fee  compelled  to  restore  the  amount 
of  his  father's  debts  to  the  defendant  before  he  was  granted  the  relief 
prayed  for. 

4  P.  R.  1913  (F.  B.)  (JagdipSinrjh  v.  Xarain  Sijigh)  (1),  144  P.  77. 
1883  (AnantRam  v.  Nazir  Hussain)  (2),  and  76  P.  R.  1910  (Balak  Ram  v. 
Dadic)  (3),  referred  to. 

Held  further,  that  the  Court,  under  section  41  of  the  Specific  Relief  Act, 
has  no  doubt  po.ver  to  direct  payment  of  such  compensation  as  justice  may 
require,  but  that,  as  defendant  had  had  possession  of  the  land  for  twelve 
years,  nothing  further  could  reasonably  be  demanded  of  the  plaintiff  by  way 
of  compensation  i.;)  the  defendant. 

Further  App-'d   fro'ii  the  decree  of  B.  H.  Bird,  Esquire,  Divisiannl 
Judge,  Jl'dtan  Division,  dated  the  24th   Fehrunrij  1909. 
Shall  Kaw.iz,  for  appellant. 
Gobind  Das,  for  respondents. 
The  judgment  of  the  Court  was  delivered  by — 

Rattigan  J  — The  Munsif  and  the  Divisional  Judge  have  con-  ^\st  Oct.  1912. 
curred  in  holding  that  Pahlwan,  tlie  paternal  uncle  of  the 
plaintiff,  had  no  authority,  as  his  de  facto  guardian,  to  mortgage 
his  property  to  the  defendant  Asa  Mai,  and  it  is  now  admitted 
that  this  finding  is  correct  inlaw.  It  is,  however,  urged  on  behalf 
of  the  defendant  that  the  mortgage  was  effected  in  order  to  pay 
off  a  just  debt  incurred  by  Sultan,  the  father  of  the  minor 
plaintiff,  and  that  144  P.  R.  1883  {Anant  Ram  v.  Nazir  Hussain) 
(2)  and  other  decisions  of  this  and  other  High.  Courts  to  a  similar 
purport,  are  authorities  for  the  proposition  that  in  a  case  where 
a  minor  plaintiff  seeks  for  equitable  relief,  such  as  the  cancella- 
tion of  a  document,  the  Courts  will  not  grant  that  relief  unless 
and  until  the  plaintiff  is  willing  and  agrees  to  restoi'e  any  benefits 
that  he  may  have  received  under  the  transaction  covered  by 
such  document.  In  the  present  instance  the  contention  is  that  the 
money  was  lent  to  the  late  father  of  the  plaintiff  for  various 
necessary  purposes,  such  as  the  payment  of  Government  land 
revenue,  the  improvement  and  repairs  of  the  wells  on  the  land, 
and  the  like,  and  it  is  urged  that  as  the  plaintiff  has  inherited 
his  father's  estate  which  had  benefited  by  those  loans,  he  should 
be  compelled  to  restore  the  amount  of  his  father's  debt  to  the 
defendant  before  he  is  granted  the  relief.  In  this  connection  76 
P.  B.  1910  {Balah  Ram  v.  Badu)  (3)  is  quoted. 

In  view  of  the  Full  Bench  decision  reported   as  4  P.  R.  1913 
(P.    B.)      {Jagdip     Singh    v.    Narain    Singh)    (1),    it   is    quite 

(1)  4  P.   R.  1913  (F.  B.).  (2)  144  P.  R.  1883^ 

(3)  76  P.  B.  1910. 
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clear  that  the  estate  of  the  minor  which  has  come  to  him 
through  his  father  could  not  have  been  made  liable,  either 
directly  or  indirectly  in  respect  of  the  claims  which  the  defen- 
dant had  against  Sultan  for  moneys  lent  to  the  latter,  it  being  ad- 
mitted that  Sultan  himself  during  his  life-time,  did  not  charge 
the  land  in  his  possession  with  the  payment  of  that  debt.  In 
these  circumstances  it  follows  that  there  was  no  legal  liability 
enforceable  against  the  minor  plaintiff  or  against  the  estate  in 
his  hand  to  pay  his  father's  debt.  Mr.  Gobind  Das  concedes 
that  this  is  so  under  the  authority  of  the  Full  Bench  ruling, 
but  he  submits  that  in  a  case  of  this  kind  it  is  not  necessary 
for  the  creditor  to  show  that  the  minor  has  received  any  benefit 
of  a  kind  which  might  in  some  events  be  legally  enforceable 
against  him.  He  argues  that,  under  section  41  of  the  Specific 
Relief  Act,  this  Court  has  ample  power  on  adjudging  a  cancella- 
tion of  a  mortgage  debt  in  favour  of  the  plaintiff  to  require  the 
latter  to  make  any  compensation  to  the  other  which  justice  may 
require.  There  is  force  in  this  argument,  but  in  the  present 
instance  we  do  not  feel  called  upon  to  order  plaintiff  to  make 
any  compensation  at  all.  In  our  opinion  the  defendant,  who 
has  been  in  possession  of  the  land  for  the  last  12  years  and  been 
enjoying  its  produce  dm'ing  that  time,  has  been  sufficiently  com- 
pensated, and  nothing  further  can  reasonably  be  demanded  of 
the  plaintiff  as  compensation  to  the  defendant. 

We  accordingly  accept  the  appeal  aiid  setting  asi'le  the 
decree  of  the  Divisional  Judge  we  restore  that  of  the  Court  of 
first  instance  .  We  direct  further  that  the  parties  shall  bear 
their  own  costs  both  in  the  lower  Courts  and  also  in  this    Court. 

Appeal  accepted. 


Full  Bench 

No.  31- 

Before  Hon.  Mr.  Justice   Battigan,  Eon.    Mr.    Justice 

8hah  Din,  and  Hon.  Mr.  Justice  Becidon. 

KARAM    DAD  AND  ANOTHER— (Plaintiffs)— 
APPELLANTS, 
Versus 
ALI  MUHAMMAD  AND   OTHERS— (Defendants)— 
RESPONDENTS. 
Civil  Appeal  No.  833  of  1910. 
Indian  Limitation  Act,  IX  of  1908,  articles  10  and  120— Pre-emption  suit 
— limitation  as  againal  person  im}>lcaded  as  rcndec  of  the  property  from  t'le 
original  vendee— starting  point  of  such  limitation. 

Tlic  sale  in  respect  of  which  plaintiff's  claimed  pre-emption  was  made    on 
tixQ  13th  July   1907,  the  vendee   re-sold  the  property  to  one  A.  K.  on  the 


March,  1913.  ]  CIVIL  JUDGMENTS— No.  31.  jll 

31st  January  1908.     The  plaintiffs  suit  was  iastituted  within  one  year    from 
i      the  13th  July  1907  but  after  the  31st  January  1908,  and  A.  K.  was  not  made 
a  party  to  the  suit  till  the  3rd  February  1909. 

Held  by  the  Full  Bench,  that  as  regards  A.  K.  the  suit  was  governed  by 
article  120  and  not  article  10  of  the  Limitation  Act  and  that  the  starting  point 
of  limitation  was  the  date  of  the  re-sale  by  the  first  vendee,  viz.,  the  31st 
January  1908. 

25  P.  R.  1903  {Nabi  Bakhsli  v.  Fakir  Muhammad)  (1)  and  106  P.  R.  1907 

{RaU)>hun  v.  Makhan)  (2),  overruled. 

11  P.  R.  1893  {Mutsadda  Singh  v.  Eainira)  (Z)  6  P.  R.  1909  (Brij  Lai 
V.  Massan)  (i),  and  84  P.  R.  1911  (Shah  Muhammad  v.  Piara  Mai)  (5)  re- 
ferred to. 

Sat  Narain  v.  Badri  Nath  (6),  dissented  from. 

Farther  appeal  from  the  decree  of  Khan  Bahadur,  Khan  Abdul 
Ghafur  Khan,  Khan  of  Zaida,  Divisional  Judge,  Sialkot 
Division,  dated  the  23rfZ  May  1910. 

Naiid  Lai  and  Bhagwau  Das,  foi^  appellants. 
Slialiab-nd-Din,  for  respondents. 

The  judgment  of  the  Court  was  delivered  bj — 

Shah     Din,  J. — The    question     of   limitation     referred  to     23;-(Z  Deo.  1912. 
the  Full  Bench  is  as  follows  : — 

"  In  a  suit  for  pre-emption  instituted  within  limitation 
ao-ainst  the  original  vendee  in  respect  of  the  sale  to  him,  a 
transferee  from  the  original  vendee  (by  assignment  of  a  date 
previous  to  the  date  of  institution  of  the  suit)  is  added  as  a 
defendant  after  limitation  has  expired  as  against  the  original 
vendee.  As  against  the  ti^ansferee  in  such  a  case,  (a)  what  is 
the  starting  point  from  which  limitation  should  be  counted  ? 
and  (Jj)  which  article  of  Schedule  1  of  the  Limitation  Act  is 
applicable  ?" 

On  behalf  of  the  plaintiffs-appellants  it  has  been  ui'ged 
that  as  regards  the  second  vendee,  Ataullah  Khan,  in  Avhose 
favour  the  re-sale  was  made  on  the  31st  January  1908,  and  who 
was  made  a  party  to  the  suit  on  the  3rd  February  190P,  the 
rule  of  limitation  applicable  is  that  laid  down  in  article  120 
of  the  Limitation  Act  and  that  article  10  has  no  application 
at  all,  inasmuch  as  so  far  as  he  (the  second  vendee)  is  con- 
cerned, the  svLii  of  the  plaintiffs  is  not   one    to   enforce    a   right 

(1)  25  P.  R.  1903.  (4)  6  P.  R.  1909. 

(2)  106  P.  R.  1907.  (5)  84  P.  R.  1911. 

(3)  11  P.  R.  1893.  (6)  (1912)  13  Indian  Cases  645, 
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of  pre-emption  under  tlie  said  article,  wliich  liglit  accrued  to 
tlieui  only  against  the  original  vendors  and  the  original  vendees 
■when  the  first  sale  was  made  in  favour  of  the  latter  on  the  13th 
July  1907  ;  and  it  has  been  further  contended  that  the  starting 
point  of  limitation  as  regards  the  second  vendee  is  the  date  of  the 
i*e-sale  in  his  favoui',  i.e.,  the  3lst  January  1908,  and  not  the 
date  of  the  first    sale    made    to    the  original    vendees. 

On  the  other  hand,  the  pleader  for  the  respondents  has 
argued  that,  as  in  order  to  succeed  against  the  second  vendee,  "svho 
holds  the  land  hi  suit  upon  a  derivative  title  from  the  original 
vendees,  the  plaintiffs  have  to  enforce  their  right  of  pre-emp- 
tion as  against  him  to  the  same  extent  as  against  the  original 
vendees,  the  suit  brought  by  the  plaintiffs  must  be  treated  in 
law  as  a  suit  for  pre-emption  against  the  added  defendant  as 
well  as  against  the  original  defendants  ;  that  to  such  a  suit 
only  article  10  of  the  1st  Schedule  of  the  Limitation  Act  is 
applicable  ;  and  that  since  the  natuie  of  the  suit  remains  the 
same  throughout  and  since  the  second  vendee  was  impleaded 
as  a  defendant  on  the  3rd  February  1909,  under  section  22 
of  the  said  Act,  the  suit  must,  as  regards  him,  be  deemed  to 
have  been  instituted  when  he  Avas  so  made  a  defendant,  and 
was,  therefore,  cleaily  barred  by  efflux  of  time  under  article 
10  aforesaid  under  which  the  period  of  limitation  began  to 
run  in  favour  of  the  second  vendee  just  as  it  began  to  run  in 
favour  of  the  original  vendees  from  the  loth  July  1907,  on 
which  date  the  original  sale  deed  was  registered.  In  snjipoit 
of  this  contention  the  learned  pleader  has  relied  upon  25, 
P.  B.  1903  (Nahl  BaWish  v.  Fakir  Muhammad)  (1).  At  the 
same  time,  he  has  brought  to  our  notice  a  recent  decision  of 
the  Allahabad  High  Court,  Sat  Narain  v.  Badri  Nath  (2) 
in  which  a  Division  Bench  of  that  Court  consistiin'- 
of  Sir  Henry  Richards,  C.  J.  and  Mr.  Justice  Tudball,  has 
taken  a  view  contrary  to  that  held  in  the  above  mentiojied 
decision  of  our  own  Court. 

After  giving  my  very  best  consideration  to  the  arguments 
advanced  on  both  sides  and  to  the  reasoning  employed  by  the 
learned  Judges  of  this  Coui-t  in  25  F.  R.  1903  {NaU  Balhgli 
V  Faliir  Mnhamtiiad)  (1),  I  think  lliat  the  article  of  <he 
Limitation  Act  applicable  to  the  present  case  is  article  120 
and  not  article  10,  and  that  the  time  from  which  limitation 
should  be  counted  is  the  date  (in  this  ca.se  the  31st  Januai-y 
1908)  on  which  the  land  in  dispute  was  re-sold  by  the  original 
purchasers  to  the  second  vendee. 

(1)25  P.  B.  1903.  (2)  (1912)  13  Indian  Cases  645. 
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Article   10   on    which   reliance    has    been   placed   by    the 
pleader  for  the  second  vendee,  runs  as  follows  : — 


Description  of  suit. 


To  enforce  a  right  of  pre- 
emption, whether  the  right 
is  founded  on  law  or  gen- 
eral usage  or  on  special 
contract. 


Period    of  limi- 
tation. 


One  year 


Time  from  which  period 
begins  to  run. 


When  the  purchaser  takes 
under  the  sale,  sought  to  be 
impeached,  physical  pos- 
session of  the  whole  of  the 
property  sold,  or  where 
the  subject  of  the  sale 
does  not  admit  of  physi- 
cal possession,  when  the 
instrument  of  sale  is  re- 
gistered. 


The  above  article  only  applies  in  terms  to  a  suit  to 
enforce  a  right  of  pre-emption,  and  the  language  of  the  article 
as  used  in  the  third  column  unmistakably  shows  that  the  suit 
is  one  brought  against  the  purchaser  who  takes,  under  tJie  sale 
SQught  to  be  impeached,  physical  possession  of  the  whole  of  the 
propei'ty  sold,  or,  in  whose  favour  the  instrument  of  sale  is 
registered.  In  the  case  before  ns  the  sale  sought  to  be  impeached 
is  the  one  that  took  place  on  the  13th  July  1907  by  a  registered 
deed  of  that  date  ;  the  purchasers  under  that  sale  were  Ghulam 
Mustafa  and  Taj-ud-din  ;  and  it  was  in  their  favour  that  the 
instrument  of  sale  was  executed  and  registered  by  the  original 
vendors.  The  parties  to  the  contract  of  sale,  as  embodied  in 
the  deed  of  the  13th  July  1907,  were  the  original  vendors 
and  the  original  vendees.  By  that  sale  the  present  plaintiffs' 
right  of  pre-emption  was  infringed,  and  by  reason  of  that 
infringement  there  accrued  to  them  a  right  of  suit  as  against 
the  parties  to  the  said  contract  of  sale,  and  under  article  10  of 
the  Limitation  Act  they  had  one  year  from  the  date  of  re- 
gistration of  the  instrument  of  sale  (as  the  subject  of  the 
sale  did  not  admit  of  physical  possession)  within  which  to 
bi-ing  a  suit  to  enforce  their  right  of  pre-emption  by  impeach- 
ing  the  sale  as  against  both  the  parties  thereto.  The  second 
vendee,  AtauUah  Khan,  was  not  a  party  to  the  sale  of  the 
13th  July  1907,  and  therefore  by  reason  of  that  sale  no  cause 
of  action  had  accrued  to  the  present  plaintiffs  against  him ; 
and  since  by  the  suit  brought  by  them  on  the  19th  February 
1908  they  sought  to  impeach  only  the  sale  of  the  13th  July  1907 
as  against  the  parties  to  it,  I  fail  to  understand  how  the  said 
Bale  could  be  regarded  as  one  to  enforce  a  right  of  pre-emption 
against  Ataullah  Khan  within  the  meaning  of  aiticle  10  of  the 
Limitation    Act.     In    its    applicability    to     the     present    suit 
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article  10  contemplates  only  tlie  first  sale   and   the   first   set  of 
purchasers,  and  takes   no    cognizance  of   the  second   vendee   to 
whom  the  subject  of  the  first  sale   has  been    transferred   subse- 
quently  to  the   date   of  that    sale.     The   resale   made   by   the 
original  vendees  in   favour   of    Ataullah    Khan   was    a  contract 
to  which  the  original   vendors    were   no    parties  ;  it  was  a  con- 
tract   distinct    and    separate  from   the    first   contract    of   sale 
evidenced  by  the  deed  of  the  13th   July    1907  ;  it    may   or   may 
not  have  infringed  the  present  plaintiffs'   right  of   pre-emption 
but  of  such  infringement,  if  any,  they  have    never   complained 
and  no  suit  has  been  brought  by   them  in  respect  of  the  said 
resale    against  Ataullah   Khan  as  the  original  purchaser   under 
it.     Their  suit  clearly  has  reference  to   the   first   sale  and    the 
first  sale  alone,   and    they    seek    to    enforce   the    only   right    of 
pre-emption  which  accrued  to  them  in  respect   of  that   sale   as 
against    the    parties    thereto,    who   Avere    the   only    necessary 
patties  to  the  suit  so  far  as  the  enfoi'cement   of  their  said  right 
was  concerned.     If  between  the  date  of   the  said  sale    and     the 
date   of  the    suit   instituted  by  them  (the  present     plaintiffs) 
agaiu'^t   the  parties  to  that   sale,    the    original  vendees    trans- 
ferred the  subject  of  sale  to   a  third  party,  and   if  that  thii-d 
party  is  added  as  a  co-defendant   in  the  suit  in  order  to  enable 
the  Court  effectually    and    completely   to     adjudicate  upon    all 
the  questions  that  might  arise  between  all  the  parties  interested 
in  the  subject  of   sale,    the   suit   as   regards  the     defendant   so 
added  cannot  be   rightly    regarded  as   a   suit   for   pre-emption  ■ 
to  which,  for  purposes  of   limitation,   article   10   of     the   Limi- 
tation  Act  would   apply.     A    right   of  pre-emption    which    is 
sought  to  be  enforced  by  a     pre- emptor  by   suit  always  arises 
in  respect   of   a   particular   sale  which  furnishes    him    with  a 
definite  cause    of  action  ;  the   only   iDarties   against    whom   he 
has  that  cause  of  action  are  the  parties    to  that  sale,    which   is 
the    only   sale    sought  to  be   impeached ;    and    a  subsequent 
transferee  from  the  original  vendee  by  reason  of  a  second   sale 
having  been   made   to   him    is    not   directly   concerned    in   or 
affected  by   the   suit  for  pre-emption    as    oi'igiually   brought, 
and  article  10  of  the  Limitation  Act  does  not,  therefore,  take 
cognizance  of  the  existence  of  such   a   transferee.     As    between 
him     and  the    pre-emptor    the   contest     only  arises  when  he 
is  made  a  party  to  the  suit,  and  the  px'ecise  nature  of  that  con- 
test,   from   the   point   of   view  of  the   law  of  limitation,  is    not    y 
whether  the   pi-e-emptor  can   enforce   his  right  of  pre-emption 
in   respect   of     the    original      sale   upon    which     the     suit    is 
based,     but     whether    the    transferee     in    question      has     an 
independent    right  of  pre-emption  superior  to     that    of     the 
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plaintiffs- pre-emptors,  or  failing-  that,  would  be  bound  by  the 
decree  that  might  be  passed  in  favour  of  the  pre-emptor  as 
against  the  original  parties  or  to  the  sale. 

Upon  this  view  of  the  matter,  the  suit  as  between  the  pre- 
emptor  and  the  transferee  from  the  original  vendee  would  not  be 
covered  by  the  terms  of  article  1 0  of  the  first  schedule  to  the  Limi- 
tation Act;  and  as  there  is  no  other  article  in  the  said  schedule 
which  specifically  provides  for  a  suit  of  this  kind,  the  residuary 
article  120  would  apply  to  it.  The  above  view  is  further 
strengthened  by  a  fuller  consideration  of  the  language  of  the 
first  column  of  article  10,  according  to  which  the  limitation 
of  one  year  applies  to  a  suit  brought  to  enfox'ce  a  right  of 
pre-emption  which  is  founded  on  special  contract. 

Suppose  A,  the  owner  of  a  specific  plot  of  agricultural  laud, 
enters  into  a  contract  with  B.,  that  in  the  event  of  his  intending 
to  sell  his  land  he  will  sell  it  to  him  for  a  specific  sum,  and  suppose 
in  breach  of  this  contract  he  sells  the  land  to  C. — B.,  brings  a  suit 
against  A.  and  C.  to  enforce  his  right  of  pre-emption  as  based 
on  the  special  contract  between  himself  and  A.  and  impeaches 
the  sale  between  A.  and  0.  But  before  B.  brings  his  suit  C. 
eilects  a  re-sale  of  the  land  to  D.,  and  on  the  re-sale  coming 
to  the  knowledge  of  B  ,  on  his  application  D.  is  impleaded  as  a 
co-defendant  with  A.  and  C.  after  expiry  of  one  year  from  the 
date  of  the  original  sale.  Can  it  be  said  that  article  10  of 
Limitation  Act  applies  to  the  suit  so  far  as  it  relates  to  the 
contest  between  B.  and  D.,  and  that  the  suit  of  B  must  be 
dismissed  against  D,  and  consequently  also  against  A  and  C, 
because  D  was  not  impleaded  as  a  defendant  within  one  year 
from  the  date  of  the  original  sale,  and  because,  nn^er  section 
22  of  the  Limitation  Act,  the  suit  must,  as  regards  him,  be 
deemed  to  have  been  instituted  when  he  was  made  a  party  ? 

B's  right  of  pre-emption  being  founded  on  special  contract, 
lie  was  bound  to  sue  only  A  and  C  who  were  parties  to  the  trans- 
action which  infiinged  that  special  contract;  and  his  suit 
completely  satisfied  the  requirements  of  article  10  wheii  he 
came  into  Court  with  a  claim  against  A  and  C  alone,  seeking 
to  impeach  the  sale  between  tliem  within  the  period  pre- 
scribed by  that  article. 

After  D  was  added  as  a  co-defendant,  B's  ."^uit,  as 
regards  him,  could,  upon  no  view  of  the  case,  be  treated 
as  one  to  enforce  a  riglit  of  pre-emption,  but  in  eifect  it 
would  be  one  for  a  declaration  that  B  was  not  affected  by 
the  resale  made  by  C  in  favour  of  D,  and  that  D  shall  be 
bound  by  the  decree  which  would  ultimately  be  passed  between 
he  original  parties  to  the  suit  upon  a  final  adjudication  by   the 
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Court  on  the  merits  of  the  claim.  The  opposite  view  of  the 
rule  of  limitation  applicable  to  a  case  of  this  kind  would  involve 
a  serious  uiiscarriage  of  justice,  and  unless  it  were  clearly 
supported  by  the  terms  of  article  10,  which  in  my  opinion 
admit  of  no  ambiguity,  it  should  not  be  given  effect  to  in 
a  Court  of  law. 

The  pleader  for  the  respondents  admitted  that  his  con- 
tention, if  accepted,  would  lead  to  the  most  anomalous  conse- 
quences, inasmuch  as  it  covers  not  merely  the  case  of  a 
resale  by  an  original  vendee  in  favour  of  a  third  party,  but 
also  other  forms  of  transfer ;  for  instance,  a  gift  or  an  ex- 
change. To  put  the  matter  in  a  concrete  form,  suppose  in 
the  present  case  the  original  purchasers  had  transferred  the 
land  in  suit  to  Ataullah  Khan,  not  by  sale,  but  by  a  verbal 
gift  on  the  31st  January  1908  accompanied  by  possession,  and 
that  the  gift  was  not  given  eifect  to  by  mutation  in  the 
Revenue  papers  and  the  plaintiffs  had  otherwise  no  notice  of 
the  transfer  of  the  land  by  the  purchasers  to  a  third  party 
within  one  year  from  the  date  of  the  original  sale  ;  upon  the 
donee  being  added  as  a  defendant  after  the  expiry  of  the  1 
said  period,  would  it  be  right  to  hold  that  article  10  of  the 
Limitation  Act  applies  to  the  suit  of  the  plaintiffs  as  regards 
him  also,  and  that  by  the  combined  operation  of  that  article 
and  section  22  of  the  Act  the  suit  is  time-barred  and  must  be 
dismissed  because  the  donee  was  not  made  a  party  within 
one  year  from  the  date  of  sale  ?  Or,  suppose  that  on  the  31st 
January  1908  the  original  purchasers  had  exchanged  the  land 
in  dispute  with  a  plot  of  land  belonging  to  Ataullah  Khan, 
by  an  oral  contract ;  that  the  exchange  was  not  reported  to,  or 
attested  by,  a  Revenue  officer  before  the  expiry  of  one  year 
from  the  date  of  the  original  sale ;  that  the  plaintiffs  knew 
nothing  whatever  about  the  exchange  ;  and  that  Ataullah 
Khan  was  to  be  added  as  a  co-defendant  in  tlie  suit  in  Feb- 
ruary 1909  because  of  his  being  in  possession  of  the  land  in  dis-  | 
pute  just  as  lie  has  been  inapleaded  in  this  case  as  the  second  ' 
vendee.  Would  it  be  correct  to  hold  under  such  circumstances 
that  as  against  Ataullah  Klian  the  plaintift"s  suit  was  one  to 
enforce  a  right  of  pre-emption,  and  that  since  he  had  not  beea 
brought  on  the  record  as  a  party  defendant  within  one 
year  from  the  date  of  the  original  sale  the  suit  of  the  plaintiff's 
for  possession  of  the  land  by  pre-emption  must  fail,  as  being 
barred  under  article  10  of  tlie  Limitation  Act  ?  The  answers 
to  these  questions  must,  in  my  opinion,  be  in  the  negative 
for  ai'ticle  10  would  have  no  application  to  the  claim  of  llio 
j<laiutiffs-pro-omptor3  as     against  the   donee   or    against     tho     I 
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transferee  by  exchange,  as  the  case  may  be,  the  real  nature 
of  the  claim  as  against  these  persons  being  this,  that  the  pre- 
emptors  in  effect  seek  to  establish  their  right  to  ignore  the 
gift  or  the  exchange  and.  to  bind  the  transferee  of  either  kind 
by  the  decree  eventually  to  be  passed  in  their  favour.  To 
such  a  claim  the  only  article  of  the  first  schedule  to  the 
Limitation  Act  wliich  can  properly  apply  is  article  120  and 
no  other  article ;  and  the  time  from  which  the  period  of 
limitation  would  commence  to  run  would  obviously  be  the 
date  of  the  transfer  made  by  the  original  vendees  in  favour  of 
the  third  party  concerned. 

With  all  respect  to  the  learned  Judges  who  decided  the 
case  NaU  Baksh  v.  Fakir  MnJiamviad  (1)  (25  P.  B.  1903), 
I  am  unable  to  appreciate  the  reasons  upon  wbich  their 
decision  is  based.  The  facts  of  that  case  are  similar  to  those 
of  the  present,  with  this  additional  circumstance  that  there 
the  second  vendee  to  whom  the  fii^st  vendee  resold  the  land, 
then  in  dispute,  had  attested  the  original  sale-deed  in  favour 
of  Mie  latter.  After  considering  the  legal  effect  of  such 
attestation  of  bis  sale-deed  by  the  second  vendee  upon  the 
alleged  waiver  of  his  right  of  pre-emption,  if  any,  the  learned 
Judges  proceeded  to  discuss  the  question  of  limitation  as 
follows  : — 

"  But  plaintiff  to  succeed,  must  show  his  claim  as  against 
"  Jhandu  to  be  within  time,  Jhandu  having  been  added  as 
*'  defendant  three  days  after  the  expiiy  of  the  one  year  of 
"  article  10,  if  that  article  is  applicable.  Section  22  of  the 
*'  Limitation  Act  is  very  definite,  and  it  is  clear  that  under  that 
"  section  the  suit  as  against  Jhandu,  must  be  considered  to 
"  have  been  instituted  on  the  13th  March  1899. 

"  It  thus  seems  that  if  article  10  governs  the  suit  as  against 
"  Jhandu,  the  claim  is  time-barred.  Bat  it  is  contended  for 
"  the  plaintiff  that  as  regards  Jhandu  article  120  and  not 
"  article  10  is  applicable,  and  Mutsadda  Singh  v.  Hamira  (I) 
"  (11  P.  B  1893)  is  cited.  In  that  casa  the  added  defendant 
"  was  a  rival  pre-emptor  claiming  in  a  separate  suit,  and  it  was 
"  held  that  article  10  had  no  applic;ition  because  the  plaintiff 
"  did  not  seek  to  enforce  any  right  of  pre-emption  as  against 
"  the  rival  pre-emptor,  but  merely  to  establish  that  he  has 
"  no  rights  of  pre-emption  superior  to  his  own,  and  to  bind  him 
"  by  the  decree  eventually  to  be  passed  in  plaintiff's  favour, 
"  and  that  as  such  a  suit  was  not  specifically  provided  for, 
"  article  120  applied. 

(I)  25  P.  i?.  1903.  (2J  11  P.  R.  1893^ 
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''  We  do  not  consider  the  ruling  applicable  to  the  present 
*'  case,  notwithstanding-  his  waiver,  Jhandu,  if  the  sub-purchase 
"  was  genuine,  is  the  transferee  of  Faqir  Muhammad,  and  so 
"  plaintiff  has,  in  order  to  succeed,  to  enforce  his  alleged  right 
"  against  Jhanda.  It  is  true  that  Jhandu  sets  up  a  jDre-emptive 
"  right  against  plaintiff  as  a  defence  to  the  suit.  But  Jhandu 
"  is  not  suing  to  enforce  a  right,  and  if  his  purchase  from  Faqir 
"  Muhammad  was  genuine,  his  waiver  or  inferior  right  or 
*■  entire  want  of  right  of  pre-emption  does  not  save  limitation, 
"  as  he  derives  his  right  to  retain  the  subject  of  sale  from 
"  the  original  purchaser,  and  the  waiver  does  not  alter  the 
"  nature  of  the  suit  or  the  cause  of  action. 

"  For  these  reasons  we  are  of  opinion  that  article  10 
"  applies  to  the  suit  against  Jhandu,  and  consequently  the 
"  claim  is  time-barred,  unless  it  be  established  that  the  sale  to 
"  Jhandu  was  fictitious  in  which  case  plaintiff  should  succeed." 

It  will  be  seen  from  the  above   extracts   that  the  learned 
Judges,   while    distinguishing   the    case   of  Mtitsadda  Singh  v. 
Hamira    (11    P.    JR.    1893)    from   the   case    before   them     and 
holding   that   article    120   of   the  Limitation   Act,    which   had 
been  applied  to  the  facts  of   that  case,  was  not  applicable  to  the 
circumstances  of  the  case  with    which   they   were   dealing,   did 
not  proceed  to   consider   how   the    suit   of   the   plaintiff,  Nabi 
Bakhsh,    which    was   one   for   pre-emption   in   respect   of   the 
original  sale  made  in   favour   of    Faqir   Muhammad,    could   be 
regarded   as    a   suit  of   exactly   the   same   nature   against  the 
second   vendee,  Jhandu,   also.     They  simply   assumed  that  the 
alleged  right   of   Nabi   Bakhsh  against  Jhandu,    who   claimed 
as  a  sub-vendee  from  Faqir   Muhammad  was    a   right   of   pre- 
emption, and  they  seem  to  have   thought   that  this   assumption 
was  justified  because  Jhandu  "  derived   his   right  to   retain  the 
"  subject   of   sale   from  the  oi'iginal   purchaser."     What    they 
overlooked,  in  my  humble  opinion,  was   that  if  Jhandu   deiuved 
his  right  to  retain  the  subject  of  sale   from   Faqir   Muhammad, 
that  right  was  based   upon   tlie  resale    in   his  favour   and   not 
upon  the   original    sale   in   favour   of  Faqir   Muhammad,    and 
that  since  the  suit   of   Nabi   Bakhsh   was    one  to   enforce   his 
pre-emptive  right  in  respect   of   the   original   sale  and   not   in 
respect  of  the  resale  to  Jhandu,  the  plaintiff's   suit   as  regards 
Jhandu  was  not   covered  by  the   terms   of   article   10   of  the 
Limitation  Act,  which,  as  I  have  explained  above,   apply  to  the 
first  sale  and  to  the  original   purchaser   under   that  sale   only. 
As  regards  Jhandu,  Nabi  Bakhsh's  suit  was  one  to  establish  that 
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he  (Jhaudu)  had  no  rights  in  the  property  in  dispute,  indepen- 
dently of  the  rights  of  Faqir  Muhammad  which  were  based 
upon  the  original  sale,  and  that  he  would  be  bound  by  the 
decree  that  might  eventually  be  passed  in  favour  of  the 
plaintiff,  if  the  plaintiff's  x'ight  of  pre-emption  as  against 
Faqir  Muhammad  was  made  out,  I  fail  to  see  how  article  10 
of  the  Limitation  Act  can  apply  to  a  suit  of  this  description,  and 
in  my  opinion  the  case  of  Nahi  Bakhsh  v.  Faqir  Muhammad  (1) 
was  wrongly  decided. 

Of  the  decisions  mentioned  in  the  refei'ring  order,  the 
case  of  Baushan  \.  MaJchau  (I^o.  106  P.  B.  1907)  (2)  was 
decided  by  a  single  Judge,  and  though  the  facts  of  that  case 
were  not  similar  to  those  of  the  present,  the  question  of  limitation 
which  arose  in  Nabi  BaTihsh  v.  Faqir  Muhammad  (No.  25  P.  B. 
1903)  (1)  came  up  for  consideration  before  the  learned 
Judge  and  he  followed  the  decision  of  the  Division  Bench, 
aj^pai'ently  concurring  in  the  reasons  given  thei'ein.  On  the 
other  hand,  the  correctness  of  the  ruling  in  Nabi  Bakhsh's 
case  was  doubted  by  a  Division  Bench  of  this  Court  in  Brij 
Lai  V.  Massan  (No.  6  P.  B.  1909)  (3)  but  the  matter  was  not 
fully  considered  by  the  learned  Judges,  because  the  case  before 
them  was  decided  on  another  point. 

Lastly,  in  the  recent  case  of  Shah  Muhammad  v.  Piara  Mai 
(84  P.  B.  1911)  (4)  the  question  of  limitation  decided 
in  Nabi  Bakhsh  v.  Faqir  Muhammad  (1)  was  argued  before 
the  Division  Bench,  one  of  the  members  of  the  Bench  being 
the  learned  Judge  who  had  decided  Baushan  v.  Makhan  (No. 
IO6  P.  B.  1907)  (2)  but  it  was  found  unnecessary  to  consider 
and  decide  the  point  finally,  as  it  was  held  that  the  plea  of 
limitation  had  been  taken  too  late.  All  that  the  Division 
Bench  said  in  their  judgment  in  reference  to  the  case  of  Nabi 
Bakhsh  v.  Faqir  Muhammad  (1)  was  that  that  case  seemed  to 
be  in  point,  so  far  as  the  appellants'  contention  was  concerned, 
and  that  there  was  a  good  deal  to  be  said  for  that  contention. 
The  first  paragraph  of  the  head-note  to  this  case,  which  says 
that  No.  25  P.  B.  1903  was  followed,  is  obviously  wrong. 

As  I  have  noted  above,  a  Division  Bench  of  the  Allahabad 
High  Court  have  in  the  case  of  Sat  Narain  v.  Badri 
Nath  (5)  held  under  circumstances  similar  to  those 
of  the  pi-esent  case,  that  article  10  of  the  Limitation  Act 
does  not  apply  to  the  suit  of  the    plaintiff-pre-emptor  as  against 

(1)  25  P.  R.  1903.  (3)  6  P.  R.  1909. 

(2)  106  P.  R,  1907.  (4)  84  P.  R.  1911. 

(5)  (1912)  13  Indian  Cases  645. 
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the  second  vendee  to  whom  tlie  original  purchaser  has  resold 
the  property  in  dispute  before  the  institution  of  the  suit  for 
pre-emption  but  who  had  been  made  a  party  to  the  suit  after 
the  expiry  of  one  year  from  the  date  of  the  original  sale.  I 
think  that  the  view  of  the  law  taken  by  the  learned  Judges 
in  that  case  is  correct,  and  I  have  ventured  to  state  at  some 
length  the  reasons  which  appear  to  me  to  justify  that  view. 
If  the  opposite  view  were  to  prevail,  the  right  of  pre-emption 
would  become  perfectly  illusory,  and  the  law  under  which 
that  right  is  enforced  a  delusion  and  a  snare. 

I  would  accordingly  answer  the  question  referred  to  the 
Full  Bench  by  saying  that  as  regards  the  transferee  from  the 
original  vendee  the  suit  is  governed  by  article  120  of  the 
first  schedule  to  the  Limitation  Act,  and  that  the  starting 
point  from  which  limitation  should  be  counted  is  the  date  of  i 
the  transfer  made  by  the  original  vendee  in  favour  of  the , 
transferee. 

The  order  of  Mr.  Justice  Rattigan  was  as  follows  : — 

Q,Rfh  T)      1912  ^^y    l^i'other    Shah  Din   has   dealt    exhaustively   with  the 

question  before  us  and  I  need  say  no  mor-e  than  that  I  entirely 
concur  with  him  in  his  conclusion  and  the  reasons  upon  which 
these  conclusions  are  based. 

The  order  of  Mr.  Justice  Beadon  was  as  follows : — 
29th  Dec.  1912.  1  also  concur. 


April.  1913.]  CHTL  JUDGMENTS-No.  32.  |21 


No.  32. 

Before  Hon.  Sir  Arthur  b'eid,  Kt.,  Chief  Judge,  and 
Hon.  Mr.   Justice  B%ttijan. 

RADHA  KISHEX  AND  OTHEES— (Plaintiffs)— 

APPELLAxN"TS, 

Ver-i'ii 

THE  DELHI  CLOTH  AND  GKN'EFl.iL  MfLLS  COMPANY 

—(Depe-vdaxts)— RESPONDENTS. 

Civil  Appeal  No.  1032  oE  1910. 

Indian  Limitation  Act,  IX  of  1908,  section  18,  and  articles  113,115, 
and  120 —fraudulent  conceal rmnt — plaint  must  allege  or  necessarily  suggest 
fratid —limitaiion  for  claim  for  recovery  of  money  due  under  aioard  of 
arbitrator. 

Where  plaintiff  sued  on  two  causes  of  action  and  in  his  plaint,  in- 
stituted on  4th  March  1910,  alleged,  (1)  that  defendants  in  violation  of  their 
agi-oement,  had  made  certain  payments  to  some  one  else,  instead  of  to  him 
and  that  he  was  not  informed  of  these  payments,  and  (2)  that  he  had  a  claim 
against  defendants  for  the  value  of  certain  bags,  which  was  referred  to 
arbitration  and  the  arbitrator,  on  4th  March  1901,  awarded  him  a  sum  of 
Rs.  2,500,  which  sum,  with  interest,  he  now  claimed — 

Held,  in  regard  to  claim  (1)  that,  when  the  fact?,  as  stated  in  the  plaint, 
necessarily  suggest  fraud  on  the  part  of  a  defendant,  tho  mere  om.ission 
therein  expressly  to  stigmatise  defendant's  conduct  as  fraudulent  Avould 
be  no  bar  to  plaintiffs'  relying  on  the  provisions  of  section  18,  Limitation 
Act,  but  that  the  plaint  in  this  case  made  no  such  necessary  suggestion  of 
fraud  and  section  18  was  consequently  not  applicable. 

Held,  in  regard  to  claim  (2j  that,  as  the  plaintiff  in  this  cf;se  relied  upon 
the  arbitration  award  alone  and  upon  its  basis  sought  to  recover  the  sum 
awarded  to  him,  neither  article  113  nor  article  115,  but  article  120  of 
the  Limitation  Act,  applied. 

SukJw  Bibi  v.  Ram  Sukh  Das  (1),  Raghubar  Dial  v.  Madan  Mohan  Lai   (2), 
Sheo  Narain  v.  Beni  Madho  (3),    Kuldip  Dube  v.  Mahaul  Dube   (4),  Bhajahari 
Saha  V.  Behary  Lai  (5),  and  Sornavalli  Ammal  v.  Muthayya    Sastrigal  (6), 
referred  to. 

Fir!>t  Appeal  from  the  decree  of  J  Addison,    Esquire,     District 
Judge,  Delhi,  dated  28th  July  1910. 
Santanani  and  Girdhari  La.1,  for  appellants. 
Sliadi  Lai,  for  respondents. 

The  judgment  of  the    Court    was    delivered  by — 

Rattigan,    J.— Plaintiff,     Rai    Bahadur    Hardhian     Singh,     21.'*/    Oct.  1912, 
appeals  to  this  Court  from    the    decree  of    the     District    Judge 
Delhi,  dismissing  his  suit  in  limine,  as  barred  by  limitation. 

The  suit  was  instituted  on  the  4th  March  1910,  and 
plaintiff's  claim  was  two-fold,  and  based  on  two  entirely 
distinct  causes  of  action. 

(1)  (1883)  7.  L.  R.  5  All.  263.  (4)  (1911)  I.  L.  R.  34  All.  43. 

(2)  (It 93}  /.  L.  R.  16  All.  3.  (5)  (]9(!6)  /.  L.  R.  33  Cal.  88L 

(3)  (1901)  I.  L.  R.  23  All.  285.  (6)  (1800)  /.  L.  R.  23  Mad.  593 . 
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Briefly  stated,  plaiiitifE's  allegatioiiB  are  as  follows : — 
One  Mahacleo  tised  to  supply  the  defendant-CompaBy  (the 
Delhi  Cloth  and  General  Mills  Conipan}^,  Limited)  with 
cotton,  but,  as  he  was  in  need  of  money,  he  entered  into  an 
agreement  with  plaintiff  whereby  the  latter  undertook  to 
advance  him  the  requisite  snms  on  the  condition  that  the 
defendant-Company  should  pay  him  (plaintiff)  all  monies  due 
to  Mahadeo  on  account  of  cotton  supplied  by  Mahadeo  to  the 
Company,  and  also  the  price  of  the  packing  materials  (hdrddna) 
in  which  such  cotton  was  supplied.  This  condition  was 
accepted  by  the  Company  and  "'  for  a  long  time,  commencing 
'•from  December  19(0,  Mahadeo  .'r.|  plied  cotton  tc  the 
"  defendant-Company  and  the  defendant-Company  paid  the 
"  money  on  account  of  the  cotton  to  the  plaintiff."  In  1903 
INIahadeo  contracted  to  supply  10,000  mcninds  of  cotton  to  the 
defendant-Company,  and  for  the  due  performance  of  this 
new  contract,  plaintiif  stood  surety,  but  shortly  afterwards 
dispute  arose  between  plaintiff  and  the  defendant-Company 
I'egarding  this  contract.  This  dispute  was  referred  to  Pirzada 
Muhammad  Hussain  for  arbitrament  and,  during  the  conrse  of 
these  arbitration  proceedings,  in  or  about  July  1905,  plaintiff 
discovered  that  various  sums  of  money,  aggregating  a  total 
sum  of  Es.  2,591-11-6,  had  been  paid  in  contravention  of  the 
agreement  between  the  parties  by  the  defendant-Company  to 
Mahadeo.  These  sums  were  paid  without  the  knowledge  of 
the  plaintiff  and  for  cotton  supplied  by  Mahadeo  in  1900 
and  1901.  Plaintiff  demanded  payment  of  the  said  amount 
from  the  defendant-Company  and  the  dispute  was  referred 
(with  the  dispute  regarding  the  contract  of  J 903)  to  the 
said  arbitrator,  Pi'rzado  Muhammad  Hussain,  who  however 
declined  to  deal  with  the  matter^ 

As  regaids  this  part  of  the   claim,    the    jolaint    alleges  that 
"  the   cause    of  action    arose     on   the   date   when   the  plaintiff 
"  came   to   know   of     these   payments,  i.e.,  dui'ing     July   1905, 
"  during  the  arbitration  proceedings." 

The  second  'part  of  the  claim  relates  to  a  sum  of  Rs.  2,500 
and  interest  thereon.  As  regards  this  claim  plaintiff's 
allegations  areas  follows:— The  defendant-Company  did  not 
return  certain  gunny  bags  in  which  cotton  had  been  packed 
and  supplied  to  the  defendant-Company  by  Mahadeo,  and  in 
or  about  March  1904,  plaintiff"  demanded  of  the  defendant- 
Company  either  the  return  of  these  bags  or  the  payment  of 
their  value.  This  disjiute  was  referred  to  the  arbitration  of  L. 
Sheo  Pershad,  the  Manager  of  the  defendant-Company,  who,  on 
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the  4th  Maich  1904,  gave  an  award  in  phiintiff's  favour  for  the 
sum  of  Rs.  2,500.  Plaintiif,  therefere,  claims  this  sum,  together 
with  interest  at  the  rate  of  6  per  cent,  from  the  date  of  the  award 
up  to  the  date  of  suit.  The  defendant- Company  pleaded  that  on 
the  facts  as  alleged  in  the  plaint,  both  claims  were  barred  by 
limitation,  and  the  District  Judge,  after  heai-ing  arguments, 
held  that  this  plea  was  well  founded  and  dismissed  the  suit 
in  limine.  The  learned  Judge  was  of  opinion  that,  as  regards 
the  first  claim,  j^^^ii^tifE's  suit  was  obviously  beyond  time, 
inasmuch  as  the  alleged  wrongful  payments  to  Mahadeo  had 
been  made  in  190O  and  1901,  and  that  the  mere  fact  that 
plaintiff  had  no  knowledge  of  such  payments  till  July  1905 
could  not  bring  this  claim  within  time,  in  the  absence  of  fraud 
on  the  part  of  the  defendant-Company,  and  that  such  fraud 
had  not  only  not  been  alleged  in  the  plaint,  but  had  also  not 
been  pleaded  in  argument  before  him.  He  futher  held  that 
plaintiff  could  have  ascertained  the  facts,  had  "  he  taken  the 
slightest  trouble  "'  to  do  so.  As  regards  the  second  part  of  the 
claim,  the  District  Judge  was  of  opinion,  upon  the  authority  of 
EagMtbar  Dial  v.  Madan  Mohan  Lai  (1  that  the  suit  was  barred 
under  article  118  of  the  Indian  Limitation  Act,  1908  or,  at  all 
events,  under  article  115  of  that  Act. 

Plaintiff"  has  appealed  to  this  Court  and  Ave  have  had  the 
advantage  of  hearing  the  questions  of  law  involved  fully 
ax'gued  by  the  learned  Pleader,  who  apjieared  on  his  behalf,  and 
by  Mr.  Shadi  Lai  for  the  respondent.  After  giving  these 
arguments  our  best  consideration,  we  are  of  opinion  that  the 
fii'st  portion  of  the  claim  is  clearly  baried  by  limitatiouj  but 
that  the  second  portion  is  (upon  the  allegations  in  the  plaint^ 
within  time.  We  shall  deal  with  these  two  questions  separate- 
ly. It  has  been  admitted  before  us  that  the  first  claim  which 
relates  to  alleged  wrongful  payments  made  in  1900  and  IPOl, 
can  only  be  brought  within  limitation  by  showing  fraud  on 
the  part  of  the  defendant-Company  (section  18  of  the  Limitation 
Act).  It  is  fuither  conceded  that  in  the  plaint  there  is  no 
distinct  averment  of  fraud.  But  Mr.  Girdhari  Lai  argues 
that  no  such  avei'ment  is  necessary  if,  from  the  allegations 
in  the  plaint,  the  C'ourt  must  infer  that  the  suggestion  was 
that  defendants  nad  fraudulently  concealed  the  fact  of  such 
payments  from  plaiutiff.  We  agree  that,  if  the  facts  as  stated 
m  a  plaint  necessarily  suggest  fraud  on  the  part  of  a  defendant, 
the  mere  omission  therein  expressly  to  stigmatise  defendant's 
conduct  as  fraudulent,    would   be  no   bar  to  plaintiff's   relying 

(1)  (1893)  /.  L.  R,  16  All.  3. 
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on  the  provisions  of  section  18  of  the  Act,    and  that,    in    such  a 
case,  the  Court  should  return  the  plaint  to  plain  tiff  for    amerd- 
nient— Order   VI,   rules  4    and    17,    C.    P.   Code.     But  the  case 
here    is  very  diffeient      The   allegations  in  the  plaint  do  not  of 
themselves    necessarily    imply     fiaud    on    the      part    of    the 
defendant-Company    or  indeed    suggest  that    any    such    impu- 
tation Avas  intended.     They  are  to  the  effect  that  the    de'endant- 
Company,  in  violation  of  their   agreement  with  plaintiff,    made 
certain    payments     to    Mahadeo,    and   that   plaintiff   was    not 
informed  of   these    payments.     This  may    well    amount    to     a 
bi'each  of  contract  and  may   entitle  plaintiff  to   claim    damages 
from    tl>e  defendant-Company,  hut   the   mei'e  omission   to   give 
plaintiff    notice    of    a   hreach   of    contract  cannot  of  itself    he 
construed   as    an  act   of  fraud  on   the  part    of   the   defendant- 
Company.     Moreover,  it  was  not  until  the   appeal   was    filed  in 
this  Court  that  the  plaintiff  made  any  allegations  of  fraud  against  ■ 
the  defendant -Company,  and     the   District    Judge   states  that, 
even     in    aignmenis    telore   hi/r,    no    such   allegation   vas  put 
forward.     In  these  ciicumstances,  we   hold    that   we    (annot   at 
this  stage  entertain    a   plea   of    this  kind  laised  for  the  first 
time  on  appeal.     We  accordingly  hold  that  the  District   Judge 
was  right  in  his  decision  regarding  the  claim  for  Es.  2,591- ll-G 
and  interest  thereon. 

The  claim  for  Rs.  2.500  and  Rs.  900  interest  thereon  appears 
io  us  to  stand  upon  an  entirely  different  basis.  Here  the  allegation 
is  that  plaintiff  had  a  claim  against  the  defendant-Co^apany  for 
the  value  of  ceitam  gunny  bags,  which  the  defendant-(,'ompany . 
(according    to    plaintiff)    should   have   returned   to   him,     but„ 
did   not  do   so.     This  claim  (he  asserts)  was  lefeired  to  arbira-lt 
tion,    and    the    arbitrator    (the    managing    director    of     the 
defendant-Company)  on  the  4th  March  1904  awarded  plaintiff 
sum  of  lis.    2,5i0.     It    is    this    sum.  with  intei-est,   which   the] 
plaintiff  now-  seeks  to  recover  in  this  suit   which  was  institute 
on  the  4th   March     9i0.     The    District  Judge   holds  that  this 
claim  is  also  barred  by  limitation   under   either  article    113  or  ,j 
article     1.15    of    the    Limitation   Act,  and,     in  so    holding,    he 
obviously    relies    on  Sukha    Bihi   v.    Bam   Sukh    JJas   (1)  and 
liCKjhubur  Dial  v.  Madan  Mohan  Lai  (2),  in  which  cases  it    was 
held  that  a  suit   for  recovery  of  a   balance  of  money  due  under 
the  teims  of  an  award    is  viitually  a  suit  for   the    enforcement 
of  the  awaid   and  as  such,  a  suit  for  "  the  specific   iieifoimance 
of   a    contract "    w  ithiu    the     meaning  and   for  the  purposes  of 
article  113  of  the   Limitation  Act.     These   rulings  have   been 

(1)  (1883)  /.  L.  P.  5  All.  263.  (2)  (1803)  7.  L.  R.  16  All.  3. 
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adversely  eriticised  in  subsequent  decisions  of  the  same  High 
Court.  (SJieo  Narain  v.  Beni  MaJJio  (1),  and  KiilJt'p  Duhe 
V.  Mahaul  Vitbe  (2)  ),  and  also  of  the  High  Courts  of  Calcutta, 
(Bhajahari  SaJia  v.  Behary  Lai  (3)  )  and  of  Madras  {SornavalU 
Ammal  v.  Muthayya  Sastrigal  (-i)  ).  We  have  carefully  con- 
sidered all  these  authorities  and  we  agree  with  Mookerjee,  J., 
in  the  Calcutta  case  cited  that,  when  the  Court  orders  the 
defendant  to  pay  money  to  the  plaintiff,  which  the  former  ought 
to  have  paid  under  the  terms  of  an  award,  but  had  not  paid, 
the  Court  is  not  really  enforcing  specific  performance  at  all, 
but  is  directing  payment  of  compensation  for  non-compliance 
with  the  terms  of  the  award.  Article  1 13  of  the  Act  is, 
therefore,  not  applicable  to  a  case  of  this  kind.  The  question 
whether  article  115  (or  in  the  case  of  a  registered  document, 
article  116)  is  applicable  would  depend  on  the  facts  of  the 
particular  case.  It  is  possible  that  if  the  parties  sign  the 
arbitrator's  award  in  token  of  their  acceptance,  and  thus 
merge  the  award  into  a  new  contract  between  themselves,  the 
claim  might  be  regarded  as  one  for  compensation  for  breach 
of  contract  within  the  meaning  of  these  articles  (see  as  to  this 
Kuldip  Duhe  v.  Mahaul  Buht  (2)  ).  But  such  is  not  the  case 
before  us.  There  is  no  suggestion  here  that  the  parties  signed 
the  arbitrator's  award  or  in  any  other  way  converted  it  into 
a  contract  between  them.  Plaintiif  relies  on  the  arbitrator's 
award  alone,  and  upon  its  basis  seeks  to  recover  the  sum 
awarded  to  him  and  for  such  a  claim  the  Limitation  Act  makes 
no  specific  provision.  The  x-esulb  is  that  article  120  of  that 
Act  must  govern  this  part  of  the  claim  and  as  the  suit  was 
brought  within  6  years  from  the  date  of  the  award  (though 
on  the  very  last  day),  it  must  be  held  to  be  within  time. 

We,  therefore,  so  far,  accept  this  appeal  as  to  hold  that  the 
plaintiff's  claim  for  Rs.  2,500,  plus  interest  thereon,  is  pri'md 
facie  within  time  and,  setting  aside  the  decree  of  the  District 
Judge  pro  tanto,  we  diract  that  the  case  be  remanded  to  him 
(under  order  41,  rule  23)  for  determination  of  this  part  of  the 
claim  according  to  law. 

Plaintiif  must  pay  the  defendant-Company's  costs  in 
both  Courts  in  respect  of  the  claim  for  Rs.  2,591-11-6  and 
Rs.  712-11-6  interest.  As  regai-ds  that  portion  of  the  claim  which 
we  held  to  be  within  time,  we  direct  that  costs  up  to  date  shall 
abide  the  event.  We  farther  direct,  in  respect  of  the  latter  claim, 
a  proportionate  refund  of  the  Court-fee  paid  upon  this  appeal. 

Appeal  accepted  in  part. 

(Ij  {190r>  I.  L.  R.  23  All.  285.  (3)  (1906j  /.  L.  R.  33  Cat.  8S1. 

(2j  (1911)  /.  L.  R.  31  All.  43.  (4)  (1900;  /.  L.  R.  23  Mad.  593. 
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No.  33. 

Before  Hon.  Sir  Arthur  Reid,  KL,  Chief  Judge,  and 
Hon.  Mr.  Justice  Rattigan. 

NANAK  CHAND  AND  ANOTHER— (Plaintiffs)— 

APPELLANTS, 

Versus 

MUHAMMAD^ AFZAL  AND  OTHERS— (Defendants)— 

RESPONDENTS. 

Civil  Appeal  No.  398  of  1911. 

Indian  Stamp  Act,  II  of  1899,  section  35 — adviissioii  of  copy  of  an 
instrument  on  payment  of  penalty — proof  of  contents  of  a  power-of-attorney 
not  produced—  Indian  Evidence  Act,  I  of  1872,  sections  91  and  92 — ratifica- 
tion, of  act  of  agent — interest  chargeable  under  terms  of  mortgage-  principal 
mortgage  money,  when  interest  has  been  deducted  in  advance 

Plaintiff  sued  for  possession  of  the  mortgaged  property  under  a  deed 
of  mortgage  made  some  1-1  years  before  suit  on  behalf  of  the  defendant 
by  his  duly  authorised  agent.  The  agent's  power-of-attorney  was  not 
forthcoming  and  the  document  Avas  apparently  never  duly  stamped  in  this 
country.  Defendant  admitted  giving  a  power-of-attorney  to  the  agent,  but 
did  not  think  that  it  gave  him  the  power  to  effect  the  mortgage  on  his 
behalf. 

Held,  that  the  contents  of  a  power-of-attorney  not  produced  and  not 
duly  stamped  in  this  country  cannot  be  proved  by  production  of  a  copy 
of  it,  on  payment  of  penalties. 

Sri  Venkata  Sveta  v.  Inuganti  China  (I),  followed. 

Thuji  Becbi  v.  Tirumalaiappa  Pillai  (2i,  Ranga  Ran  v.  Bhuvayammi  ''.">) 
and  Knllu  v.  Halki  (4),  referred  to. 

But  held  also,  that  the  fact  that  a  written  power-of-attorney  was  executed 
did  not  exclude  evidence  aliunde  of  the  agent's  authority  and  that  the  oral 
evidence  in  this  case  proved  such  authority. 

Held  also,  that  as  the  defendant  was  well  aware  of  the  mortgage  having 
been  effected  on  his  behalf  and  had  received  a  large  part  of  the  mortgage 
money,  if  not  all,  he  AVas  bound  in  equity  to  repay  the  mortgage  money  to 
the  plaintiff. 

Bannatyne  v.  Maclrcr   (5),  referred  to. 

Held  further,  on  the  evidence,  that  the  defendant  had  fully  ratified  the 
act  of  his  agent  and  that  the  mortgage  was  also  binding  on  hiia  for  this 
reason. 

Held  also,  that  as  under  the  icniis  of  the  mortgage  deed  interest  wa.H 
payable  until  the  mortgagee  obtained  pos.>'ession  of  the  property,  and  if  ho 
prefen-ed  not  to  take  possession,  he  could  continue  to  charge  interest  at  the 
rate  agreed  upon,  plaintiff  was  entitled  to  claim  interest  until  he  obtained 
possession  or  realized  the  sums  due  upon  his  mortgage. 

92  P.  R.  1905  (Radha  Kishen  v.  Knriw-uHa)  (6),  followed. 


(1)  (1899)  7.  L.  R.  23  Mad.  49  (P.  C).         (4)  (1896j/.  L.  R.  18  All.  295, 

(2)  (1907)  7.  L.  R.  ZOMad.  386.  (5)  (1906)  7.  K.  B.  103. 
(3j  (1894)  7.  L.  R  17  Mad.  473.  (6)  92  P.  R.  1905. 
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Held  further,  that  as  Rs.  1,350  had  been  deducted  from  the  mortgage 
money  of  Rs.  15,000  on  accoimt  of  intere^^t  in  advance,  the  principal  mortgage 
money  must  be  held  to  be  Rs.  13,650,  and  not  Rs.  15,000  as  stated  in  the 
mortgage  deed. 

F-i^st  appeal  frmn  the  decree  of  J.  P.  Tho'nqjso)!,    Esquio'e,  Disfn'ct 
Judge,  Lahore,  dated  the  2Sfh  February  1911. 

Petman,  Bi'oadwa}^  and  Balwant  Rai,  for  appellants. 

Sheo  Narain,    Zia-ud-din,    Shah  Kawaz,    Ram  Rattan    and 
Gnlab-ud-Din,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by — 

Rattigax,  J. —  Before  we  proceed  to  hear  this  appeal  on  22nd  Oct.  1912. 
its  meiits,  Mr.  Shah  N^awaz  informed  us  that  he  appeai'ed 
before  us  in  two  capacities  : — (1)  as  one  of  the  defendants-res- 
pondents (defendant  N"o.  2),  and  (2)  as  Counsel  on  behalf  of 
the  legal  representatives  of  Muhammad  A.sad,  defendant  Xo.  5, 
who  died  pending  this  appeal  ;  and  that  both  he  and  his  clients 
had  no  further  interest  in  the  subject-matter  in  dispute  and 
did  not  offer  any  opposition  to  the  appeal.  In  view  of  this 
statement,  we  accept  the  appeal  as  against  Mi\  Shah  Nawaz 
and  his  clients  and  grant  plaintiffs-apj^ellants  a  decree  against 
them,  but  without  costs  to  either  party,  with  the  i-esult  that 
plaintiffs  and  defendants  Nos.  4  and  5  will  bear  their  own 
costs   both  in  the  lower  Court  and  this   Court. 

With  these  prefatory  remarks,    we   proceed  to  consider  the 
appeal  before  us. 

The  plaintiffs,  Lala  Nanak  Chand  and  his  natui-al  son, 
lihai  ^lanohar  Lai  (who  has  since  the  date  of  the  mortgage  in 
i^uestion  been  adopted  by  one  Bhai  Nand  Gropal) ,  sue,  as  mort- 
gagees, for  possession  of  certain  specified  immovable  property 
on  the  allegation  that  the  said  property,  which  belonged  to 
^luhammad  Afzal,  defendant  'No.  1,  was  duly  mortgaged  to 
them  on  the  8th  April  1897,  without  possession  by  !Mr.  H. 
Beechey,  Bar-at-Law  and  an  Advocate  of  this  Court,  for  a 
consideration  of  Rs.  15,000,  and  that  Mr.  Beechey,  in  effecting 
this  mortgage,  acted  as  a  duly  authorised  agent  of  the  said 
Muhammad  Afzal.  The  said  mortgage  was  effected  by  duly 
registered  deed,  and  the  deed  (Exhibit  P.  1)  was  filed  with  the 
plaint. 

Plaintiffs  admit  that  out  of  the  consideration  money  alleged 
to  have  been  paid  to  Mr.  Beechey  {viz.,  Rs.  15.000),  the  sum 
3f  Rs.  1,350  was  retained  by  them  as  interest  for  the  first  year, 
ind  they  subsequently  received  a  further  sum  of  Rs.  1,350  as 
nterest  for  the  second  year  (1898). 
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They  prayed  for  the  following  reliefs  : — 

(a)  Possession  of  the  mortgaged  property  maybe  granted 
to  them. 

(&)  In  case  of  the  possession  being  not  awarded,  the 
sum  of  Rs.  15,000,  principal,  and  Rs,  13,960-4-0, 
interest,  viz.,  Rs.  2ri,960-4-0  in  all,  may  be  awai-ded 
from  the  defendant  on  the  security  of  the 
mortgaged  property,  the  person  of  the  defendant 
and  his  other  property. 

(r)  Future  interest  xn^y  also  be  awarded  till  the  date  of 
payment  of  the  decree  money. 

(r?)  Any  other  relief  in  addition  to,  oi  in  lieu  of.  the  relief 
mentioned  in  clauses  (a)  and  (6),  may  also  be 
granted, 

(e)  The  costs  of  the  case  may  be  awarded. 
It  was  subsequently  discovered  that  vai-ious  other  persons 
wex'e  interested  in  the  subject-matter  of  the  suit.  The  suit 
was  instituted  on  the  3rd  of  November  1906  and  these  other 
persons  were  impleaded  as  defendants  under  the  order  of  the 
District  Judge,  dated  the  13th  March  1907.  These  persons 
wex'e  as  follows  : — 

(1)  Allauddin,  defendant  No.  2,  who  purchased  a  pox^tion  of 
the  pi"operty  in  dispute  at  a  sale  by  auction  in  execution  of  a 
decx'ee  held  by  the  Punjab  Banking  Company  agaixxst  Muham- 
mad Afzal.  This  sale  took  place  on  the  21st  April  1902,  bat  it 
is  px'oved,  and  not  now  denied,  that  the  px'operty  had  been 
attached  by  the  Bank  in  June  1896.  It  was  not,  howevex-,  till 
Pebruaxy  1911  that  plaintilfs,  throixgh  theix*  counsel,  admitted 
that  Allauddin's  x'ights  had  priority  over  theix's,  (see  paper- 
book,  p.  47,  line  21),  and  we  find  Allaxxddin's  x'ight  challenged 
as  late  as  October  1908  (paper-book,  p.  28,  line  17).  In  these 
cix'cumstances  and  in  view  of  the  fact  that  plaixitifEs  could, 
with  ordinary  care  and  diligence,  have  informed  themselves  at 
an  eaxly  date  of  the  truth  of  this  defendaxxt's  allegations,  we  are 
of  opiixion  that  the  District  Judge  was  fully  justxtxed  in  awax'd-  i 
ing  Allauddin  his  full  cost.'^,  and  as  plaintiifs  have  insisted  on  if 
appealing  from  this  part  of  the  District  Judge's  deci-ee,  we 
further  hold  that  Allauddin  is  entitled  to  his  costs  in  this  Coui't 
also.  We  thex'efox-e  dismiss  the  appeal  against  liim  with 
costs. 

(2)  Jai  Kishen  axxd  JJt'ua  Nath,  defeixdants  Nos.  3  and  6: — 
Tliese  defendants  held  a  mox-tgage  over  part  of  the  property  and 
in  October  1908  plaintiff's  counsel   admitted   that   their   mort- 
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gage  was  entitled  to  priority.  Dina  Natli  died  pending  the 
suit  in  the  Lower  Court  and  for  reasons  given  by  the  District 
Judge  in  his  order,  dated  3rd  February  1911  (paper-book,  p.  47), 
the  claim  against  him  abated.  Jai  Kishen  was  awarded  costs, 
bat  in  the  decree  sheet  no  provision  was  made  for  the  payment 
to  him  of  Pleader's  fees.  Jai  Kishen,  when  questioned  by  us 
stated  that  he  paid  Rs.  100  to  the  deceased,  Dina.  Nath,  as  his 
share  of  the  fees  to  be  paid  to  Lala  Hukm  Chand,  their  Pleader, 
but  Lala  Hukm  Chand,  in  answer  to  our  enquii'ies  fi^om  him, 
tells  us  that  he  conducted  the  case  out  of  friendship  to  Dina 
Nath  and  that  no  fee  was  paid  to  him.  In  the  circumstances 
we  think  that  the  District  Judge  acted  rightly  in  disallowing 
Pleader's  fee  to  Jai  Kishen,  as  there  was  no  proof  that  any  such 
fee  had  been  paid.  But  plaintiffs  in  this  Court  have  contested  Jai 
Kishen's  right  to  any  costs  at  all  in  the  Lower  Court  and  have 
impleaded  him  as  a  respondent,  and  as  he  has  been  represented 
by  a  Pleader,  we  think  that  he  is,  in  the  circumstances,  entitled 
to  claim  costs  in  this  Court.  We  accordingly  dismiss  the 
appeal  against  him  with  costs  in  this  Court,  but  we  refrain 
from  iutei-fering  with  the  District  Judge's  assessment  of  costs 
awarded  to  him  in  the  Lower  Court. 

The  persons  who  are  really  interested  in  contesting  the 
present  appeal  are,  primarily,  defendants  Nos.  7,  8  and  9,  and 
in  a  lesser  degree,  Muhammad  Afzal,  defendant  No.  1.  It 
appeai\s  that,  on  the  16th  November  1907,  the  latter  made  a  gift 
of  the  pi^operty  in  suit  in  favour  of  defendants  Nos.  7  to  9  (defen- 
dant No,  9  being  his  niece  and  the  wife  of  defendant  No  8,  who  is 
the  son  of  defendant  No.  7).  Obviously  the  mortgage  in  favour 
of  plaintiffs  is  binding  on  them,  if  it  is  held  to  be  valid  as 
against  their  donor.  We  might  here  remark  that  Muhammad 
Afzal,  who  is,  we  understand,  practising  as  a  Barrister  at  Rai 
Bareilly  in  Oudh,  did  not  appear  at  any  time  during  the  progress 
of  this  suit  in  the  Lower  Court.  His  written  statement,  which 
is  printed  at  page  15  of  the  paper-book,  was  presented  thi-ough 
Allah  Bakhsh,  defendant  No.  7  (one  of  the  donees),  who  had  no 
hesitation  in  verifying  its  contents  "  as  true  and  correct,'' 
though  (as  he  subsequently  admitted  when  examined  in  Court) 
he  had  no  personal  knowledge  regarding  the  most  material  point 
in  the  case  (j.  e  ,  the  appointment  of  Mr.  Beecheyas  Muhammad 
Afzid's  agent).  In  this  written  statement,  Muhammad  Afzal  is 
represented  as  stating  (paragraph  1)  that  Mr.  Beechey  was  not 
liis  gentsral  agent,  and  was  not  authorised  to  throw  any  liability 
on  his  person  or  property  or  to  mortgage  the  pi^operty. 

Muhammad    Afzal,     as     we     have    remarked,     studiously 
refrained  from  giving  evidence  on]  his  own  behalf    or  on  behalf 
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of  the  donees,  and  he  did  not  put  in  any  appeax'ance  in  Court. 
He  was,  however,  examined  on  interrogatories  as  a  witness  for 
/plaintiffs,  and  in  reply  to  the  questions  put  to  him,  he  admitted 
that  he  had  executed  certain  powers  o£- attorney  in  favour  of 
Mr.  Beech ey,  that  he  had  authorised  Mr.  Beechey  to  raise  a 
loan  by  mortgage,  thougli  he  was  "  inclined  to  believe  "  the 
nuthoritjjwas  not  so  general  as  suggested  as  regards  lands  and 
houses,  and  that  Mr.  Beechey  had  iindoubtedly  authority  to 
manage  I'is  property  genei'ally.  In  face  of  these  admissions  by 
Muhammad  Afzal,  we  can  only  characterize  the  emphatic 
denials  in  the  written  statement  as  wilful  mis-statements. 
However,  it  was  upon  these  misrepresentations  of  fact  that  the 
real  issue  in  the  case — whether  Mr.  Beechey  had  authority  to 
effect  the  mortgage  in  question — was  based,  and  it  is  admittedly 
on  this  issue  and  upon  the  other  issue — whether  in  any  event 
Muhammad  Afzal  ratified  Mr.  Beechey 's  act — that  the  case  must 
be  decided. 

In  the  moi'tgage  deed  (Exhil)it  P.  1)  reference  is  made  to  a 
power -of -attorney,  dated  7th  October  1896,  executed  by  Muham- 
mad Afzal  in  favour  of  Mr.  Beechey,  and  Mr.  Beechey  is  positive 
that  a  power-of-attoi-ney  authoi'iziug  him  to  mortgage  the  pro- 
perty was  executed  liy  Muhammad  Afzal  in  his  favour. 
Muhammad  Afzal  also  admits  that  he  executed  some  such 
power-of-attorney.  But  the  oiiginal  document  is  not  forth- 
ooming,  and  upon  the  evidence  it  is  impossible  to  say  what  has 
become  of  it,  though  it  is  very  unlikely  that  Mr.  Beechey  would 
(as  he  seems  to  think  he  did)  have  paj-ted  with  it  and  have 
handed  it  o\'er  to  plaintiffs.  There  was  no  necessity  for  his 
doing  so,  while  there  Avas  eveiy  reason  wh}-^  he  should  retain  the 
document  in  his  own  possession.  The  one  fact  that  seems  to  be 
established  is  that  the  original  document  was  never  duly 
stamped  in  this  country,  and  the  main  contention  between  the 
parties  hitherto  has  been  with  regard  to  the  admissibility  of 
secondary  evidence  to  prove  the  contents  of  the  original  deed. 
Plaintiffs  produced  a  document  which  they  alleged  to  be  a  copy 
of  that  deed,  but  thi-»  copy  has  been  rejected  (and  we  think 
quite  rightly)  by  the  District  Judge  on  the  ground  that  as  the 
original  deed  was  not  stamped,  a  co])y  of  it  cannot  be  accepted 
in  evidence  upon  payment  of  the  penalties  IcAiable  in  resju'ct  of 
the  origin.al  deed.  The  decision  of  their  Lordships  of  ilie 
Privy  Council  in  Sri  Veitkafn  Svefa  v.  Inugnnti  China  (1)  is 
conclusive  upon  this  point — (see  also  Tliaji  Bvihi  v.  Tirumalaiappa 

(1)  (1899J  /.  L.  /?,  23  Mad.  49  (/'.  C). 
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Pillal     (1),   Banya    liau   v.    Bhavayamnii    (2)     and   Kallu   v. 
Halkl  (3)  ). 

The  District  Judge  held  that  upon  these  facts  Mr.  Beechey 
must  be  taken  to  have  acted  without  authority,  inasmuch  as  his 
authoi'ity  could  not  be  proved  by  secondary  evidence  as  to  the 
contents  of  the  power- of -attorney.  He  fui'ther  held  that  the 
evidence  did  not  establish  any  ratification  by  Muhammad  Afzal 
of  Mr.  Beechey's  acts.  He  accordingly  dismissed  plaintiffs' 
claim.  We  have  heard  the  case  argued  at  length  upon  these 
points,  and  as  a  result  we  find  it  impossible  to  upho  (d  the  decree 
of  the  District  Judge. 

It  is  now   admitted   before   us  tbat    IsLr.     Beechey    received 
the   full    amount   of  the  consideration   money  for  the    mortgage 
(namely,    Rs.  15,000,   less   the   sum   of   Rs.  1,350    deducted    as 
interest    for    the     first  year)  ;  that     Mi,     Beechey   remitted  to 
Muhamma  i  Af zal  the  sum  of    £  lo  per  mensem  for  18  months  ; 
that  Mr.  Beechey   had  no   other  fund  to  di*aw   upon,   except  the 
money  received  from  plaintiffs,   and  that  Muhammad   Afzal  did, 
in  fact,  get  these  remittances  £rom  the  money   paid  by   plaintiffs 
to   l^[r.  Beechey.     The    latter   has  sworn   that  he  has    no   doub^ 
that  he  received  the  whole  consideration  money  from  the  plaintiffs 
(p.    33,    line    50),  and  we  see  no  reason  to  doubt   Lis   statement, 
which  is  further    borne  out  by   the  endorsement    of  the  mortgage 
deed  (p.  4,  line  28).    It  is  an  admission  against   the  witness'  own 
interests,  as  he  would  be  bound  to  account  to  his  principal  for  all 
sums    received    by  him    in  his    capacity    of^  agent.     Muhammad 
Afzal  admittedly  received  a  large   portion   of  this  money,  and,  if 
he  had  not  received  the  whole    amount,  he    would  of   course  have 
his  remedy  against  Mr.     Beechey. 

Such  being  the  admitted  facts,  the  questions  which  we  have 
to  decide  are — (1)  whether  Mr.  Beechey  had  authority  to  effect 
the  mortgage  in  question  ;  and  (2)  whether,  if  no  such  authority 
is  proved,  plaintiff  can  nevertheless  prove  that  Muhammad  Afza^ 
ratified  the  unauthorized  act  on  the  part  of  Mr.  Beechey  ? 

In   our    opinion    there    is  ample  evidence    on  the   i-ecord    to  ^ 

establish      the    fact    that    Mr.    Beechey     had    authority     from 
Muhammad  ^fzal  to  effect  the  mortgage. 

We  may  take  it  as  established  that  plaintiff's  have  failed  tj 
prove  the  power-of- attorney  in  Mr.  Beechey's  favour.  But  the 
mere  fact  that  they  have  not  proved  any  sucli  document  does 
not  dispose  of  the  point  at  issue.  There  is  no  ride  of  law  that 
we  are  aware  of    and  ceitainiy  no  such  rule    was  brought   to   our 

(Ij  (1907;  I.  L.  R.  30  Mad.  386.  (2j  (;i894j  /.  L.  R.  17  Mad.  473. 

(3;  (1896;  I.  L.  R.  18  All.  295. 
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knowledge   to  the   effect    that    the  only   evidence  of  an  agent's 
authority  admissible  in  evidence  is  a  written   power-of-attorney. 
Obviously   a   written    document  of    the   kind  is  a  very   valuable 
piece  of  evidence  to  establish  an  alleged  agent's  authority,  but  it 
is    not   the   only   evidence    legally    admissible    to     j^rove     such 
authority.     That    fact   can  be  proved    by  evidence,  alivnde,  and, 
so  far   as   third  parties    are  concerned,    none  the  less  so  because 
the    agent  was  appointed  under  a  written   document  executed  by 
the  principal.     There  is    nothing  in  either   section  91    or  section 
92   of   the  Evidence  Act   to   preclude     such  third     party    from 
proving  the  exii-tence   of  a  particular   relationship    between  the 
persons    who  respectively   executed   and  accepted  the  power-of- 
attorney,    though   the   terms    which    govern   such    relationship 
appear   to  be   in   wiiting.     It  was   open,  therefore,  to  plaintiffs 
to    prove   by    extrinsic     evidence     that   Mr.  Beechey  was   the 
general  agent   of  Muhammad  Afzal,   who  was  at  the  time  not  in 
Bi^itish  India. 

Mr.  Beechey  has  sworn  that  he  had  authoi^ity  to  effect  a 
mortgage  of  his  principal's  property  (p.  20)  and  Muhammad 
Afzal,  in  his  reply  to  interrogatories  put  to  him,  admits  that 
he  authoiized  Mx\  Beechey  to  raise  a  loan  by  mortgage,  though 
he  adds  that  he  is  inclined  to  believe  that  the  authority  so  given 
Avas  "  not  "  so  general  as  to  houses  and  lands"  (p.  48).  He 
further  admits  that  Mr.  Beechey  was  authorized  by  him  to 
mortgage  his  property  generally.  In  view  of  this  evidence  we 
may  take  it  tliat  Mr.  Beechey  was  acting  as  the  general  agent 
of  a  principal  who  was  at  the  time  in  England,  and  that  it 
would  be  within  the  scope  of  his  authority  as  such  geneial 
agent  to  raise  money  for  his  principal  by  effecting  a  mortgage 
on  his  property  if  the  principal  needed  money,  as  tlie  evidence 
in  this   case  proves  he  did. 

But,    even    if   plaintiffs    are  unable     to   establish    the    fact 

that     Mr.     Beechey     had     authority   to     effect    the   mortgage 

in     question,     we     have  no   hesitation     in    holding,   upon    Mr. 

Beechey 's   positive   assertion  to   that   effect,     that    Muhammail 

•  Afzal   was  well  aware  that  the  mortgage  had  been  effected,  and 

that  the  monies  remitted  to  him  fiom  time  to  time  by  Mr.  Beechey  -fl 
were  derived  from  that  mortgage  under  cix'cum stances  which 
would  have  entitled  j)laintiff's  in  equity  to  recover  their  money 
from  Muhammad  Afzal  (see  Mr.  Beechey 's  evidence  at  jmge 
."33,  line  ]  of  tlie  papei'-book,  and  cf.  Banaatijnc  v.  Mac  Jicr  (1)  ). 
The  whole  tenoi-  of  Mr.  Beechey 's  evidence  is  to  the  eft'ect  tliat 
Muhammad  Afzal  was  fully  cognisant  of    all  tliat  had  been  ilone 

(1)  (1906)  1  K.  B.  103. 
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in  the  matter  of  this  mortgage,  and,    with   full  knowledge  of  the 
facts,     accepted     these      remittances.     This        evidence     stands 
practically  unrebatted,  for    Muhammad    Afzal     (when    questioned 
on  interrogatories    as   a  witness  for    plaintiffs)    does    not   venture 
to  denj   categorically    the   truth   of    Mr.  Beechey's  very    definite 
statements.     He   states   that   he    docs  not   recollect  the   name   of 
Nanak  "  Chand  "  (one  of  the  plaintiffs)  and    ttiat  he     "  believes" 
no   accounts   were  rendered    to    him    by     Mr.  Beechey,    but  he 
admits  that   he     regularly   received    £  15     a    month  from    Mr 
Beechey   for  abont   18   months      It   is    admitted  before  us   that 
Mr.  Beechey   had  no   fund  from   which   to  remit    such  sums   to 
Muhammad   Afzal     apart     from     the    monies    received    from  the 
plaintiffs,    and  we  find  it   impossible  to    believe   that  Muhammad 
Afzal,    an    educated  gentleman    who    has  been  called    to  the  Bar, 
would   not  have   called    upon   Mr.  Beechey   to  submit   accounts, 
had   he   not  been  satisfied  with   the   latter's  management  of  his 
property.    Moreover,  it  is  but  reasonable  to  infer    from    Muham- 
mad Afzal's  failure  to  come  forward  and  actively  support  the  case 
set   up  by  his  relations,    the  donees,  by  giving    evidence  on  their 
behalf,  that  he  found  it  impossible  to   deny  the  facts  as   deposed 
to   by   Mr.  Beechey.     We,   therefore,    accept     that    gentleman's 
evidence,    and   upon  it   we  have   no   hesitation  in   holding  that 
Muhammad  Afzal  was  well  aware  of  all  the  facts  connected  with 
the  mortgage    in    favour    of  plaintiffs  and  that   he  fully  ^-atified 
the  act  of  Mr    Beechey    in   effecting    the  mortgage.     As  a 'result 
of  this   finding,    we  hold  that    the  said  mortgage  is  binding  both 
:  on  Muhammad  Afzal  and    defendants    Nos.    7,  8  and  9,  who  hold 
the  property  as  donees  from  him. 

Mr.  Sheo   Narain's   next   and     concluding     contention    was 

[  that  the  said  defendants  were  in  any  <  vent  not  liable  for  what 
the  learned  Advocate  described  as  "  ^^o-^.'^  J'.V;/i.  intere.sfc  "'  But 
the  mortgage  deed  expressly  provides  that  interest  shall  be 
payable    to    the    mortgagees   until  they  obtain    possession  of  the 

i  property,  and  further  that  they  may,  if  they  so  prefer,  instead 
of  taking  possession  when  their  right  to  demand  possession 
accrues,    continue    to    charge    interest    at    the  rate  agreed  upon. 

;  92  P.  Jv.  1905  {Budha  Klsheu  v.  Karim  Vila)  (1)  is  authority 
for  holding  that  in  such  a  case  the  mortgagee  is  entitled  to  rely 
on    the   terms    of   the    contract,    and    to  claim    interest   until  he 

t  obtains   possession   or   realizes    the    sums    due    to    him  from  the 

[  mortgagor. 

!  We    accordingly  accept   this    appeal    as  against    defendants 

I  Nos,  I,  7,8  and  9,  and,  reversing  the  decree  of  tlie   District  Judge, 


(1)  92  P.  R.  1905. 
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we  graut  plaintiffs  a  decree  as  against  the  said  defendants  for 
possession  of  the  mortgaged  property,  with  a  lien  thereon  as 
mortgagees  to  the  extent  of  the  amount  that  may,  under  the 
terms  of  the  mortgage-deed,  be  due  to  them  as  principal  and 
interest  up  to  the  date  of  their  obtaining  possession  of  the 
property.  We  direct,  however,  that  the  principal  amount  of  the 
mortgage  moticy  shall  be  taken  to  be  Rs.  13,650,  and  not 
Rs.  15,000  as  stated  in  the  moi^tgage  deed,  the  mortgagee.^ 
having  admittedly  deducted,  for  interest  in  advance,  the  sum  of 
Rs.  1,350  from  the  alleged  principal  sum  of  Rs.  15,000. 

Defendants  Nos  1,  7,  8  and  9  will  pay  plaintiffs'  costs  in  both 
Courts. 

Appeal  accepted 


l?o.  34. 
Before  Son.  Mr.  Jiidice  Rohertson  and  Hon.   \fr.  Jiiatice 

GJiecis. 

BASHEtSHAR  NATH— (Plaintiff)— PETITIONER 

Versus 
KANHAYA  LAL— (Dependant)— RESPONDENT. 

Civil  Revision  No.  1707  of  1912. 

Indian  Companies  Act,  VI  of  1882,  section  169 — appeals  from  orders  of 
District  Judge— whether  further  appeal  competent — Revision — material  irre- 
gular it  y. 

Held  (by  Johnston  and  Che^as,  JJ.j  that  under  section  169  of  the 
Indian  Companies  Act  only  one  appeal  is  competent  and,  if  that  appeal  has 
been  made  to  the  Divisional  Court,  no  further  appeal  lies  to  the  Chief 
Court. 

Held  (by  Robertson  and  Chevis,  JJ.)  that  mider  the  said  section 
appeals  from  the  orders  of  the  Divisional  Judge  in  the  Punjab  lie  to  the 
Divisional  Coui-t  unless  the  value  of  the  suit  exceeds  Rs.  5,000. 

Held  further,  ihai  in  this  case  there  was  ground  for  revising  the  order 
of  the  Divisional  Judge  inasmuch  as  he  had  made  or  allowed  the 
respondent  to  make  at  the  eleventh  hour  a  new  defence  not  pleaded  in  the 
first  Court  and  not  urged  in  the  grounds  of  appeal. 

Petition  under  section  70  (1)  (a)  of  Art  XVIII  of  188  I-,  for  revision 
of  the  order   of  A.  E.  Mnrtiit<  in.,  Esquire,  I.  C.  S.,  Divisional 
Judge,   Delhi,  dated  the  Otic  Ja'ij  1.909, 
Shadi  Lai,  for  petitioner 

Lai  Chand,  Moti  .Sagar  a:i  I  Tck  Cliaud,  for  respondeat. 
The  preliminary  order  of  the  Court  was  delivered  by — 
27th  March  1911*  Cuevis,  J.— 'In  this  case  the  official  liquidator  of  the  Woollen 

Mills    Co.,    Delhi,    moved    the   Court   to    take   action   for   the 
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'ecovery  from  Kanhaya  Lai  of  the  sum  of  Es.  2,850  due  by 
!him  on  certain  shares  which  he  had  taken  in  the  Company. 
Kanhaya  Lai,  who  may  be  called  the  defendant,  contested  his 
liabiliiy  to  pay,  but  the  Di.strict  Judge  after  enquiry 
(iecided  that  he  was  liable  and  ordeied  him  to  pay  the  amount 
claimed  to  the  liquidator.  On  fi]]Hnl  the  learned  Divisional 
Judge  held  that  on  the  merits  the  claim  failed,  and  also 
hnt  tlie  order  of  the  Di.strict  Judge  could  not  be  maintained, 
!is  neither  section  149  nor  section  151  of  the  Indian  Companies 
Act  was  applicable  to  such  a  case,  the  latter  section  applying 
(  nly  to  original  calls,  and  that  the  proper  procedure  was  to 
iiisiitute  a  regular  suit  again.st  Kanhaya  Lai,  and  not  to  move 
I  lie  Court  to  take  summary  action  under  the  Indian  Companies 
\et. 

Tlie  liquidator  has  preferred  a  further  appeal  (o  this  Court. 
I'uv  the  defendant-respondent  two  pieliminary  objections  are 
liiistd — (1)  that  notice  of  the  appeal  to  this  Court  was  not  given 
within  three  weeks  of  the  Divisional  Judge's  order,  as 
leqnired  by  section  169  of  the  Act,  and  (2)  that  no  further 
ippeal  lies. 

For  the  appellant  it  is  urged,  in  answer  to  the  first  objection, 
that  the  provision  requiring  notice  of  appeal  to  be  given 
within  3  weeks  only  refers  to  fii^st  appeals.  This  answer  is, 
n  our  opinion,  a  sound  one.  Section  169  says  that  "  appeals 
from  any  order  or  decision  made  or  given  in  the  matter  of 
ihe  winding  up  of  a  Company  by  the  Court  may  be  had 
in  the  ."-ome  manner  and  subject  to  the  saine  conditions  in, 
and  subject  to  which,  appeals  may  be  had  from  any  order 
or  decision  of  the  same  Court  in  cases  within  its  ordinary' 
jurisdiction,  subject  to  this  restriction,  that  no  such  appeal 
iihall  be  heard  unless  notice  of  the  same  is  given  within 
three  Aveel;s  after  which  any  order  complained  of  has  been 
made.  "  Now  "  the  Court  "  is  clearly  the  Couit  of  the  District 
Judge,  and  the  "  order  complained  of  "  clearly  means,  in  our 
opinion,  the  order  of  the  same  Court.  And  it  would  clearly 
be  an  absurdity  to  require  that  a  further  appeal  should  not 
be  heard  unless  notice  of  the  same  had  been  given  within 
three  weeks  from  the  order  of  the  first  Court,  for,  in  almost 
jvery  case,  it  would  be  futile  to  hope  that  the  appeal  to  the 
ower  Appellate  Court,  however  promptly  lodged,  would  be 
lecided  within  3  weeks  from  the  date  of  the  first  Judge's 
n-der.  "We  hold  therefore  that  the  3  weeks  spoken  of,  date 
rum  the  order  of  the  District  Judge,  and  that  the  restriction 
mposed  refers  only  to  first  appeal. 
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The  next  question  is — wliethei'  a  second  appeal  lies.  Now, 
'  if  this, were  a  case  which  had  come  liefore  the  first  Court 
in  its  ordinary  jurisdiction,  there  would  be  an  appeal  to  the 
Divisional  Judge  (see  Punjab  Courts  Act,  section  89  (c)  ),  and 
on  the  Divisional  Judge  reversing  the  decree  of  the  first 
Court,  a  furtlier  appeal  would  lie  to  this  Court,  the  value 
of  the  suit  being  more  than  one  thousand  rupees  {ihid 
section  40).  So,  reading  the  first  part  of  section  169  of  the 
Indian  Companies  Act,  it  might  be  argued  that  a  further 
appeal  lies  in  this  case.  But  the  restriction  contained  in  the 
latter  part  of  the  section  seems  to  us  to  be  applicable  to  all 
appeals  under  the  section,  and  yet  we  have  held  that  this 
restriction  only  applies  to  first  appeals.  AVe  think,  therefore, 
that  notwithstanding  anything  contained  in  section  40  of 
the  Punjab  Courts  Act,  section  169  of  the  Indian  Companies 
Act  only  contemplates  and  provides  for  one  appeal,  and  we  hold 
therefore  that  no  further  appeal  lies. 

But  the  learned  counsel  for  the  appellant  has  asked  us, 
in  the  event  of  our  finding  that  no  further  appeal  lies,  to 
treat  this  matter  as  an  application  for  revision  under  section 
70  (1)  (a),  Punjab  Courts  Act.  As  a  concession,  and  to  arrive 
at  a  final  conclusion  we  allow  this,  but  we  do  so  subject  to 
payment  at  or  before  next  hearing  of  Rs.  50  (fifty)  as  costs  up 
to  date  in  this  Court.  We  have  been  compelled  to  adjouini  the 
hearing,  as  counsel  for  appellant  wishes  now  to  argue  that  the 
first  appeal  lay  to  this  Court,  and  not  to  the  Divisional  Court, 
and  counsel  for  the  respondent  is  not  prepai-ed  without 
notice   to   meet  this  ax'gument. 


I 


The  final  judgment  of  the  Court  was  delivered  by — 

24//i  October  1912.  Robertson,  J. — Some  points  raised  in    this  appeal  or  appli- 

cation    for    revision    have   been  already    decided.     It   has  been 
recently   held    by  a  Division  Bench  of  this  Court  that  no    second 
appeal  lies    under  section  109  of  the  Companies  Act.     Upon  tliis 
decision   the  point    is  raised  by    ^Ir.    Shadi    Lai    that  an  appeal 
lies  under  the  Act  to  this  Court,  and  not  to  that  of  the  Divisional 
Judge.     He     points    out     Avith      some    force     that   in      other 
Provinces  the    District  Judg.)  mentioned  in  section   169     is   an 
officer  whose  status  jorrfsponds  to  that  of  the    Divisional  Judge 
in  this  Pi'ovince,  and  that  tlie  appeal  lies  direct  from  that  ollicer 
of  high  grade  to  a  High   Court   and  ho  argues  that  by  anahigy 
it   should    be    held    that     an   appeal     from  the   order   of    the 
District  Judge  in   this  Province,   wlio   in    this    matter   is   dis- 
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charging  the  duties  allotted  to  officers  of  the  grade  of  District 
Judge  of  other  Provinces,  should  lie  to  the  Chief  Court  here. 
It  may  he  that  this  is  a  course  of  appeal  which  ought  to  obtain, 
but  the  provisions  of  the  Act  in  section  169  are  so  clear  that  it 
is  impossible  for  us  to  hold  otherwise  than  that  the  appeal  lies 
to  the  Divisional  Judge.  Section  169  says,  "  appeals  from 
any  order  or  decision  made  or  given  in  the  matter  of  the 
winding  up  of  a  Company  by  the  Court  may  be  had  in  the 
same  manner  and  subject  to  the  same  conditions  in,  and 
subject  to  which,  appeals  may  be  had  fiom  any  order  or 
decision  of  the  same  Court  in  cases  within  its  ordinary 
jurisdiction  ". 

We  think  it  quite  clear  that  the  appeal  lies  to  the 
Divisional  Judge  and  we  now  proceed  to  dispose  of  the 
other  gi'ounds  urged  for  revision . 

The  case  arose  out  of  a  claim  by  the  official  receiver  ap- 
pointed under  the  Act  to  liquidate  the  affairs  of  the  Woollen 
Mills  Company,  Delhi,  against  the  respondent  Kanhaya  Lai 
for  Rs.  2,350,  being  balance  alleged  to  be  dae  on  21  shares 
shown  in  the  name  of  Kanhaya  Lai  in  the  registers  of  that 
Company.  The  allegation  of  the  official  liquidator,  who,  it 
must  be  remembered,  represents  the  interest  of  the  creditors  of 
the  Company,  and  not  the  Directors  of  the  Company,  or  the 
shareholders  of  the  Company,  is  that  on  the  15th  July  1896 
Kanhaya  Lai  took  11  shares  in  the  Company  and  10  shares  mox-e 
on  the  22ud  of  May  1897.  Xotice  Avas  issued  to  Kanhaya  Lai 
to  pay  this  sum  which  was  alleged  to  be  the  balance  due, 
Rs.  2,900  having  been  admittedly  paid  by  Kanhaya  Lai. 
At  first  Kanhaya  Lai  did  not  appear  and  on  the  27th  January 
1906  Rs.  2,350  was  held  in  a  prelimiuaiy  order  to  be  due 
atid  an  order  for  payment  was  issued  against  Kanhaya  Lai 
Kanhaya  Lai  subsequently  appeared  and  put  in  the  following 
pleas  thi'ough  his  pleader  : — 

(1).  That  the  petitioner,  Seth  Kanhaya  Lai,  was  induced, 
by  false  allegations  contained  in  the  prospectus  of  the  Company, 
to  pui'chase  the   shares* 

(2).  That  there  was  no  allotment  of  shares  to  him  and 
he   is    therefore  not  a  contributory. 

(3).     That  he  paid  up  the  whole  amount. 

(4).  That  the  liquidator  should  tirst  be  required  to  give 
an  account  of  debts  due  by  the  Company  and  if  these  debts  fell 
short  of  the  amount  due  by  all  the  shareholders,  they  should  only 
be  asked  to  pay  the  amount  sufficient  to  pay  oii  the  debts* 
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The  following    issues   were  then  drawn  upon  them  : — 

(1)  were  there  any  false  allegations  made  in  the  prospec- 

tus  and   was    Kanhaya   Lai   induced   thereby     to 
purchase  the  shares  ? 

(2)  was  any  allotment  made,  and,    if   not,    did    Kanhaya 

Lai  waive  his  rigrht  ? 

o 

(3)  did     Kanhaya   Lai    pay  up  the    whole  amount  of  his 

shares  ? 

These  issues  were  drawn  on  the  24th  of  August  1908. 
On  the  6th  January  ly09  a  receipt  in  favour  of  Lala  Kanhaya 
Lai,  on  account  of  the  Company,  for  Rs.  5,140  was  put  in  by 
Kanhaya  Lai.  This  Es.  5,140  represents  the  entire  amount  due 
upon  21  shares  of  Es.  254  a  share  plus  Es.  110  which  had  been 
originally  paid  =  Es  5,250.  This  receipt  is  dated  the  22nd  May 
1S9S.  Apparently  on  the  same  day  certain  letters  from  Kanhaya 
Lai  to  the  Company  were  put  in  by  the  plaintiff.  "We  notice 
that  in  one  of  these,  dated  the  27th  July  1900,  Kanhaya  Lai 
resigns  his  position  as  Director  of  the  Company.  There  is 
no  hint  in  that  letter  that  his  name  had  been  originally 
impr-operly  entered  as  a  Director  and  we  find  that  the 
original  application  for  registr*ation  of  the  Company  was 
signed  by  seven  persons,  owning  altogether  17  shares,  and 
that  the  first  person  on  the  list  is  Kanhaya  Lai,  who  then 
owned  11  shares.  The  other  petitioners  owned  only  one 
share  each.  From  this  it  would  appear  that  Kanhaya  Lai 
was  not  only  a  promoter,  but  the  principal  promoter,  and  it  is 
certainly  not  uiinatui-al  after  thot  application,  dated  the 
1st  August  1906,  to  find  him  among  the  Directors. 

In  one  of  the  letters  put  in  by  the  official  liquidator,  and 
not  by  Kanhaya  Lai,  Kanhaya  Lai's  pleader  says,  he  (Kanhaya 
Lai)  remembers  having  purchased  11  shares,  but  it  is  not 
understood  why  he  has  been  put  down  for  21  shares.  He 
admits  that  Es.  2,900  had  already  been  paid  and  Es.  150  is  in 
excess  of  the  sum  due  upon  11  shares  and  he  claims  a  refund 
of  the  other  150.  The  answer  to  that  letter  Kanhaya  Lai  has 
not  produced  and  his  excuse  appears  to  us  to  be  a  futile  one, 
nor  is  it  urged  that  Es.  J 50  was  ever  refunded.  On  the  con- 
trary we  find  that  when  the  amount  of  Es  2,350  was  de- 
manded from  Kanhaya  Lai,  he  never  in  the  first  Court  suggested 
that  he  had  only  11  shares.  His  assertions  throughout  wei'e 
tnttr  alia  that  he  had  fully  paid  the  amount  due  on  21  shares. 
In  the  books  of  the  Company  he  is  shown  as  having  paid 
Es.    5,250   in  respect    of  21   eharcs  ;   on    the   other    hand  he   is 
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debited  Rs.  2,350  a.s  being  still  due.  Upon  this  the  learned 
Divisional  Judge  has  concocted  an  entirely  new  case  which  was 
never  put  forward  in  the  first  Cooi't.  Moreover,  the  Divisional 
Judge  has  not  considered  whether,  even  supposing  the  tran 
saction  reallj  was  what  he  supposes  it  to  have  been,  Kanhaja 
Lai  can  now  plead  as  against  the  creditors  of  the  Company  to 
whom  he  allowed  himself  to  be  held  forth  as  a  shareholder  of  21 
shares,  that  he  is  not  in  fact  such  a  shareholder.  PJven  sup- 
posing the  Company  should  have  allowed  him  to  remain  in 
their  debt  to  this  extent  can  Kanhaya  Lai  set  up  such  a  tran- 
saction as  freeing  liim  from  the  liability  to  pay  up  the  sums 
still  due  on  21  shares  for  the  benefits  of  the  creditors  and 
in  the  face  of  his  own  letter  of  30th  April  19lj0,  it  is  futile 
for  him  to  content  that  he  did  not  know  that  he  was  down 
as  owning  21  shares.  However  that  may  be,  we  think  it  is  quite 
clear  that,  as  this  was  never  pleaded  in  the  first  Coui-t  at 
all  and  is  not  ui*ged  in  the  grounds  of  appeal  to  the 
Divisional  Judge,  it  was  incox*rect  for  the  Divisional  Judge 
to  make  up  such  a  case  for  the  present  respondent  or 
to  allow  it  to  be  made  at  the  11th  hour.  In  190-i,  Kanhaya  Lai 
and  othei-s  applied  for  liquidation.  In  that  petition  Kanhaya 
Lai  shows  himself  as  owner  of  21  shares.  The  decision  of  the 
first  Court  was  that  Kanhaya  Lai  knew  he  was  a  Director, 
that  he  took  21  shares  and  only  paid  Rs.  2,900,  so  that  the 
remaining  Rs.  2,350  claimed  was  due.  In  the  grounds  of 
appeal  the  case  made  out  by  the  learned  Divisional  Judge  was 
never  put  forward. 

It  was  ui'ged  inter  alia  that  the  lower  Court  should  have 
held  that  the  liquidator  had  failed  to  prove  that  the  appellant 
was  a  share-holder  of  21  shares,  there  is  no  attempt  to  differ- 
entiate between  the  first  11  and  second  10,  and  further  that, 
even  if  he  was  a  holder  of  21  shares,  the  whole  amount  had 
been   paid  as  such. 

As  we  find  that  Kanhaya  Lai  must  be  held  to  have  been 
the  owner  of  21  share  and  have  only  decided  this  point 
we  find  it  necessary  to  set  aside  the  judgment  of  the 
learned  Divisional  Judge  and  to  return  the  case  for  decision 
on  the  merits  On  all  the  other  points  raised  by  the  pleadings 
and  grounds  of  appeal.  We  remand  the  case  accordingly. 
Costs  to  be  costs  in   the  cause. 

Case  remauded. 
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No.  35. 

Before  Hon.  Sir  Arthur  Reid,  Kt.,  Chief  Judge  and 
Hon.  Mr.  Justice  Battigan. 

JAW  AND  LAL— (Plaintiff)— PETITIONER 

Versus 
S H AKF  DIN— (Defendant)— RESPONDENT. 

Civil  Revision  No.  1  of  1912. 

Indian  Limitation  Act,  IX  of  1908,  section  20,  proviso — bond  repayable 
by  instalments — part  payment  of  principal  of  debt. 

Held,  that  section  20  of  the  Limitation  Act  excludes  oral  evidence  of 
payment  of  an  instalment  fixed  bj'  a  bond  which  provides  that  on  default  in 
payment  of  one  instalment  the  whole  sum  secured  will  be  recoverable. 

Petition  for  revision  of  the  crrder  of  Lala  Biwan  Chand,  District 
Judge,  Jnllundnr,  dated  27th  Jidij  1911. 

Kanwar  Naraiii,  foi'  petitioner. 

Gulab-ud-din,  for  respondent. 

The  judgment  of  the  Court  was  delivered  by — 
29//i  Oct.  1912.  Rattigan,  J. — In  this    case  plaintiff   sued  for  recoveiy  of  a 

certain  sum  of  money  and  interest  due  on  a  bond,  dated  12th 
of  January  1 899  and  alleged  to  have  been  executed  by  the 
defendant.  The  plaintiff  contended  that  the  money  due  on  the 
bond  was  repayable  by  instalments  of  Rs.  50  each,  payable  every 
year  on  the  12th  of  January,  and  that  6  instalments  had 
been  duly  paid  by  the  defendants.  On  this  ground  the  plaintiff 
contended  that  his  suit  was  within  time.  The  District  Judge 
held  that  as  the  alleged  payments  were  not  in  the  hand-writing 
of  the  defendant  oral  evidence  with  respect  to  them  was 
inadmissible  and  that  as  such  payments  could  not  be  proved, 
the  suit  was  barred  by  time.  Plaintiff  applied  to  this  Court  for 
revision  and  the  petition  came  before  a  Single  Bench  which  ' 
after  hearinj:^  alignments,  has  referred  the  following  question  to 
this  Division  Bench  for  determination  "  whether  section  20  of 
"  the  Limitation  Act  excludes  oral  evidence  of  payment  of  an 
"  instalment  fixed  by  a  bond  which  provides  that  on  default  in 
"  payment  of  one  instalment  the  whole  sum  secured  will  b© 
"  recovei'able."  ■ 

The  contention  for  the  plaintiff  before  the  Single  Bench  was 
that  the  fact  of  payment  of  an  instalment  due  under  the  terms 
of  the  bond  did  not  need  to  be  in  the  hand-writing  of  the  person 
making  the  payment,  inasmuch  as  the  payment  of  that 
instalment  was  under  the  terms  of  tlie  bond,  not  a  part  pay- 
ment of  the  principal  but  the  payment  of  the  full  sum  due  on 
that  particular  date,  no  further  sum  being  due  until  the  date 
of  payment  of  the  next  instalment, 
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After  hearing  what  ]VIi\  Kanwar  Narain  had  to  urge  on 
behalf  of  the  petitioner,  we  have  no  hesitation  in  holding  that 
under  the  terms  of  the  bond,  now  in  suit,  the  pajTuent  of  each 
instalment  was  in  fact  a  part  payment  of  the  principal  amount 
due  upon  the  bond.  This  amount  was  to  be  gradually  reduced 
by  annual  payments  of  Rs.  50  and  the  condition  of  the 
bond  was  as  follows : — "  I  shall  pay  the  amount  due  on  the 
"  bond  to  the  creditor  according  to  the  above  instalments  with- 
"  out  interest,  and  in  case  of  default  I  shall  pay  the  amount 
"  in  a  lump  sum  to  the  creditor  with  interest  at  the  rate  of 
_"  12  annas  per  rupee  a  year."  Clearly  therefore  the  debtor, 
when  he  paid  the  first  and  subsequent  instalments,  paid  off 
pro  tanto  the  principal  amount  due  on  the  bond.  To  such  pay- 
ments the  proviso  to  section  20  of  the  Limitation  Act  is  clearly 
applicable  and  the  fact  that  they  were  made  cannot  be  pi'oved 
except  by  the  production  of  an  entry  signed  by  the  debtor 
and  reciting  the  fact  of  such  payments.  This  is  the  only  ques- 
tion referred  to  the  Division  Bench  and  all  other  points  that 
may  ai^ise  in  the  case  will  be  disposed  of  hereafter  by  the 
Single  Bench.  We  direct  that  the  record  be  now  retmrned  to 
the  Single  Bench  for  final  orders. 


No-  36 

Before  Hon.  Sir  Arthur  Beid,  Kt.,  Chief  Judge,  and 
Hon.  Mr.  Justice  Rattigan. 

CHAND  MAL— (Dependant)— APPELLANT 
Versus 
SANSARCHAND-(Plaintifp)— RESPONDENT. 
Civil  Appeal  No.  1154  of  1910. 

Indian  Limitation  Act,  IX  of  1908,  articles  62  and  120 — suit  for  recovery 
of  interest  on  Coxernment  Promissory  Notes,  realized  by  defendant  for  the  use 
of  uhocxer  may  be  entitled  thereto. 

Plaintiff,  as  assignee  of  certain  Goverament  Promissory  Notes  from  one 
D.  M.  a  bankrupt,  sued  defendant  C.  M.  in  whose  name  the  notes  stood,  but 
vho  admittedly  held  them  merely  as  agent  for  D.  M.,  for  recovery  of  interest 
realized  by  D.  iJ.  from  Ist  November  1898  to  30th  June  1905.  The 
assignment  to  plaintiff  had  been  made  in  December  1898  and  the  suit 
was  instituted  on  22nd  January  1909.  Defendant  pleaded  that  the  suit  was 
barred  under  article  62  of  the  Limitation  Act.  There  had  been  a  dispute  as 
to  the  validity  of  the  assignment  of  the  notes  between  the  creditors  of  D.  M. 
and  the  plaintiff,  and  the  question  was  finally  decided  in  favour  of  the  latter. 
The  greater  part  of  the  interest  in  dispute  was  realized  by  defendant  while 
this  dispute  was  going  on. 

Held,  that  as  the  validity  of  the  assignment  of  the  Government  Promissory 
Notes  was  attacked,  not  by  D.  M.  or  the  defendant  C.  M.,  but  by  creditors  of 
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D.  M.,  the  defendant  must  be  taken  to  have  received  the  interest  for  the  use. 
of  his  principal  D.  M.  or  of  any  assignee  from  him, 

Narayana  v.  Narayana  (1)  distinguished. 

Held  also,  that  article  63  of  the  Limitation  Act  applies  whenever  one^ 
person  actually  or  constructively  receives  money  for  another  person,  or  in  i 
other  words,  whenever  the  receipt  by  the  defendant  is  in  law  a  receipt  to  the 
use  of  such  other  person  to  whom  the  money  at  the  time  of  receipt  lawfully 
belongs,  and  that  the  suit  was  consequently  governed  by  that  article,  and 
was  barred  by  limitation,  having  been  instituted  more  than  three  years  after 
the  date  of  last  receipt  of  interest. 

Mahomed  Riasat  AH  v.  Basin  Banu  (2),  Kondi  Ramasawamy  v.  Neli 
Hari  Krishna  (3),  Kundan  Lai  v.  [Bansi  Dhar  (i),  Thakar  Prasad  v, 
Partab  (5),  Syed  Lutf  AH  Khan  v.  Afzul-un-Nissa  Begam  (6),  followed. 

Gurudas  Ptjne  v.  Ram  Narain  SaMi  (7),   Chand  Mai  v.  Angan  Lai   (S)^ 
distinguished, 

Shan  Muga  Pillai  v.  Minor  Govindasami  (9),  and  Mahomed  Wahib  v. 
Mahomed  Ameer  (10),  referred  to. 

Further  appeal  from  the  order  of  J.   P.  Thompson,  Esquire j 

Divisional  Judge,  Hoshiarmtr  Division,   dated   the   9th 

August  1910. 

Muhammad  Shafi  and  Fazal-i-Husain  for  appellant. 

Sheo  Narain  for  r-espondent. 

The  judgment  of  the  Court  was  delivered  by —  * 

2nd  Nov    1912  Rattigan,  J. —  The  facts   of  this   case   are  as   follows: — In 

the  autumn  of  1898  the  firm  of  Raghnath  Das  Hamir  Mai, 
of  which  one  Dhanrup  Mai  was  (as  found  by  subsequent 
litigation)  the  proprietor,  became  bankrupt,  and  on  the 
1st  December  1898  the  said  Dhanrup  Mai  assigned  all  his  " 
rights  in  certain  Government  Promissory  Notes  to  the  value  of  ii 
Rs.  10,000  to  the  present  plaintiff,  Rai  Bahadur  Sansar  Chand  | 
and  two  other  persons.  The  latter  persons  in  turn  transferred  all  (' 
their  rights  in  the  said  notes  to  the  plaintiff.  Shortly  afterwards  jl 
certain  creditors  of  the  firm  of  Raghnath  Das  Hamir  Mai  J^ 
attached  these  notes  in  execution  of  decrees  which  they  hadji 
obtained  against  the  said  firm,  whereupon  plaintiff  objected  to  | 
the  attachment  on  the  ground^  that  the  notes  had  been  duly 
assigned  to  him.  This  objection  was  disallowed,  whereupon 
plaintiff  instituted  a  regular  suit  in  May  1900  to  establish  his 
right  to  the  notes,  and  impleaded   the     aforesaid    decree-holders 


(1)  (1889)  L  L.  R.  13  Mad.  437.  (6)  (1871)  9  B.  L.  R.  348  (P.  C), 

2)  (1893  /.  L.  R.  21    Cal.   157  (7)  (1884)  /.  L.  R.  10  Col.  8G0  (P.  C).  < 

(1C;{)  {P.  C).  (8)  (1891)  /.  L.  R.  13  .1//.  3G8. 

(3)  (1911)  10  Iwlian  Cases  658.  (9)  (1907)  7.  L.  R.  'M)  Mad.  459. 

(4)  (1880)  7.  L.  R.  3  All.  170.  (10)  (1905)  7.  L.  7^  32  Cal.  527- 

(5)  (1884)  7.  L.  R.  6  All.  44?. 
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and  also  {inter  alia)  tbe  present  defendant,  Seth  Chand  Mai, 
in  whose  name  the  notes  then  stood.  The  latter  pleaded  that 
though  the  notes  stood  in  his  name,  their  real  owner  was 
Dhanrup  Mai,  that  he  had  no  interest  whatever  in  the  suit, 
that  he  had  nothing  to  say  either  against,  or  in  favour  of,  the 
alleged  assignment  of  the  notes  by  Dhanrup  Mai  to  plaintiff, 
and  that  he  had  been  unnecessarily  impleaded  as  a  defendant. 
The  decree-holder  defendants,  however,  contested  the  validity 
of  the  assignment,  but  it  was  eventually  found  by  the  Divisional 
Judge  in  his  judgment,  dated  10th  November  1904,  that  the 
assignmcLt  was  valid.  The  decree  [of  the  Divisional  Judge 
was  confirmed  on  appeal  by  this  Court  on  the  18th  May  1908, 
and  on  the  j3th  October  1908  the  plaintiff,  in  execution  of  his 
decree,  obtained  possession  of  the  notes. 

He  now  sues  Rai  Bahadur  Seth  Chand  Mai,  defendant,  for 
Rs.  2,016  interest  on  the  said  notes  from  the  1st  November  1898 
(the  date  of  the  assignment  to  him)  to  the  30th  June  1905  and 
for  an  additional  sum  of  Rs.  58-i,  as  interest  on  the  said  sum  at  the 
rate  of  8  annas  per  cent,  per  mensem,  and  in  his  plaint  he  alleges 
that  the  defendant  in  spite  of  his  knowledge  of  the  assignment 
of  the  notes  by  Dhanrup  Mai,  realised  interest  on  the  notes  and 
fraudulently  concealed  the  fact  of  such  realizations   fi-om  him. 

Defendant  Rai  Bahadur  Seth  Chand  Mai  admitted  that  he 
had  realised  the  sum  of  Rs.  2,189-15-2  as  interest  on  the  notes 
fi-om  the  1st  December  1898  to  the  30th  April  1905,  that  he 
had  paid  all  these  amounts  from  time  to  time  to  Dhanrup  Mai, 
that  he  had  not  been  guilty  of  any  fraudulent  conduct  and  that 
the  present  suit  which  was  instituted  on  the  22nd  January  1909 
was  barred  by  reason  of  the  provisions  of  article  62  of  the 
Indian  Limitation  Act.  The  defendant  further  stated  that  it 
was  not  until  August  1903  that  he  received  interest  on  these 
notes  after  the  date  of  the  alleged  assignment  to  plaintiff. 
The  only  question  that  has  been  really  in  issue  between  the 
pavties  is,  whether  the  claim  is  or  is  not  baiTed  under  the 
provisions  of  the  Limitation  Act.  The  District  Judge  held 
that  article  62  of  the  Act  was  inapplicable  and  that  as  no  other 
article  could  as  possibly  apply  recourse  must  be  had  to  article 
120  and  that  the  suit  which  had  been  instituted  within  6  years  of 
the  date  on  which  plaintiff  obtained  possession  of  the  notes  and 
also  within  6  years  of  the  date  (13th  August  1903)  on  which 
defendant  first  realised  interest  on  the  notes,  the  claim  \\as 
within  time.  He  accordingly  granted  plaintiff"  a  deci-ee  for  the 
full  amount  claimed. 
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Defendant  appealed  to  the  Divisional  Judge  and  again 
contended  that  article  62  of  the  Act  barred  the  claim.  The 
learned  Judge  dismissed  the  appeal,  holding  that  the  said 
article  was  not  applicable,  inasmuch  as  at  the  time  when  the 
defendant  received  the  greater  part  of  the  money  now  claimed,  i 
the  question  of  the  ownership  of  the  notes  was  still  in  dispute 
in  the  Courts  and  that  consequently  defendant  could  not  be 
regarded  as  having  received  these  sums  for  the  use  of  any  de- 
terminate person.  To  give  the  learned  Judge's  own  words  : — 
"  It  seems  to  me  that  the  utmost  that  can  be  said  is  that 
"  Chand  Mai  received  the  interest  for  the  use  of  the  owner  of 
"  the  notes,  but  as  the  question  of  ownership  was  still  in  dispute 
"  he  cannot  be  said  to  have  received  it  for  the  use  of  any 
"  determinate  person.  When  the  greater  part  of  the  money 
'*  was  received,  it  was  the  decree-holders  who  had  the  better 
"  title  and  not  the  plaintiff  who  had  failed  in  his  objection  and 
"  had  not  yet  succeeded  in  his  suit.  The  balance  of  title  altered 
"  with  the  pronouncement  of  this  Court,  but  while  this  title  was 
"  still  being  fought  defendant  could  not  be  said  to  be  receiving 
"  interest  for  the  use  of  either  party  individually,  though  he 
"  was  receiving  it  for  the  use  of  whichever  of  them  might 
"  ultimately  be  declared  the  owner.  I  therefore  hold  that 
"  article  62  does  not  apply  and  that  ai'ticle  120  does,  and  the 
"  suit  is  therefore  within  time." 


From  the  decree  of  the  Divisional  Judge  the  defendant  has 
preferred  a  further  appeal   to  this    Court  and    we   have    heard  i  j 
lengthy  arguments  on  behalf  respectively  of  the    appellant   and 
the   respondent.     We  have    taken   time   to    consider   the   large 
number    of    authorities    cited     before    us    and   the   important 
question  of  law  involved.     Before  we  proceed  to  deal   with  these  ji 
authorities  we  may  clear    the  ground  by    stating    that   we   see 
no  proof  whatever  on  the  record  of   any   fiaudulent   conduct   on 
the  part  of  the  defendant.     He    may  have  been  light   or   wrongji 
in  paying  the  interest  realised  by  him  on  the  notes  to   DhanrupB 
Mai,    but    we    are    certainly    not   prei)ared   to    say,   upon  the  | 
materials  befoi'e  us,  that  in  so  doing  he  acted  mala  fide    or   that  ri 
he  concealed  the  fact  of  such  payments  fioni  plaintiff.     On    theljj 
other    hand,   it     may    perhaps     be     conceded     that    plaintiff's  I 
present  suit  was  not    so    inexcusably  belated    as     at  iirst   sight  I 
it  would  seem.     When  he  instituted  his  suit  in  1900   lie  claimed! 
to  be  the  owner  of  the  notes  and  he  also  prayed    that    he    might 
be  awarded  such  suras  by  way  of  interest   theieon   as    had    beer 
I'ealised   by   the     present    defendant.     The    latter  in  answer  tc  i 
interrogatories   put  to  him,  swore  that  up  to  that  date    (Novem*  J 
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ber  1900)  he  had  realised  no  interest  on  the  notes,  since  the 
date  of  the  assignment  of  the  notes  to  the  plaintiff,  a  statement 
which  was  absolutely  true.  The  Divisional  Judge,  when 
delivering  judgment  in  November  ]904,  found,  in  reliance 
upon  the  evidence  of  the  Treasury  clerk,  one  Hafiz,  given  in 
April  1904,  that  no  interest  had  been  realised  by  defendant  on 
the  notes  up  to  the  date  of  decree  and  accordingly  dismissed 
plaintiff's  claim  so  far  as  it  related  to  recovei-y  of  such  interest. 
This  finding  was  in  point  of  fact  incorrect,  as  it  is  now  admitted 
that  defendant  had  actually  lealised  interest  in  1903,  but  for 
this  mistake  we  cannot  see  that  defendant  was  in  any  wise  to 
blame. 

It  is   urged  on    behalf   of   plaintiff   that    he    was  justified 
in   assuming,    upon    the  facts  above  stated,  that  no  interest  had 
been  realised  by  defendant,  and  we  think  there  is  force    in   this 
argument   so   far  as    it  i-elates  to  events  prior  to  October  1905, 
when   the   notes,    with   endorsements   thereon     of  payment   of 
various  sums  due    as  interest,  were   handed   over   to   plaintiff. 
But  it  is  difficult  to  account   for   his   inaction   after   that   date. 
Once  he  had  received  the  notes  he  must  have  seen  that    interest 
thereon  had  been  paid    from  time  to   time,  from  1903    onwards, 
and  it  is  surely  no    answer   to    urge    (as   his    learned   advocate 
did)  that  the  endorsements  did  not  show  to  whom  such  interest 
was    paid.     The    notes    were    adoiittedly   in   the  name   of   the 
defendant,  and  the  only   person    to    whom    Government    would 
have  been  likely  to  pay  interest  upon  them  was  the  person  who 
on  the  face  of  the  documents  appeared   to   be   their    owner,  or, 
at  all   events,    Dhanrup  Mai,    on   whose   behalf   the  notes  had 
been  deposited  as  security.     But  all  that  plaintiff  seems  to  have 
done  was  to  inquire  in  1908  (three   years    after   the    notes    had 
come  into  his  possession)  from  the   Treasury   officer  as    to    the 
person  to  whom  the  interest  was  paid.     In    reply  he   was    told 
in  August  1908  that  this  information  could  not  be  given  to  him. 
Very  shortly  after  this  plaintiff  had  no  difficulty  in   ascertaining 
from  defendant  that  the  interest  had   been   paid   to    the    latter 
and  had  been  handed  over   to  Dham-up   Mai    (see  Exhibit  P.    6, 
dated  16th  December  1908). 

It  is  urged  on  plaintiff's  behalf  that  until  his  right  to  the 
notes  was  finally  established  by  the  decree  of  this  Court,  dated 
the  18th  May  1908,  he  could  not  well  claim  interest  on  the  notes. 
But  the  futility  of  this  argument  is  apparent  when  we  re- 
member that  paintiff"  did  not  await  the  decision  of  this  Court 
to  execute  the  decree  of  the  Divisional  Judge  and  recover  the 
notes  themselves  in  October  1905,  some  two  and-a-half  years 
before  the  decree  of  this  Cornet.     Once   the   plaintiff  had   the 
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« 
notes  in  his  possession,  he  must  have  become  aware  (as  the 
Courts  below  6nd)  that  interest  had  in  fact  been  paid  thereon 
since  190."J  and  it  is  absurd  to  say  that  he  could  not  discover 
for  over  3  years  to  whom  that  interest  had  been  paid.  As  we 
have  remarked,  it  could  only  have  been  paid  to  defendant  or 
to  Dhanrup  Mai,  and  it  is  clear  that  as  soon  as  plaintiff  made 
inquix-ies  of  defendant  upon  the  subject,  the  latter  forthwith 
admitted  that  he  had  received  the  money. 

Obviously,  therefore,  theie  are  no  special   equities   in    this 
case  in  plaintiff's  favour,  and    the  only   question   before    us    is 
whether    his   claim   for   interest  is    within    time.      Defendant 
admits    that   he   received  interest  amounting  in  all  to  a  sum   of 
Rs.  2,189-15-2  from  the  13th  August  1P03  up  to  the  30th   April    ^ ' 
1905,  and  he  pleads  tliat  he  received  this  interest  merely  as  the 
Agent  of  Dhanrup  Mai  or  whoever  was    at    the  time   the    legal 
owner  of  the  notes,  and  certainly  not  on   his    own   behalf.     He 
contends,  therefore,  that  as  the  plaintiff  was  the  legal  owner   of 
the  notes  from  the  date  of  their  assignment  to  him,  he   must  be 
taken  to  have  received  interest,  constructively  and  in  law,  to  the 
use  of  the  plaintiff  within   the   meaning   of    article    62    of   the 
Limitation  Act,  and  that  consequently    the   piesent  suit   which 
was     instituted   more    than   3   years    after   the   date    of    the 
last  receipt  of  any  such  interest  is   barred    by    limitation.     The 
question  before  us  is,  whether  article    62  oi"   aiticle   120   of  the 
said  Act  applies  to  a  suit  of  the  present  kind. 

It  has  been  authoritatively  laid  down  by  their  Lordships  of 
the  Privy  Council  in  the  case  of  Mahomed  liiasat  Alt  v.  Hasin 
Banu  (1),  that  article  120  of  the  Limitation  Act  must  be  ajiplied 
unless  it  is  clear  that  the  particular  suit  is  within  some  other 
article.  In  the  present  case  tlie  only  other  article  suggested  is 
article  62.  This  article  runs  as  follows  : — "For  money  payable 
"  by  the  defendant  to  the  plaintiff',  for  money  received  by  the 
"  defendant  for  the  plaintiff's  use  "  and  the  period  of  limitation 
specilied  is  three  years  from  the  date  A\hen  the  money  is 
received.  It  has  been  held  in  various  cases  that  this  article 
applies  whenever  one  person,  actually  or  constructively,  receives 
money  for  another  person's  use  (see  inter  alia,  Kondi  Kama- 
eaxvawy  v,  iSV/t  llari  Krislma  (2)  )  oi',  in  other  words,  when- 
ever the  receipt  by  the  defendant  is  in  law  a  receipt  to  the  use 
of  such  other  person  to  whom  the  money  at  the  time  of  receipt 
lawfully  belongs  (see  Ktindan  Lai  v.  Jiansi  Dhar  (3),  and  i 
Thakar    Fanad   v.  Fartah     (4)    and   also    the    decision   of   the  f 

(l)  (1893)  /.  L.  K.  21  Cal.  157  (163j  {P.  C.)   (3j  (18^:0j  /.  L.  R.  3  All.  170. 
(2;  (1911j  10  Indian  Cases  658,  (4;  (1884J  /.  L.  R.  6  All.  442. 
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Judicial     Committee    in    Syxd   LiUf  All   Khan   v.   Afzul-un- 
Nisa  Begum  (1)  ). 

In  the  case  before  us,  there  caii   be    no  doubt   that,   as    be- 
tween Dhanrup  Mai,    the   assignor,    and  plaintiff,    the  assignee, 
there  liad  been    a    complete   and    valid    transfer   of   the    notes 
in  December  1898.     It  is  also   not   denied   that  defendant,   Rai 
Seth  Chand  Mai,  Avas  holding  the  notes  merely  as  agent  for  the 
owner  of  the   notes,  whom    he  believed    (for    some  time   at  all 
events^    to   be    Dhanrup    Mai.     Thus,    so   far   as   these   three 
persons  were  concerned,  the  lawful  owner  of  the  notes   was   the 
plaintiff,  and  no  question  of  his  right  to    the    notes  could    have 
arisen^  nor  did  it,  in  fact,  arise  between  any  of  the  said  persons. 
At  the  time,  therefore,    wlien   the    defendant   began   to   realise 
interest  on  the  notes,  he  admittedly    realised  it    for   the    owner 
at  the  time  being,  and  at  such  time  the  owner  was,  as    we   have 
stated,  the  plaintiff.     It  is  contended,   however — and   this  is  the 
basis  of   the  Divisional  Judge's    judgment — that   shortly    after 
the  transfer  of    the  notes  to    plaintiff  a   dispute    arose   between 
the  latter  and  certain  creditors  of  Dhanrup  Mai.     These    credi- 
tors succeeded  in  attaching  the    notes   and  plaintiff's  objection 
to    the   attachment    was   unsuccessful.     Upon   these  facts    the 
Divisional  Judge  states    that,    at  the  time    when   Chand   Mai, 
defendant,  received  the  interest,  the  question  of  the  ownership  of 
the  notes  was  in  dispute,  and   he    cannot   therefore    be   said   to 
have  received  it   for   the   use   of   the    plaintiff,  though   he   was 
receiving  it  for  the  use  of   such   of    the    contending   parties   as 
might  ultimately  be  declared  the  owner.     This  argument  would 
have  carried  weight  and  would  have  had  authority  in  support  of 
it  (see  Kondi  Bam  Saxvamy  v.  Neli  Hart  Krishna  (2)  above  cited 
and  Narayana  v.  Narayana  (3)  )  had  the  dispute  as  to  ownership 
been   either   between    Dhanrup   Mai    and   plaintiff   or  between 
Mai  Seth  Chand  Mai,  defendant,  and  plaintiff.     In  point   of   fact, 
however,  in  the  litigation    referred  to,  neither  Dhanrup  Mai  nor 
defendant  in  any  wise  contested  the  right  of  plaintiff  to  the  notes, 
and  consequently   the  defendant,    when    he  received  the  interest 
must  be  taken  to    have    received  it  for  the  use  of  his  principal, 
Dhanrup  Mai,   or   of   any   assignee  from  him.     It   would   seem 
clear,  therefore,   other  questions  apart,    that  article  62  must  be 
Jield  applicable  to  the  facts  of  this  case. 

Reliance,  however,  is  placed  by   Mr.    Sheo  Narain   on   the 
well   known   case   of  Gtirudas  Fyne   \.  Earn    Narain   Sahu    (4) 

(1)  (1871)  9  B.  L.  R.  348  (P.  C.)        (3)  (1889)  /.  L.  R.  13  Mad  437 

(2)  (1911)  10  Indian  Cases  658.         (4)  (1884)  I.  L.  R.  10  CaL  860  (P,  C, 
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and  .also  upon   the  ruling   of    the   Allahabad  High   Couft   in 
Chand  Mai  v.  Angan  Lai  (I). 

In  the  foi^mer  case  the  husband  of  one  Mussammat  Moli 
Dasi  had  misappropriated  certain  timber  belonging  to  the 
plaintiff.  After  the  death  of  her  husband  Mussammat  Moli 
Dasi  instructed  the  defendant,  her  agent,  to  sell  the  timber 
and  to  hold  the  proceeds  on  her  behalf.  Thereafter  plaintiffs 
sued  the  defendant  and  claimed  to  recover  the  money  obtained 
by  the  sale  of  the  timber.  Their  lordships  held  that,  under 
these  circumstances,  article  118  of  the  old  Limitation  Act  (which 
corresponds  with  the  present  ai'ticle  120)  applied,  and  not 
article  60  (cori^esponding  to  present  article  62),  the  ratio 
decidendi  being  that,  when  the  defendant  sold  the  timber  he 
was  selling  it  as  the  agent  of  Moli  Dasi  and  i^eceived  the  money 
for  her,  and  the  nature  of  suit  was  explained  as  being  one  to 
enforce  an  equitable  claim  on  the  part  of  the  plaintiffs  to  follow 
the  proceeds  of  their  timber  and  finding  them  in  the  hands 
of  the  defendant,  to  make  him  responsible  for  the  amount. 

In  Chand  Mai  v.  Angan  Lai  (1),  one  Angan  Lai 
received  certain  monies  as  agent  for,  and  on  behalf  of,  one 
Ajudhia  Prasad.  Thereafter  a  creditor  of  Ajudhia  Prasad 
attached  the  monies  in  execution  of  a  decree  against  Ajudhia 
Prasad  and  subsequently  transfer-red  his  right  to  the  attached 
monies  to  the  plaintiff  who  sued  to  recover  them  from  Angan 
Lai.  Edge,  C.  J.  and  Tyrrell,  J.,  were  of  opinion  that  article 
62  applied  to  the  case,  but,  in  deference  to  the  authority  of 
Gurudass  Pyne  v.  Bam  Narain  (2)  held,  that  the  suit  was 
governed  by  article  120. 

In  our  opinion,  the  decision  of  the  Judicial  Committee  in  the 
case  cited  has  been  rightly  explained  both  by  Subrahmania 
Ayyar,  J.  in  Shan  Muga  Pillai  v.  Minor  Govinda  Sami  (3) 
and  by  Harrington  and  Mookerjee,  J  J.  in  Mahomed  Wahib  v. 
Mahomed  Ameer  (4).  Tliis  explanation  is  that  in  the  case 
before  their  lordships  the  plaintiff's  claim  was  for  recovery  of 
money  not  on  the  ground  that  it  liad  been  received  by  the 
defendant  for  the  use  of  plaintiff  but      on    the  ground   tliat   the 

plaintiff',  as  the  person  rightfully  entitled  thereto,  was  pursuing 
it  in  tl)e  hands  of  the  d(feiitlant  as  the  actual  person  in  posses- 
sion thereof   at  the   time.     Obviously   the   facts   of   that   case 

are  entiiely  different  from  the  facts  of  the  case  before  us,  for 
Mussammat  Moli  Dasi    was   under   no    contractual  relationship 

(1)  (1891)  /.  L.  R.  13  All.  .^68.  (3)  (1907)  7.  L.  R.  30  Mad.  459. 

(2)  (1884)  /.  L  R.  10  Cal.  8C0  (P.  C).  (4)  (1905;  1.  L.  K.  32  Cal.  527 
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with  the  plaintiff.  Her  '.husband  had  misappropriated  plaintiff's 
property  and  plaintiff  was  unquestionably  entitled  to  recover 
the  value  of  the  property  (either  from  Mussammat  Moli  Dasi 
herself  or  from  her  agent,  if  the  money  happened  to  be  in  the 
possession  of  the  latter.  Here,  however,  the  person  who  received 
the  money  (Rai  Seth  Chand  Mai)  was  admittedly  the  agent  of 
Dhanrup  Mai  and  received  it  as  such  for  Dhanrup  Mai's  use. 
Dhanrup  Mai,  however,  had,  prior  to  the  date  of  the  receipt, 
transferred  his  rights  to  the  plaintiff,  who  thereupon  stood 
in  his  shoes  and  was  in  law  the  person  on  whose  behalf  the 
defendant  received  the  money. 

After  full  consideration  of  all  tbe  authorities  cited  before 
us,  we  are  of  opinion  that  article  62,  and  not  article  120,  is 
applicable  to  the  present  case  and  we  must  consequently 
hold  that  the  suit  by  plaintiff  is  barred  by  limitation.  We 
accept  the  appeal  and  dismiss  plaintiff's  suits  with  costs 
throughout. 

Appeal  accepted. 


No.  37. 

Before  Hon.  Mr.  Justice  Rattigan. 
PARTAPA  AND  OTHERS— (Plaintiffs)— PETITIONERS, 

Versus 

ATTAR  SINGH  AND  OTHERS— (Defendants)— 
RESPONDENTS. 

Civil  Appeal  No.  948  of  1911. 

Custom — alienation — suit  by  reversioners  for  declaration  that  alienation 
shall  not  affect  their  reversionary  rights— stattis  of  alienee  in  regard  to  a 
previous  mortgage  paid  off  by  hivi. 

Held,  that  where  in  a  suit  by  reversioners  for  a  declaration  that  a 
sale  of  land  shall  not  affect  their  reversionary  rights,  it  is  found  that  the 
sale  was  not  for  legal  necessity  except  in  regard  to  an  item  required  to  pay 
off  a  previous  mortgage,  the  decree  should  be  to  the  effect  that  plaintiff's 
Trill  be  entitled  to  get  possession  at  the  proper  time,  upon  payment  of  the 
amount  of  that  item,  and  the  alienee  is  not  entitled  to  urge  against  the 
reversioners  that  he  can  retain  the  land  during  the  life-time  of  the  alienor, 
and  can  also  stand  in  the  shoes  of  the  previous  mortgagee  from  whom  he 
has  redeemed. 

Petition  for   review  of  the   order  of  Hon.  Mr.  Justice  Rattigan^ 
dated  the  11  th  October  1911. 

Sukh  Dial,  for  petitioners. 

ShEidi  Lai,  for  respondents. 
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The  judgment  of  the  learned  Judge  was  as  follows : — 
6th  Nov.  1918.  Rattigan,  J.— Plaintiffs,     the     minor   sons   of    one     Tehl 

Singh,  sued  for  a  declaration  that   a   sale   of   land   effected   by 
their  father  in  favour  of  defendants  was    void   as    against   their 
reversionary   interests  and   should    have   no     effect  after   the] 
death  of  the  vendor.     The  Courts  below  were   agreed   that  the! 
sale,  as  such,  coiild  not  be  upheld,  but   at   the   same   time    they; 
found  that  the  vendees  had  redeemed  a  prior  mortgage     on   thisj 
same  land  and  had   paid   the   sum   of   Rs.    4,720   to   the     prior  i 
mortgagee.     The  first  Court  granted  plaintiffs   a   decree   to   the 
effect  that  they  would  be  entitled  to  get  possession   of   the    land 
in   dispute,   upon   the  death   of   the    alienor,     on   payment     of 
Rs.  4,720  to  the   vendees.     The  latter  appealed  to  the  Divisional 
Judge  who  held  that,  as   the  vendees     had   redeemed   the   prior 
mortgage,  they   now   stood  in  the  shoes  of  tlie  prior  mortgagee, 
and  that   on   the   death   of   the   vendor   the  reversioners    must 
pay  not   merely   the  sum   for   which   the   land  was    redeemed 
but  the  full   sum   which   would   be  payable   by   the  m   on    the 
footing  of  the  mortgage,  viz.,   the   value    of   improvements   and 
interest  up  to  the  time   of  obtaining   possession.     The     learned 
Judge  modified  the  decree   accordingly. 

In  my  opinion  this  is  an  erroneous,  and  entirely  novel, 
way  of  regarding  acase  of  this  kind.  In  suits,  such  as  this, 
the  reversionary  heirs  claim  a  declaration  that  a  certain  sale 
is  not  binding  so  far  as  they  are  concerned,  and  the  Court 
then  has  to  determine  whether  the  sale  is  binding  as  such  ; 
and  if  it  finds  that  part  of  the  consideration  was  not  for 
necessity,  or  has  not  been  actually  paid,  it  then  proceeds  to 
consider  whether  any  part  of  the  transaction  between  the 
vendor  and  the  vendees  should  be  upheld  as  against  the 
revei'sionary  heirs.  If  it  finds  that  any  part  of  the  considera 
tion  was  paid  for  necessity,  the  decree  it  passes  is  to  tlie  effect 
that  the  sale,  as  such,  is  not  valid,  but  that  such  and  such  item 
was  for  necessary  purposes  and  that  the  plaintiffs  will  be 
entitled  to  get  possession  at  the  proper  time  upon  j^ayment 
of  the  amount  of  that  item.  In  all  these  cases  the  fact  that 
the  vendee  has  paid  off  a  prior  mortgagee  does  not  entitle  him 
to  urge  against  the  reversioners  that  he  can  retain  the  land 
during  the  life-time  of  the  alienor  and  can  also  stand  in  the 
shoes   of  the  previous  mortgagee  from  whom  he  has  redeemed. 

I  accordingly  accept  this  petition  and  setting  aside  the 
decree  of  the  Divisional  Judge  I  restore  that  of  the  Court  of 
first  instance.     Respondents  must  pay  costs  in  this  Couit. 

Petition   accepted. 
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No.  38. 

Before  Hon.  Mr.  Justice  Rattigan. 

GOSAIN  SANT  DAS— (Plaintiff)— APPELLANT 

Versus 

MUSSAMMAT  RAM  BAT  AND  ANOTHER— (Defendants)— 

RESPONDENTS. 

Civil  Appeal  No.  854  of  1910. 

Custom^alienation — property  dedicated  to  public  religions  or  charitable 
uses — evidence  of  such  dedication  among  Hindus. 

Held,  that  the  question  whether  property  has  been  dedicated  to  public 
religious  or  charitable  uses  among  Hindus,  is  one  of  fact,  pure  and  simple,  to 
be  decided  according  to  the  feelings  and  sentiments  of  Hindus  and  not  by 
Anglo-Indian  law  and  principles  laid  down  in  English  authorities,  as  to  what 
amounts  to  a  dedication  to  the  public. 

Further  api)eal  from  the  decree  of  Rai  Sahib  Bhagat  Narayan  Vas 
Ahlmvalia,  Divisional  JuJye,  Shahpur  JJivisioii,  dated  the 
1st  June  1910. 

Sheo  Narain,  for  appellant. 

Lajpat  Rai,  for  respondents. 

The  judgment  of  the  learned  Judge  was  as  follows  : — 

Rattkun,  J. — The  facts  are  stated  in  the  judgments  of  the  5^^  Nov.  1912. 
Courts  below  and  I  need  not  repeat  them.  The  main  point  at 
issue  between  the  parties  is,  whether  it  was  competent  to 
Mussammat  Ram  Devi  (an  old  woman  of  about  80  years  of 
age  at  the  time)  to  make  a  gift  of  houses  Nos.  1  and  2  to  the 
plaintiff,  Gosain  Sant  Das,  a  Gosain  by  caste.  The  gift  was 
made  by  two  deeds,  dated  the  30th  January  1903  and  duly 
registered  on  the  4th  February  1903.  Defendant  No.  1,  Mussam* 
mat  Ram  Bai,  alleges  herself  to  be  the  cheli  or  disciple  of 
Mussammat  Ram  Devi,  and  she  is  admittedly  in  possession  of 
the  two  houses.  In  answer  to  the  claim  she  pleads,  (1)  that 
the  said  houses  were  used  as  a  dharamsala  and  were  dedicated 
tD  the  public  for  religious  purposes  and  that  it  was  not  within 
the  power  of  Mussammat  Ram  Devi  to  give  them  in  absolute 
ownership  to  the  plaintiff  ;  and  (2)  that  in  any  event  the  gift 
was  induced  by  undue  influence  and  was  therefore  void. 

The  Judges  who  presided,  respectively,  over  the  lower 
Courts  were  Hindu  gentlemen  of  expeiience  and  they  were  both 
agi-eed  that  house  No.  1  was  a  dharamsala  in  the  usual 
acceptation  of  that  term  among  Hindus,  and  that  Mussammat 
Ram  Devi    (who  was    admittedly    a   sadhni  and    ascetic)    had 


1 52  CIVIL  JUDGMENTS— No.  38.  [  Record, 

no  power  to  make  a  gift  of  it  to  the  plaintiff  for  Lis  own  private 
purposes. 

They  differed  with  regard  to  the  gift  of  house  No.  2,  of 
which  Mussaramat  Ram  Devi  was  merely  a  mortgagee.  The 
Munsif  was  of  opinion  that  the  old  lady  had  bought  these 
mortgagee -rights  out  of  her  own  savings,  and  that  it  was  within 
her  power  to  alienate  it  to  any  one.  He  also  found  that  no 
undue  influence  had  been  exercised  by  plaintiff  over  her,  and 
as  a  result  he  granted  plaintiff  a  decree  for  possession  of  this 
house  with  half  costs,  his  claim  to  the  other  house  being 
dismissed. 

Both  parties  appealed  to  the  Divisional  Judge  (Rai  Sahib 
Bhagat  Narayan  Das)  Avho  after  full  consideration  of  all  the 
facts  and  the  arguments  urged  before  him,  concurred  with  the 
Munsif 's  findings  as  to  house  No.  1,  but  differed  from  his 
findings  as  to  house  No.  2  and  as  to  the  plea  of  undue 
influence.  He  accordingly  accepted  the  appeal  of  defendant 
and  rejected  that  of  the  plaintiff,  with  the  result  that  the 
latter's  claim  was  dismissed  in  its  entirety,  with  costs. 

Plaintiff  has  preferred  a  further  appeal  to  this  Court  and 
I  have  heard  lengthy  arguments  on  both  sides. 

After  giving  every  consideration  to  Mr.  Sheo  Narain's 
contentions  on  behalf  of  his  client,  I  can  see  no  justification 
for  differing  from  the  concurrent  finding  of  the  Courts  below 
with  regai'd  to  house  No.  1.  The  learned  advocate  argued  that 
the  point  at  issue  was  not  one  of  fact,  but  of  law,  and  that 
there  was  on  the  record  no  proof  that  house  No.  1  had  ever 
been  dedicated  to  public  religious  or  charitable  uses,  and  that 
the  use  to  which  it  had  been  put  duiing  the  lifetime  of  Mus- 
sammat  Ram  Devi  was  quite  compatible  with  the  plaintiff's 
contention  that  it  remained  her  private  property.  The  house 
was,  no  doubt,  called  a  dharamsala  and  it  had  been  used  for  the 
purpose  of  teaching  girls,  the  preacliing  of  sermons  and  the 
occasional  entertainment  of  holy  men,  but  (according  to  Mr. 
Sheo  Narain)  such  uses  did  not  necessarily  lead  to  the 
inference  that  the  house  had  been  dedicated  to  public  religious 
or  charitable  uses. 

I  confess  I  am  not  able  to  agree  with  the  learned  adV'ocate 
that  a  question  of  this  kind  is  one  of  Anglo-Indian  law  and  to 
be  decided  in  accordance  with  the  princij)los  laid  down  in 
Kn^lifih  authorities,  as  to  what  amounts  to  a  dedication  to  the 
public.     On  the  contrary  I  think  it    is  a  question  of  fact,  pure 
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aud   simple,   auci   to    be    decided    according  to   the  feelings  and 
sontinients   (^f   the  religious   community    to   wLich  the    parties 
belong.     Put  in  another   form,    the   question  vrould  be,   was  the 
house  used   for  such   purposes    that   Hindus  "vvould  regard  it  as 
having   been  dedicated  to  religious   or  charitable  uses  ?     And  in 
answering   this  question  I  have    the    very   gi'eat   advantage   of 
having  before  me   the  clear  and  definite  opinions  of  two     Hindu 
Judicial    Officers   of   unquestioned   impartiality    and  great   ex- 
perience.    They  are  both  satisfied  that  the    house  must,    on  the 
evidence,  be   regarded   as    having   been  so  dedicated,     and    I 
personally   have   no   hesitation,    as   an    independent    person,  in 
accepting  their  conclusions,  which  appear  to  me  to  be  sound  aud 
reasonable. 

As  regards  house  Xo.  2  (in  ■\\hich  the  donor  had  merely 
mortgagee -rights),  I  confess  the  case  is  not  so  clear,  but  I  am 
rot  satif>tied  tli:it  the  Divi.sioual  Judge's  views  are  incoiTcct.  As 
he  says,  this  house  was  probably  acquired  as  an  adjunct  to 
the  other  house.  It  was  certainly  used  for  dharaviaala  pur- 
poses and.  tliough  Mussammat  Ram  Devi's  tenure  of  it  was 
precarious,  there  is  nothing  uiu-easonable  iu  the  supposition  that 
it  was  tij  be  used  for  such  purposes  as  long  as  it  remained  iu 
her  hand-.  It  was  at  all  events  for  the  appellant  to  satisfy 
me  that  the  finding  upon  this  point  of  the  Divisional  Judge 
was  eri'uueous,  and  this  he  certainly  has  not  succeeded  in 
doing. 

Mr.  Sheo  Xarain  made  much  of  the  fact  that  Mussammat 
Ram  Devi  by  making  a  gift  of  the  two  houses  to  the  plaintitf 
(with  full  po\>'er  of  alienation  and  enjoyment)  had  indicated 
strongly  her  own  views  as  to  the  natui-e  of  the  property.  No^v, 
1  am  not  prepared  to  say  that  it  was  open  to  the  defendant 
(who  is  not  the  natural  heir  of  the  deceased)  to  object  to  the 
gift  on  the  ground  that  it  had  been  induced  by  the  exercise  of 
undue  infi.uence,  but  I  am  quite  clear  in  my  own  mind  that 
such  influence  was,  in  fact,  exercised  on  er  an  old  lady  who  was 
in  her  second  childhood,  and  I  am  not,  therefore,  impressed 
with  the  argument  that  her  own  act  shews  that  she  regarded 
the  houses  as  her  own  private  jiroperty.  In  my  opinion  ap  = 
pellaut  has  entirely  failed  to  show  that  the  findings  of  the 
Divisional  Judge  are  wrong  and  I  thei-efore  dismiss  this  appeal 
with  costs. 

Appeal  dismissed. 
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Before  Hon.  Mr.  Justice  Rattigan. 

ARJAN  DAS  — (Defendant)— APPELLANT, 

Versus 

HAKIM  RAI  AND  ANOTHER— (Plaintiffs)— 

RESPONDENTS. 

Civil  Appeal  No.  1304  of  1911. 

Inlcresl—Act  XXXII  of  \'&c>%—on   ruqqa,  ?2o/  menlioning  inter esl,  where 
no  notice  has  been  given  that  interest  will  be  charged — Indian  Contract  Act,  IX   . 
of  1872,  section  7 Z— damages — Interest  on  lien  for  unpaid  purchase-money. 

Held,  that  no  interest  is  chargeable  either  nnder  Act  XXXII  of  1839 
or  as  damages  under  section  73  of  the  Contract  Act,  on  a  ruqqa  which  makes 
no  mention  of  interest,  and  where  no  notice  has  been  given  that  interest  will 
be  charged. 

Kamal  Ammal  v.  Pecru  Meera  Lervai  (1)  and  101  P.  R.  1901  (Bura  v, 
Mailia  Sh  ah)  (2),  followed. 

Held  also,  that  a  vendor  is  entitled  to  a  charge  upon  the  property  in  the 
hands  of  the  buyer  for  the  amount  of  the  purchase-money  or  any  part  thereof 
remaining  unpaid,  and  for  interest  thereon,  and  that  12  per  cent,  per  annum 
is  a  fair  and  equitable  rate  of  interest. 

118  P.  R.  1107  {Saran  and  Company  v.  Bashcshar  Nath)  (3j,  followed. 

Second  appeal  from  the  decree  of  S.  S.  Harris,  Esquire,  iJivisioim 

Judge,  Shahpur  Bivision,  dated  the  29th  August  1911. 

Tek  Chanel,  for  appellant. 

Nanak  Chanel,  for  respondents. 

The  judgment  of  the  learned  Judge  was  as  follows  : — 

6/7i  Nov.  1912.  Hattioan,  .J. — So  far   as   is   material    for   the   purposes 

the  present  appeal,  the  facts  may  be  taken  to  he,  that  in  lOOC 
one  Gian  Singh  sued  to  redeem  certain  house  property  allege( 
to  he  in  the  possession  of  the  then  defendants,  as  mortgagees 

This  suit  was  compromised,  and  Hakim  Rai,  the  son  of  tUi 
said  Gian  Singh,  stated  in  Court  that  his  father  withdrefv  hi 
claim  at  the  recpiet^t  of  Lala  Arjan  Das  who  had  promised  t 
pay  him  the  sum  of  Rs.  1,875  in  full  settlement  of  liis  claii 
to  the  property. 

It  is  adiuitted  that  Lala  Arjan  Das  made  this  agreenien 
on  behalf,  and  in  the  interests  of  the  mortgagees  with  tli 
mortgagors  and  tliat  he  executed  a  ruqqa,  in  which  he  uudci 
took  to  \niy  the  said  ainoun'.  to  the  mortgagoi's  and  that  tl 
latter,  in  consideriition  tncreof,  gave  n})  nil  claims  (o  t'  | 
pn.perty. 


i 


(1)  (18!)7)  /.    L  R.  20  Mad.  481.  (2)  104  /'.  /?.  I'JOl. 

'.'])  118/'.  /?.  11)07. 


m 


May,  1913.  ] 


CIVIL  JUDGMENTS— No.  40. 


155 


Lala  Arjan  Uas  has  now  paid  up  the  sum  of  Rs.  1,875  and 
the  only  question  is,  whether  the  Divisional  Jiidge  was  right 
in  decreeing  the  present  plaintiff.  Hakim  Rai  (the  son  of  Gian 
Singh,  the  mortgagor)  interest  upon  the  said  amount 
from  the  15th  August  1908  up  to  date  of  the  institution  of 
this  suit.  The  ruqqa  admittedly  makes  no  mention  of  interest 
and  plaintiff  has  not  proved  that  he  actually  demanded  pa}^-!^ 
ment  of  interest  before  the  institution  of  his  suit.  In  these  1 
circumstances  he  would,  in  the  ordinary  course  of  things,  have  \ 
no  right  to  claim  interest  either  under  Act  XXXII  of  1839  or 
as  damages  under  section  73  of  the  Indian  Contract  Act  (see 
No.  10-i  P.  B.  1901  (Bnray.  Mailia  Shah)  (1),  approving  Kamal 
Ammal  v.  Peerii  Meera  Lervai  (2)  ). 

But  the  agreement  between  the  parties  in  1907  amounted 
to  a  virtual  sale  of  the  property  by  the  mortgagors  to  tlie  mort- 
o-agees  and  upon  the  authority  of  No.  148  P.  1\\  1907  (^Saran  aud 
Company  v.  Basheshar  Kath)  (3)  the  vendors  would  be  entitled 
to  a  charge  upon  the  property  in  the  hands  of  the  buyers  for 
the  amount  of  the  purchase  money,  or  any  part  thereof  remain- 
ing unpaid  and  for  interest  thereon.  In  the  case  cited,  this  Court 
held  that  the  principle  underlying  section  55  (4)  (h)  of  the 
Transfer  of  Property  Act  was  applicable  to  cases  arising  in  this 
Province,  and  this  decision  of  a  Division  Bench  is  binding 
upon  me.  I  hold,  therefore,  that  the  Divisional  Judge  was 
justified  in  allowing  interest  at  a  reasonable  rate  upon  the 
unpaid  purchase- money,  and  that  the  rate  at  which  such 
interest  has  been  allowed,  viz.,  Rs.  12  ;per  annum,  is  fair  and 
equitable.     I  accordingly  dismiss  this  appeal  with  costs. 

Appeal  dismissed. 


No.  40. 

Before  Hon.  Mr.  Justice  Rattigan. 

NIDHAN  SINGH— (Defexdant)— APPELLANT, 
Versus 
SHAM  SINGH  AND  OTHERS— (Plaintiffs)— 
RESPONDENTS. 

Civil  Appeal  No.  723  of  1911. 
Civil  Miscellaneous  No.  237  of  1911. 

Construction  of  deeds  in  India— the  real  meaning  nf  parties  to  be 
regarded — deed  of  adoption  by  Indian  ladies. 

Held,  that  deeds  and  contracts  of  the  people  of  India  ought  to  be 
liberall}-  construed  and  literal  sense  is  not  so  miich  to  be  regarded  as  the 
real  meaning  of  the  parties. 

(1)  104  P.  R.  1901.  (2)  (1897;  I.  L.  R.  20  Mad,  181. 

(3)  148  P.  R.  1907, 
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Hunoovian  Parsad  v.  Mns<<avimat  Bahora  Mwiraj  (1),  Janadhan  Vishnu 
V.  Anavt  (2),  Udai  Rnj  Singli  v.  Bhagu-an  Bak!<h  Singh  (^),  followed. 

A  deed  of  adoption  made  by  two  Indian  ladies  was  construed  as  effecting 
an  adoption  to  the  ladies'  deceased  son  and  husband  respectively,  as  the 
attendant  circumstances  showed  that  this  must  have  been  the  intention, 
although  the  deed  literally  referred  wrongly  to  -an  adoption  to  the  executanta 
themselves. 

Further  appeal  from  the  decree  of  H.  Scott-Smith,  Esquire,  Biviaioiial 
Judge,  Ferozepore  Divisicm.   dated  the  \9th  May  1911. 

Sheo  Narain,  for  appellant. 

Shadi  Lai,  foi'  respondents.  H 

The  judgment  of  tlie  learned  Judge  was  as  follows  : —  ■ 

Ith.  Nov  1912.  Rattigan,  J. — This   judgment   will   also   dispose   of  Civil 

Appeal  No.  724  of  1911  {Nidhan  Singh  v.  Dip  Singh  and  other.-i). 

The  pedigree  table  of  the  parties  is  set  out  in  the  judgment 
of  the  Divisional  Judge  and  is  admittedly  correct.  'J'he  facts, 
so  far  as  they  are  material  for  present  purposes,  are  as 
follows : — 

One  Sher  Singh,  son  of  Bhup  Singh,  died  in    1(^81,  leaving 

a  fairly    lai'go  estato.     After  his  deatli    his    widow    ^lussamniat 

Mahtabo,  and  his  mother   Mussammat   IMano,    ap])ear    to    liave 

succeeded  to    the    estate   on   the   usual   life    tenure.     On     tlie 

9th  October  1884  the  two  ladies    executed  a  deed    of   adoption' 

which  recited   that   defendant  Nidhana   had  been    adopted    by 

the  deceased   Sher     Singh   during  his   life-time   and   that    tlie 

executants  di^ew  up  the  document  in  question   in   order   to  give 

effect    to    the  expressed    wishes   of   the    deceased,    by     whose 

authority  tliey  purpoi'ted  to  be  acting.     Two  of  the  i-eversionary 

heirs,    Sarup  Singh,    the  grandfatlicr   nf    the    present    plaintiff 

Sham   Singh,    and  Mangal    Singh,    tlie  fatlier  of    tlie  plaintiffs 

Dip     Singh,   ttc,    thereupon    sued    for    a     declaration    to    the 

effect  that  tlie  deed  of  adoption    was    invalid   as    against    their 

reversionary  intci^ests,  and  on    the  27th    of   August    1887    lliey 

obtained  a  decree  to  that    effect.     Previously  to    tin's.    niiil;itioii 

in  re.spect  of  Sher  Singh's  estate  had  been  effected  in    tlie    uiiiiiL' 

of  defendant  Nidliana,  and  the  Revenue    authorities    refused    tt 

accede  to  the  prayer   of  the  reversioners    to    cancel    ihe    entry. 

on  tlie  ground  that  it  was   competent  to    the    widows    to   allow 

anyone  they  liked  to  have  possession  of  the   land   during   theii 

life-time.     On     the   2(ith   of  April     1889    one    of    the    al)or( 

mentioned   revei-sioners,  viz.,  Sarup  Singh  and    another  rever 


(1)  (IS.'ie)  GMon.  I.  A.  393  (-lllj.    (2;  (1908)  /.  L.  R.  32  Bom.  386  (390 
(3)  (1910;  /.  L.  H.  32  All.  '227  {P.  C). 
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sioner,  viz.,  Sawan  Singh,  the  paternal  uncle  of  Nidhana 
executed  a  written  agreement  in  which  after  reciting  the 
facts  of  the  previous  alleged  adoption  and  the  litigation 
which  ensued  thereon,  they  gave  ^fussanimat  Mano  and 
Mu.ssaramat  Mahtabo  authority  to  adopt  anyone  they  liked, 
and,  as  consideration  for  this  concession  the  said  two  rever- 
sioners received  in  immediate  possession,  80  hanals  out  of 
the  estate  of  the  deceased  Sher  Singh.  The  exact  terms  in 
which  this  authority  was  granted  are  as  follows  : — - 

"  Is  liye  ah  ham  hazaria  tahrir  haza  Jce  ilihtiar  dete  hain 
ke  in  Mussammaton  Mano  loa  Mahtab  Kaur  ko  ikhtiar  hai  ke 
khah  ki'si  ko  mutbanna  apna  mnqarrir  kar  leven.  Ham  ko  babat 
taqaiTi  mutbanna  ke  hisi  kism  ka  nzr  nahiu  Jwya,  na  aw  kist 
ki'sm  ka  ham  ko  daica  ho'ja.'' 

In  pursuance  of  the  authority  thus  given  to  them,  the  two 
widows,  on  the  27th  April  1889,  executed  a  deed  whereby 
they  purported  to  adopt  Nidhana,  and  the  terms  of  the 
document  are  as  follows  : — 

"  Ah  harue  ikhtiaruama  tabniat  musaddaqa  26th  April 
1889  az  mnsammian  Sai-ap  Singh  wa  Sawan  rvarisan  nazdiki 
ne  ham  ko  ijazat  mutbanna  korne  ki  dedi  hai,  lihaza  mnqiran 
ha  khushi  khinJ  Xidliana  mazkur  ko  mutbanna  apna  qarar  de  kar 
iqrar  karte  hain  ke  mnsamvii  Xidhana  mnzkv.r  hamara  mtifbanna 
hai:' 

It  appears  that  the  other  reversionaiy  heir,  ^langal 
Singh,  who  sued  successfully  in  1887,  was  not  a  party  to  this 
transaction,  and  that  lie  sul^sequently  appeared  before  the 
Revenue  authorities  and  protested  against  the  deed  of  gift 
executed  by  the  two  widows  on  the  same  day  on  which  they 
had  executed  the  deed  of  adoption.  The  Revenue  authorities 
liowever  refused  to  interfere  and  it  is  in  evidence  that  subse- 
quently ^Fangal  Singh,  on  two  occasions  at  least,  accepted 
Xidhana  as  the  representative  and  agent  of  the  widows 
during  their  life-time.  On  one  occasion  an  exchange  of  land 
was  made  b\'  ^langal  Singh  and  the  other  sharers  in  the  khata 
including  Nidhana,  and  on  another  occasion  ^^langal  Singh 
temporarily  cultivated  a  part  of  Sher  Singh's  land  and  paid 
rent  therefore  to  Nidhana. 

Within  twelve  years  of  the  death  of  the  survivor  of  the 
two  widows,  the  grandson  of  Sarup  Singh,  viz.,  Sham  Singh, 
and  the  sons  of  Mangal  Singh,  viz.,  Dip  Singh  and  others, 
bi'ought  two  suits  claiming  possession  of  their  respective  shares 
in  th«  estate  of  the  deceased   Sher  Singh,   to   which    in  th» 
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ordinary  course  of  things  tliey  would  respectively  be  entitled  to 
one-third,  Nidhana  and  his  uncle  Sawan  Singh  being  entitled 
as  reversionary  heirs,  to  the  other  third.  Nidhana,  however, 
claimed  to  be  entitled  to  the  whole  of  the  estate  as  the  adopted 
son  of  Sher  Singh,  and  his  claim  is  supported  by  his  said 
uncle.  The  Court  of  first  instance  dismissed  plaintiffs'  suits 
on  various  grounds,  whereupon  they  appealed  to  the  Divisional 
Judge,  who  accepted  both  appeals  and  granted  plaintiffs  a 
decree  with  costs  in  the  terms  prayed  for.  Defendant  has 
appealed  to  this  Court  from  the  decrees  of  the  lower  Ap  pellate 
Court,  and  I  have  heai'd  Mr.  Sheo  Narain  at  considerable 
length  on  his  behalf. 

The  contention  of  Nidhana  is  that  the  two  widows  in 
adopting  him  as  a  son  adopted  him  to  tlie  deceased  Sher  Singh 
and  that  this  adoption,  being  made  with  the  consent  of  the 
reversioners,  Sarup  Singh  and  Sawan  Singh,  was  equivalent 
to  an  adoption  made  by  the  widows  with  the  authority  of  the 
^  deceased  Sher  Singh.     Next  it  is  ai^gued  that  if  this    contention 

fails  as  against  all  the  plaintiffs,  it  should  be  held  to  prevail 
at  least  against  Sham  Singh,  whose  grandfather  gave  express 
consent,  for  valuable  consideration,  to  tlie  action  of  the  widows. 
Afr.  Sheo  Narain  also  urged  that  after  the  death  of  Sher  Singh 
Nidhana  acquired,  at  various  times  about  17  kanals  of 
land  which  formed  no  part  of  Sher  Singh's  estate  and  that  that 
area  should  in  any  event  be  excluded  from  tlie  area  of  227 
hajials  which  is  stated  in  the  plaint  to  represent  tlie  estate 
left  by  the  deceased  Sher  Singh. 

As  regards  the  appeal  against  Dip  Singh  and  others,  I 
have  no  hesitation  in  holding  that  it  must  fail.  !Mangal  Singh 
never  consented  to  the  adoption  hy  the  widows  and  the  only 
point  that  can  be  urged  against  him  and  his  descendants  is 
that  Mangal  Singh  by  his  subsequent  conduct  acquiesced  in 
what  the  widows  had  done.  Mr,  Sheo  Nai'ain,  however, 
candidly  admitted  that  this  plea  of  acquiescence  could  not  be 
supported,  and  that  the  Divisional  Judge  had  given  sound 
reasons  for  rejecting  it.  So  far  then  as  the  appeal  against 
those  plaintiffs  is  concerned  the  only  question  is  whether  they 
are  entitled  to  a  third  of  227  kanala  ov  to  a  tliird  of  the  227 
kanals  minus  the  17  kanals  alleged  to  have  been  acquired  l)y 
Nidhana.  !Mr.  Shadi  Lai,  on  behalf  of  all  the  respondents, 
conceded  that  it  was  possible  that  Nidhana  liad  acquired 
certain  land  for  himself,  and  he  was  quite  willing  that  the  area 
of  Sher  Singh's  estate  should  be  taken  to  be  210  kanah  and  not 
til.     The  result,  therefore,  will  be   that  the   appeal  as   against 
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Dip  Sing;li,  &c.,  is  accepted  to  the  extent  of  altering  the  decree 
of  the  lower  Appellate  Court  into  one  for  possession  of  the 
210  kanals  left  by  Sher  Singh.  In  all  other  respects  that 
appeal  is  dismissed  with  costs. 

Tui-ning  now  to  the  appeal  against  the  decree  in  favour 
of  Sham  Singh,  I  find  considerable  force  in  the  arguments 
addressed  to  me  by  Mr.  Sheo  I^arain.  The  Divisional  Judge, 
in  holding  that  the  result  of  the  agreement  of  the  26th  April 
1889  and  of  the  deed  of  adoption  of  the  27th  April  1889  was 
merely  to  make  Xidhana  heir  to  the  personal  property  of  the 
tAvo  Avidows,  lays  great  stress  on  the  literal  Avording  of  the  tAVo 
documents  Avhich  he  construes  as  meaning  that  the  widows  Avere 
given  authority  merely  to  adopt  a  son  to  themselves  and  did, 
under  the  terms  employed  by  them  in  their  oAvn  deed,  actually 
adopt  a  son  to  themselves  and  not  a  son  to  Slier  Singh.  It  has 
been  laid  doAvn  by  their  Lordships  of  the  Privy  Council  that 
"  deeds  and  contracts  of  the  people  of  India  ought  to  be  liber- 
"  ally  construed.  The  form  of  expression,  the  literal  sense,  is 
"  not  to  be  so  much  regarded  as  the  real  meaning  of  the  parties 
"  AA'hich  the  transaction  discloses — "'  Hitnooman  Far.'iad  v  Mnssain- 
viat  Bahura  Mviiraj  (1).  And  it  has  been  frequently  laid 
down  both  by  their  Lordsliips  and  by  the  Courts  of  this 
country  that  in  construing  such  deeds  and  contracts  regard 
must  be  had  to  all  the  attendant  circumstances  of  the  trans- 
action, (see,  int'')-  alia,  Janadluui  Vishnu,  v.  Anant  (2)  and 
Vdai  EaJ  Singh  v.  Bharjwan  Baksh  Singh  (3)  ). 

Accepting  this  canon  of  construction,  I  can  have  no  hesi- 
tation  in  holding  that  the  intention  of  Sai-up  Singh  and  SaAvan 
Singh  and  of  the  tAvo  widoAvs  Avas  that  the  adoption  should  be 
not  to  themselves  but  to  Sher  Singh.  To  hold  otherwise 
Avould  mean  that  the  AvidoAvs  surrendered  a  large  portion  of 
Sher  Siiigli's  estate  to  Sarup  Singh  and  Sa\A-an  Singh  for  no 
conceivable  benefit  either  to  themselves  or  to  Nidhana.  The 
AvidoAvs  Avere  in  possession  for  their  lifetime,  and  the  adoption, 
if  so  it  can  be  called,  of  a  son  to  themselA'es  would  have  been 
meaningless  and  of  ro  practical  benefit  to  anyone,  and  it  is 
difficult  to  believe  that  they  would  have  given  80  l-analu  of 
land  in  return  for  a  concession  of  no  value  AvhateA^er.  That 
they  Avere  anxious  to  adopt  a  son  to  Sher  Singh  is  clear  from 
the  deed  Avhich  they  executed  in  1884,  and  I  have  little  doubt 
that  after  their  failui-e  in  1887,  they  endeaA^ouied  to  persuade 
the  reversioneis   to   agi'ee  to    Nidhana   being   adopted    as   Sher 


(1)  (1856)  6  Moo.  1.  A.  393  (411).     (2)  (1908j  /.  L.  R.  32  Bom.  386  (390). 
(3)  (1910)  /.  L.  R.  32  All.  221  (P.  C). 
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Singh's  son  and  that  it  Avas  with  full  knowledge  that  this  was 
their  intention  and  their  object  that  Sarup  Singh  and  Saw^an 
Singh  executed  tlie  agreement  of  the  -0th  A  pail  1889. 

I  cannot,  therefoi-e,  agree  with  the  Divisional  Judge  that  the 
intention  of  the  parties  must  be  gathered  from  the  strict  terms 
used  in  the  agreement  and  in  the  deed  of  adoption,  and  that 
the  circumstances  of  the  transaction  must  be  ignored.  In  my 
opinion,  all  the  parties  concerned  were  well  a\\are  that  the 
intention  of  the  widows  was  to  appoijit  an  lieir  to  tlie  hist  male 
holder  of  the  estate,  and  in  arriving  at  this  conclusion  1  am 
influenced  by  the  facts  that  this  A\as  obviously  I  he  real  wish 
of  the  widows  and  that  the  deeds  were  drawn  up  in  all  pro- 
bability by  some  village  scribe  of  scanty  knoAN  ledge  of  legal 
terms  and  expressions. 

I  liold,  accordiugl}-.  that  so  far  as  the  plaintiff.  Sham 
Singh,  is  concerned,  the  adoption  of  Xidhana  as  the  son  of 
Slier  Singh  had  the  express  approval  of  his  grandfather 
Sarup  Singh,  who  received  valuable  consideration  for  acceding 
his  assent  to  the  action  of  the  widows,  and  that  this  adoption 
is  binding  ujion  Sham  Singh.  I  therefore  accept  the  defen- 
dant's appeal  against  the  decree  of  the  Divisional  Judge  in 
favour  of  Sham  Singh  and  reversing  the  decree,  I  dismiss 
Sham  Singh's  suit  with  co^ts  throughout. 

J/^tewi  accepted. 


No.   41. 

Before  Eon.  Mr.  Jiif^tice  Robcrtsuu  a)i<l  Hon.  Mr,  Justice 

Chrci,. 

LALLU  xMAL— (DErKEE-HuLDi:!;)— APPELLAXT, 

SHAMAS-UU-DIN      )  _n>,  ..vr.r.   ^  ^ 

AND  OTHERS  AND    j      (.i  i^viNriFi.;  '  RHSrON- 

:mussammat  math  a  ]     , ,  ,,        ,  t  dents. 

JAN  AND  ANOTHER  j -(Jn-JH-vr-DLim.Ks)  j 
Civil  Appeal  No.  045  ol  lI'l-J. 

Junsdirtion—iaUuili'in  of  miit     .■.»(/  (uj'iinsi  iln  ni'-liohlcr  ami  judgment'  * 
dtbtor  III  ifttabli^Ji    ri'jht    lu   ullutli   i>iviiLrti/  -ulnthcr   luliic   "/  t<ioi>crtij   or 
amuunl  <>f  decree. 

Held,  lluit  lui  the  i)iir|>osc.-  of  jtuisdiclioi),  Ihc  vahic  of  a  suit  I'f  an 
uusucccssful  chiiinaul  uuder  ordt-r  L'l,  rule  58  of  the  Code  vi  Civil  Proco- 
dure  1908  against  belli  the  decree-holder  and  tlio  judgment-debtor  to  obtain 
a  declaration  ihal  certain  property  is  lus  and  not  liable  to  atlaclimeut  as  llio 


I 

I 
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property  of  a  j  Lulgment-deblor,   is   tlie    value   of   the   property   and   not  the 
amount  of  the  decree,  whether  the  judgment-debtor  resists  the  chiim  or  not, 

Du-arka   Dox  v.  Kameshar     Prasad   (1)   and    9-1   P.  R.   l!)0^    (F.   B.) 
Slier  Ali  Skah  v.  Lachman  Dan  (2),  explained  and  folloAved. 

55  P.  R.  1906  {Bishmi  v.  Lol  Singh)  (3),  and  142  P.  R.    lOOG  {Zorcncar 
Singh  v.  Deioa)  (4),  referred  to. 

First    appeal  from    the  decree    of    Khaivaja    TasaJchik   Hnsam, 
SiihnnUnate  Judge,  \<it  Class,  Delhi,   dated  the  \hth  April  1910. 

Shacli  Lai,  for  appellant. 

Fazl  Ilalii  and  Gopal  Cliand,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by — 

Chevis,  J. — In  execution  of  his  decree  against  Mussammat  9//*.  Nov.  1912. 
Malka  Jan  and  Mussammat  Hiro  Jan,  Ksillu  Mai  had  the 
property  in  suit  attached  and  applied  for  its  sale.  The 
plaintiffs,  having  filed  an  objection  without  success,  brought 
this  regular  suit,  urging  that  the  property  was  their  own  and 
that  Mussammat  Malka  Jan  and  Mussammat  Hiro  Jan  had  no 
power  to  mortgage  it.  The  lower  Court  having  given  the 
plaintiffs  a  decree  ia  part,  Kallu  Mai  appeals  to  this  Court 
urging  that  the  suit  should  be  dismissed  in  toto. 

A  preliminary  objection  is  raised  on  behalf  of  the  plaintiffs- 
respondents  that  the  value  of  the  suit  is  less  than  Rs.  5,000, 
and  that  appeal  lies  to  the  Divisional  Court.  It  is  admitted 
that  the  value  of  the  property  in  question  is  over  Rs.  5,000, 
and  that  the  value  of  the  decree,  including  costs,  is  under 
Rs.  5,000.  It  may  also  be  noted  that  Mussammat  Malka  Jan, 
and  Mussammat  Hiro  .Jan,  though  made  defendants  in  the 
pi'esent  suit,  have  not  appeared  in  Court,  and  so  there  is 
neither  admis.sion  nor  denial  of  the  plaintiffs'  claim  on  the 
record  so  far  as  these  two  defendants  are  concerned. 

For  the  plaintiffs-respondents,  reliance  is  placed  on  55 
P.  E.  1906  {Bishmc  v.  Lai  Singh)  (3)  and  142  P.  E.  1906 
(Zorawar  Singh  v.  Dewa)  (4)  while  for  the  appellant  Bioarha 
Das  V.  Kaiceshar  Prasad  (])  is  quoted.  The  Full  Bench  ruling 
of  this  Court,  94  P.  E.  1908  {Sher  Ali  Shah  v.  Lachman  Das)  (2) 
has  also  to  be  considered. 

In  55  P.  E.  1906  {Bishnu  v.  Lai  Singh)  (3)  it  is  held  that 
in  such  cases  whei^e  there  is  no  dispute  between  the  plaintiff 
and  the   judgment-debtor   the  value   of   the  suit   is    the   value 

(1)  ri894)  1.  L.  R.  17  All.  69.  (3)  55  P.  R.  1906. 

(2)  94  P.  R.  1908  (F.  B.).  (4)  142  P.  R.  1906. 
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of  the  decree  sought  to  be  realized   and    not   the   vahie   of   the 
property.     In  142  P.  R.    1906    (Zorawar    Singh   v.    Bewa)   (1) 
the  same  is  held.     We  have  called   for    the   records   of  these 
cases  and  find  that  in  both  cases    the    judgment-debtoi'    (or  his  | 
representative)  was  a  party.     In  both  cases,  hoAvever,  it  would 
appear   that    the    judgment-debtor   was    siding    with,    and    not 
opposing  the  plaintiff.     In  fact,  as  pointed  out  in    94  P.  P.  1908 
(P.    P)    (Sher  All  Shah  V.    Lcichman    Das)   (2),    the  judgment- 
debtor  in  142    J-.  R.    190G   (Bishnu    V.    Lai  Singh)    (1)    actually, 
gave      evidence    in    favour  of     plaintiff.     In    Divarha     Das    tiS 
Kamesliar  Prasad  (3)  the  test  laid  down  as  the  criterion  in  sufli'^r 
oases  is  tlie  making  of  tlie  jndgment-debtor  a  pai-iy  to   the  .suit^ 
It  is  held  that  where  he  is  not  made  a    party,    the    value  of  th™' 
suit  is  the  value  of  tlie  decree  souglit  to    be    enforced,  but   that 
whei'e  he  is  impleaded  the  value  of  the  suit  is  the  value  of  the 
property.     The  reason  given  for  the    distinction    is    that    when 
the  judgment-debtor   is     made   a    party    the    decision     arrived 
at  is  res  jtidtcata  het-ween  him  and  the  plaintiff  and  so  covers  the 
whole  of  the  property  and  not  merely  so  much  of  the  property  as 
may  be  siifhcient  to  satisfy  the    decree.     Nothing  is  here    said 
as  to  the  judgment -debtor's  disputing  the  claim  of  tlie    plaintifE 
or  admitting  it;    lliis  is  a  matter  which  is  evidently  regarded  a.<? 
immaterial. 

We  now  turn  to  94  P.  P.  1908  (P.  P.)  (Sher  Ali  Shnh  v. 
Lacliman  Dan)  (2).  The  order  i^eferring  the  case  to  a  Full  Bencli 
is    one  in    which    tlie    leai-ned  Judge    divides    suits  into    three 

classes  : — 

(a)   When    property    attached     has    been    released   on 

objection,  and  the  decree-holder  sues  for  a  declara- 
tion that  the  property  is  liable  to  attachment. 

(//)  When  propei-ty  attached  has  not  been  released,  the 
olijeciion  being  disallowed,  and  a  suit  is  brought  by 
tlie  objector  afjainst  the  dt'cn-e-hohler  to  declare  the 
projKity  not  liable,  the  judgment-debtor  siding 
with  1  he  objector  and  not  claiming  the  projjcrly  as 
his. 

((•)  When  property  attached  has  not  l)een  i-eleased,  the 
objection  being  disallowed  and  the  objector  bring.s 
a  suit  against  tlie  dccree-huJiler  aud  the  j ml tjinoit -debtor 
to  declai'e  the  propei'ty  not  liable,  the  judgment- 
debtor  lesi.sting  the  suit  and  claiming  the  property 
as  his  and  the  plaint  as.serting  that  this  )«  the 
judguaent-debtor's  attitude. 


(I)  142  P.  R.  1906.  (2)  94  P.  R.  1908  {F.  B.), 

(3)  (1894)  /.  L.  li.  17  AIL  69. 
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^VitIl  class  (a)  we  are  not  concerned.  The  leai-jied  Judge 
lield  tliat  iu  class  (b)  tLe  subject-matter  of  the  suit  was 
prohahlij  the  decretal  amount.  This,  however,  was  not  a 
definitely  expressed  opinion.  It  appears  also  to  us  extremely 
doubtful  if  the  learned  -ludge  intended  to  include  iu  class  (6) 
any  suits  brought  by  the  objector  against  the  decree-holder  and 
(he  Jud'jmod-dchlor.  The  case  then  bofji  c  tiij  Court  was  one 
falling  under  class  (c).  After  reviewing  several  reported  cases 
the  learned  Judge  concludes  by  citing  with  appi-oval  the  ruling 
Daarka  Das  x.  Kamoshar  Prasad  (I)  pointing  out  what  Avas 
the  test  applied  iu  that  case,  and  saying  "  the  learned  Judges 
"  make  use  of  arguments  that  have  my  entii'e  assent,  pointing  out 
"  among  other  things,  that  the  title  to  the  whole  of  the  property, 
"  in  the  case  put,  which  is  similar  to  my  class  (c)  above,  will 
"become  res /»(7iVato  as  between  all  the  parties  to  the  suit." 
(It  may  here  be  noted  that  in  the  Allahabad  case  the  represen- 
tative of  the  judgment-debtor  did  not  defend  the  suit.) 

The  judgment  of  the  Full  Bench  was  simply,  "  fui  the 
reasons  given  in  the  referring  order  we  hold  tliat  tlie  [)roper 
"valuation  of  this  case  for  purpose  of  jm-isdietion  is  the  value 
"  of  the  property  attached  and  not  the  decretal  amount.  '' 

After  duly  considering  the  above  judgment  we  think,  that 
the  learned  Judge  who  wrote  the  referring  order  meant  to 
make  a  distinction  between  cases  in  which  the  jilaiutiff  sues 
the  decree-holder  alone  and  cases  in  which  the  plaintiff  joins 
the  judgment-debtor  as  a  co-defendant,  and  that  this  judgment 
cannot  be  quoted  as  authority  for  saying  that  unless  the 
judgment-debtor  actually  cuutests  the  claim  the  value  of 
the  suit  must  be  regarded  as  the  value  of  the  decree  souglit 
to  be  enforced,  regardless  of  the  r|uestiou  whether  the  judg- 
raeut-debtor  is  added  as  a  party  or  not.  "We  take  it  that  tlie 
Full  Bench  of  this  Court  has  followed,  and  in  no  way  dissented 
from,  the  Allahabad  ruling. 

In  the  present  case  the  judgment -debtors  have  been  made 
defendants  to  the  suit,  and  following  the  Allahabad  ruling  and 
the  Full  Bench  ruling  of  this  Court,  as  we  um^erstand  it,  we 
hold  that  the  value  of  the  present  suit  is  the  value  of  the 
property.  It  follows  that  the  value  of  the  suit  is  over  Rs.  5,000, 
and  that  appeal  has  rightly  been  preferred  to  this  Court. 

[The  remainder  of  the  judgment  is  not  required  for  the 
pui'poses  of  this  repoi't.] 


(1)  (1894)  /.  L.  R.  17  Ail  69. 
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No.  42. 

Bofow  Hon.  Mr.    Juatirc    Rohertson    and    Hon.    Mr.    Justice 

Beadmi. 

MAJOR  STEPHENSON— PETITIONER, 
Versus 
THE  MUNICIPAL  COMMITTEE  OF  LAHORE- 
RESPONDENT. 

Civil  Reference  No.  12  of  1912.  0 

Puiijub  Muni'-ipal  Ad,  XX  of  1891,  section  i^^-ivater-lux  in  Ciiil   Station, 
jMhorc—on  buildings  not  connected  loith  the  main. 

Held,  that  the  words  "the  works"  in  section  44,  Punjab  Municipal 
Act,  mean  "  the  works  as  they  stand,"  and  consequently  the  water-tax  levi- 
able under  Punjab  Notification  No.  5S5,  dated  8th  December  1897,  cannot  be 
imposed  upon  the  occupier  of  a  house  merely  because  a  closed  water  pipe, 
from  which  no  one  can  benefit  as  it  stands,  passes  within  500  feet  of  the 
house. 
^  Branson  v.   The  Mv.nicipal  Commissioners  for  the   toicn   of   Madras  (1), 

referred  to. 

Case  referred  under  section  84  of  the  Municipal  Act,  bi/  Lieutcncud- 
Colonel  C.  G.  Parsons,    Commissioner,    LaJiore,    xoitlt    his  No. 
1781,  dated  the  2Sth  November  1911. 
Kevio,  for  2:)etitioner. 

Hari  CLancI,  for  respondent.  , 

Tlie  judgment  of    tlie  Court  was  ilelivered  by — 

9th  Nov.  )912.  RoBEETSON,  J. — 1  Lis  is  a  case  of  very   considerable    impor- 

tance. § 

It  appears  that  one  Major  Steplionsoir   resides   in    a   liouse 
situated  on  tire   Jail  Road,    Lalioi-e.     Along  this  Jail    road  mus 
tlie  main  water  pipe,  witli    wliicli    Major   Steplienson's  liouse  is 
not  connected.     The   nearest   hydrant    to   Major     Stephenson's  '^ 
house  is  said  to  be  at  a  distance  of  :^  of  a  mile. 

The  Municipal  Committee  of  Lahore  called  upon  Major 
Stephenson  to  pay  water- tax  at  the  rate  of  Rs.  2-8-0  per  cent, 
on  the  rent  of  his  house.  Now  this  occurrence  took  place,  tve 
mny  note,  before  the  passing  of  tlio  Act  which  is  at  present  in 
force,  and  comes  within  the  purview  of  Act  XX  of  1891.  The 
authoiity  in  the  Act  itself  for  levying  any  such  tax  appears  to 
be  contained  in  section  44,  which  runs  at5  follows: — 

"  44.  (1)  Besides  tlie  taxes  mentioned  in  the  foregoing 
"  section,  a  Committee,  witli  tlie  previous  sanction  of  the  Local 
"  Govenmient,  may,  for  the  purpose  of  constructing  or  maiiitaiu- 

(1)  (1879;  T.  L.  R.  2  Mad.  362   (F.  B.). 
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"  ing  woi'ks  for  tlie  supjily  of  Avater  to  the  Municipality  or 
"  pajing  the  principal  or  interest  of  any  loan  raised,  for  the 
*'  construction  of  such  works,  impose,  in  manner  dii'ected  hy  this 
'*  Act,  a  tax  to  be  called  the  water-tax,  upon  buildings  or 
"  lauds  which  are  so  situated  that  their  occupiers  can  benefit  by 
"the  works. 

"  (2)  The  rate  or  amount  of  the  tax  so  imposed  on  difEerent 
*'  buildings  or  lands  may  be  determined  with  reference,  among 
"  other  considerations  to  their  distance  from  the  nearest  point 
*'  at  which  the  water  is  deliverable  by  the  works  and  to  their 
"  level ;  but  in  fixing  it  regard  shall  be  had  to  the  pi'inciple 
"  that  the  total  net  proceeds  of  the  tax,  with  the  estimated 
"  income  from  payments  for  water  supplied  from  the  Avorks 
"  under  special  contracts,  should  not  exceed  the  amount  i-e- 
'*  quired  for  the  said  pui'pose." 

The  procedure  for  imposing  a  tax  is  laid  down  in 
section  45. 

Section  63  provides  that  the  tax  shall  be  paid  by  the 
occupier  of  the  property.  The  only  other  section  of  the  Act, 
which  was  quoted  to  us,  as  giving  any  authority  for  the  levy 
of  a  water-tax  is  section  120  H.,  which  runs  as  follows,  and  to 
which  we  shall  have  occasion  to  refer  again  later  : — 

"  120  H.  The  Committee  may,  from  time  to  time,  fix  the 
"  rates  and  charges  to  be  made  in  respect  of  communications 
"  fi'om  and,  connections  with,  mains  oi  service  cables,  wires  and 
"  pipes  for  the  supply  of  lighting,  telephonage,  gas  or  water, 
"  and  in  respect  of  meters  or  other  appliances  for  testing  the 
"  quantity  or  quality  thereof  supplied,  and  may  levy  such  rates 
"  and  charges  accordingly." 

Under  section  45  a  notification  was  issued  fixing  the  rate 
of  water-tax  to  be  levied  in  certain  circumstances  at  Ks.  2-8-0 
per  cent.     That  notification  runs  as  follows  : — 

Water- tax. 
No.  585,  dated  8th  December  1897. 

"  It  is  hereby  notified  that,  with  the  previous  aanctioii  of 
"  the  Local  Government,  the  Municipal  Committee  of  Lahore, 
"  in  the  Lahore  District,  in  accordance  with  the  provisions  of 
"  section  45,  sub-section  (7)  and  (8)  of  the  Punjab  Municipal 
"  Act,  XX  of  1891,  has,  at  a  special  meeting  held  on  the  30th 
"  October,  1 897,  directed  the  imposition  of  a  water-taX  under 
"  section  44  (1)  of  the  said  Act  at  the  rate  of  Rs.  2-8-0  per  cent. 
'•  on  the  rents  of  all  houses  and  buildings  in  the  civil  station  of 
"  Lahore  which  are  situated  within  500  feet  from  the  public  water 
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"  maiu  and  are  not  connected  with  sucli  main  ;  provided  that 
"  houses  and  buildings,  the  rental  value  of  which  does  uot 
"  exceed  Rs.  40  per  month,  shall  be  exempt.  The  Municipal 
"  Committee  has  Hxed  tlie  1st  April  1898  as  the  date  from 
"  which  the  said  tax  shall  come  into  force,  and  the  payments 
"  sliall  be  made  by  the  occupiers  of  houses  and  buildings  f|uar- 
"  terly  in  advance  on  1st  day  of  April,  the  1st  day  of  July, 
'■  the  1st  day  of  October,  and  the  1st  day  of  January  of  each 
"  year." 

It  appears  that  in  1905  a  A^ery  similar  case  aiose.  The 
Municipal  Committee  made  a  similar  claim  against  which  an 
appeal  was  made  to  the  Commissioner  of  Lahoi-e,  and  we  think 
it  best  to  quote  the  order  passsd  by  the  Commissioner  on  that 
occasion  in  its  entirety  : — 

"  I  think  that  the  Lahore  Municipal  Committee  would 
"  have  been  better  advised  to  send  their  Secretary  to  attend 
"  my  Court  in  compliance  with  my  notice  of  the  8th  May 
"  1905. 

"  The  facts  of  the  present  case  are,  that  a  new  main  was 
*'  hiid  down  past  appellant's  house  in  January  1904-.  and  that 
"  hydrants  were  not  put  up  till  October  1901.  Appellant  has 
"  been  charged  with  water-tax  under  notification  No.  585,  dated 
"  8th  December  1897,  from  January  1904'.  His  contention  is 
"  that  he  ought  not  to  be  asked  to  pay  water-tax  until  the 
"  hydrants  were  put  up.  1  am  bound  to  say  that  this  contention 
"  appears  to  me  to  be  sound.  In  reply  to  a  question  what 
"  benefit  the  pipe  was  to  appellant  until  a  hydrant  was  jjut  up, 
"  the  committee's  representative  states  that  appellant  could 
"  have  connected  his  house  with  the  maiu.  But  the  notification 
"  under  which  the  tax  is  levied  affects  only  houses  and  build- 
"  in"s  which  are  not  connected  with  the  main.  Such  houses 
"  derive  no  benefit  from  the  main  until  hydrants  are  put  uj), 
"  and  should  not,  in  my  opinion,  be  taxed  until  hydrants  are  put 
"  up.  Mr.  McDonald  has  paid  the  tax  from  October  1904. 
"  The  appeal  is  allowed  with  costs." 

This  case  has  arisen  because  the  Committee,  in  their 
wisdom,  are  of  opinion  tluit  the  judgment  passed  by  the 
Commissioner  in  a  precisely  similar  case,  to  which  they  were 
parties,  is  not  correct;  and  they  have,  we  understand,  in  the 
face  of  that  judgment  been  calling  upon  liousc  occupiers  in  the 
civil  station  of  Lahore  to  pay  this  water-tax  at  Ks.  2-8-0  i)er 
cent,  under  the  notification  quoted  above.  Major  Stephenson 
has  resisted  that  attempt,  and  we  are  glad  to  see  tiiat  the  Com- 
mittee were  ordered  to  suspend  the   levy  of  this   tax   pending  a 
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reference  to  this  Court.  The  reference  has  been  made  by 
Colonel  Parsons,  Commissioner  of  Lahore,  under  section  84  of 
the  present  Municipal  Act,  and  this  again  we  consider  it 
desirable  to  quote  in  extenso.     It  runs  as  follows  : — 

"  Read  Committee's  Eesolution  No.  86,  dated  27th  May  1911, 
and  Major  Stephenson's  appeal  therefrom.  Read  also  my 
order  of  8th  November  ]91l,  which  may  be  read  as  part  of  this 
order  of  reference  : — 

Tlie  Municipality  have  .suggested  that  T  should  state  this 
cnse  for  ihe  decision  of  the  Chief  Court. 

The  point  is.  whether  under  section  61  (A)  of  the  new 
Municipal  Act  (section  44  of  the  old)  and  Punjab  Notification 
No.  585,  dated  8th  December  1897,  the  Municipality  can  levy 
water-tax  from  a  person  i-esiding  in  a  house  within  500  yards 
of  the  water-main  (in  the  present  case  the  main  is  outside  the 
house  dooi'),  when  no  water  connection  to  the  house  has  been 
establi.shed.  Tlie  Commissioner  in  1905  decided  ex  parte  that 
there  should,  in  such  circumstances,  be  a  hydrant  within  500 
yards  to  justify  such  lev}-. 

The  case  has  been  fully  stated  in  the  note  of  the  Secretary 
of  the  Municipality,  dated  8th  April  1911.  in  the  note  of  the 
President  (D.  C),  dated  13th  April  1911.  and  the  note  of  the 
legal  adviser  of  the  Municipality,  dated  2nd  ^lay  19J1,  copies 
of  which  have  been  extracted  from  the  Municipal  file  and  are 
attached. 

The  point  or  a  similar  one  is  most  exhaustively  discussed 
in  a  Full  Bench  ruling  of  the  High  Court,  Madras,  {Branson  v. 
The  Municipal  Commissimers  for  the  town  of  Madras)  (1). 
This  was  a  ruling  of  1879,  C.  Branson  being  appellant  against 
the  ^Municipal  Corporation  of  Madras.  One  of  the  Judges  dis- 
sented. The  decision  in  this  ruling  was  that  a  Municipality 
could  levy  water-tax,  even  within  a  division  of  the  Municipality 
into  which  water  supply  .sj-stem  had  not  been  introduced. 
(The  Madras  Municipal  Act  was  however  there  in  force). 
This  ruling  contains  many  observations  very  apposite  to  the 
present  question  now  being  referred  ;  and  it  is  clear  that  the 
question  is  by  no  means  easilj'  to  be  decided.  The  question  is 
of  such  general  importance  in  Lahore,  and  likely  to  crop  up 
continually  as  house  building  extensions  occur,  that  T  think  tliat 
an  authoritative  decision  is  desirable. 

^ly  own  opinion  at  first  inclined  to  coincide    with  the   Com- 
missioner's decision  of  1905,  but,  after   leading    the  Secretary's 

(I)  (1879)  LL.R.2  Mad.  362  (F.  B.l, 
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note  of  8t]i  April  1911    and   the   Madras   ruling,  I   feel   donbt. 

The  argument    that   the   occupier   cannot   force    tlie    owner   to 

establish  connection  is  an  individual  one.  When  the  main  runs 
near  houses,  the  general  result  likely  to  occur  if  water-tax  were 
levied  on  unconnected    houses  would  be  that   people   would   not 

take  them  or  would  abandon  them  until  or  unless  connections 
were  established  ;  thus  the  general  result  would  be  that  owners 
would,  as  a  bod}^,  be  forced  to  establish  them,  and  it  is  general 
results  that  legislation  has  to  keep  in  view.  I  mention  this 
argument,  as  it  is  one  of  the  main  arguments  of  Major  Ste- 
phenson. 

I  think  the  arguments  for  either  side  so  considerable  that 
I  I'efer  the  point :  I  think  it  quite  possible  that  the  words 
so  situated  that  their  occupiers  can  benefit  by  the  works  were 
imported  into  the  Punjab  Municipal  Acts  of  3891  and  1911 
owing  to  the  Madras  ruling  of  1879,  the  legislators  being 
inclined  to  agree  with  the  dissenting  Judge.  If  this  surmise 
wei'e  correct,  then  the  ii^tention  of  the  Punjab  Act  would  be  that 
the  Municijiality  could  levy  in  a  case  like  the  one  now  refei'red. 
Pending  the  result  of  this  reference  levy  from  Major  Stephenson 
should  be  suspended." 

With  respect  to  this  reference  we  will  proceed  to   deal   first 
with  the  judgment  of  the  Madras  High  Court  which  apparently 
has  been  quoted  by  the  Commissioner  as   the    authority   on   the 
point  before  us.     It  is,  however,  of  no  use  to  us  in  this  case.     It 
was  a  judgment  regarding  the  terms  of  a  particular  Act^  which 
Act  is  not  in  force  in  the   Punjab,    nor   is    the    wording   of   the 
Punjab  Act  at  all  identical  with  that  of  the  Madras  Act,  nor   is 
the    point   before   us   identical   with    the     point   before   them. 
Their    decision   was  in   that   case  that  the  Act  gave   the  Com- 
mittee    power     to     levy   a    tax,    quite   independently   of   any 
corresponding   liability    on     the   part  of    the    Committee   and 
we  know  that  this  view   has    been    taken  in   regard   to  certain 
Acts  of  the  legislature  in  England   of   late  years.      We  have    no 
reason  to   doubt   that   the   ruling   of   the  Madras   Court    was, 
on   the   point   bof  Ji-e   it,    quite  correct,  but  the  point  before  us 
is    quite   a  different     one.     Section   44   provides    that     a   tax 
may  be  levied  upon  l)uildings   or  lands    so  situated  that    their 
occupiers  may  benefit  by   their   works.     A   notification   by    the 
Local  Government,  No.  585   of   8th    December   1897,    indicates 
certain  classes   of   persons  as   coming   within  the   purview   of 
section  44.     We  have  to  decide  whether  or  not  ISIajor   Stephen- 
sou  comes  within   this  category.     That   notification   was   issued 
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j  under  sectiou  45  of  the  Act  which,  so  far  as  we  cau  see,  is  the 
only  authority  under  which  the  Committee  coukl  levy  a  tax  of 
this  kind.  For  purposes  of  compax-ison  we  asked  the  learned 
pleader  for  the  Committee  to  point  out    to  us  uuder  Avhat  f  ar- 

I  ther  notification  a  tax  of  5  per  cent.  Avhich,  we  understand,  is 
levied  upon  houses  which  are  connected  up  with  the   main,   has 

;,      been  levied.     But  he  is  unable  to  produce  any,  and   states   that 

!j  this  tax  is  levied  in  accordance  with  rules  passed  under  section 
120  H.,  a  sectiou  which  we  note  was  oidy  imported  into  the  Act 
in  the  year  1900.  and  apparently  has  no  connection  at  all  with 
the  actual  tax  uuder  discussion,  but  provides  fur  a  charge  being 
made  for  connections  and  plant.  AVe  therefore  can  get  no 
assistance  in  interpreting  the  notiticatiun  under  discussion  from 

M    any  other  similar  notification. 

'  We  find  that  section  4.4  provides  that   for    certain  purposes 

a  tax  to  be  called    a   water  tax    may  be    levied  upon   buildings 

I  or  lands  which  are  so  situated  that  their  occupiers  can  benefit 
by  the  works.  In  tlie  notification  issued  uuder  section  15  it  is 
provided  that  the  tax  should  be  levied  at  the  rale  of  Rs.  2-8-0 
per  cent,  on  the  rent  of  houses  and  buildings  in  the  civil  station 
of  Lahore,  which  are  situated  within  500  feet  from  the  public 
Avater-main  and  are  not  connected  with  it. 

We  have  given  the  puint  our  most  careful  cousitleration  and 
we  are  unable  to  accept  the  contention  of  the  Municipal  Com- 
mittee that  the  occupier  of  a  house  is  in  a  position  to  benefit 
by  the  woiks  merely  by  reason  that  a  closed  water  pipe  passes 
within  500  feet  of  his  house.  The  interpretation  placed  upon 
the  notification  by  the  Commissioner,  which  we  should  have 
supposed  would  have  been  held  binding  upon  the  Municipal 
Committee  in  1905,  until  reversed  by  competent  authority  seems 
to  us  to  be  a  reasonable  one.  We  think  that  section  44  clearly 
means  buildings  or  lands  so  situated  that  their  occupiers  can 
derive  benefit  from  the  works  as  they  stand,  and  not  that  by 
having  further  connections  made  and  paying  an  additional  tax 
they  can  put  themselves  into  a  position  to  benefit.  The  section 
does  not  say  that  those  are  liable  who  can  by  taking  connection 
get  themselves  into  the  position  tu  benefit,  but  that  they  are 
so  situated  that  the  occupiers  can  benefit  fi'om  the  works.  No 
doubt  the  words  used  in  the  notification  are  500  feet  fi'oni  the 
public  water-main,  but  we  think  a  reasonable  and  proper  in- 
terpretation is,  "  the  public  water-main  fi'om  which  water  can 
be  dx-awn  "  and  not  "  public  water-main  absolutely  closed  and 
from  which  no  one  can  benefit  as  it  stands."  We  do  not  know 
that  the  benefit  can  be  restricted   to   hydrants.     There   may   bo 
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other  methods  by  which  occupiers  could  benefit,  but  it  is  not 
alleged  that  any  such  exist  and  we  know  that  in  this  case  the 
nearest  hydrant  is  not  within  500  feet  of  Major  Stephenson's 
house.  We  hold  that  the  principle  laid  down  by  the  Commis- 
sioner of  Lahore  in  his  order  dated  the  19th  Jlay  1905  is  correct, 
and  that  the  notification  No.  585  of  December  1897  does 
not  justify  the  Committee  in  claiming  this  rate  from  Major 
Stephenson,  and  Ave  reply  to  the  reference  accordingly. 


No.  43. 


Before  Bon.  Sir  Arthur  Reid,  Kt.,  Chief  Judge,  and 
Hon.  Mr.  Justice  Battigan. 

MUSSAMMAT  ZAINAB  BIBI  AND   OTHERS— 
(Defendants)— APPELLANTS, 

Versus 

BADAR-UD-DIN— (Plaintiff)— RESPONDENT. 

Civil  Appeal  No.  1033  of  1910. 

Chi-ilom—Siuccssion  by  dattglitcr  in  jnxscncc  of  cuUulcrals—  self-acquired 
jn-opeiiy—ArCiins,  Sharalqnir  tahsil,  Lahore  dislrict — ouus  probandi — 
Riwaj-i-am. 

Heldy  that  the  plaintiff,  the  uncle  of  the  last  male  owner,  on  whom  the 
burden  of  proof  lay,  had  failed  to  establish  his  right  bj'  custom  among 
A  rains  of  the  Sharakpur  lalisil,  to  succeed  to  the  self-acquired  property  of  his 
nephew  in  preference  to  that  nephew's  daughter. 

C.  A.  733  0/  1899  (printed  as  a  foot-note  to  110  P.  F.  1906  (Daya 
Ram  V.  Suhel  Singh)  at  page  414  (421)  (1) ),  followed. 

28  P.  R.   1B93  {Chirogh  Din  v.  Mamraan),  distinguished. 

18  P.  R.  1896  {Mussammat  Ichhri  v.  Jowahira)  (3),  98  P.  R.  1894  (Dilsukh' 
Ram  V  Nalhu  Singh)  (4),  52  P.  R.  1896  {Masta  v.  Pohlo)  (5),  73  P.  R.  1896 
(Sham  Ram  v.  Mussammat  Hemi  Bai)  (6j,  97  P.  R.  1902  (Ghulam  Mohayu, 
Din  v.  Faiz  Bakhsh)  (7),  65  P.  R.  1903  (Maha  Ram  \.  Earn  Mohar)  (8j,  78/'.  R. 
1904  {Muhammad  Umar  v.  Kiipal  Singh)  (d),  12  P.  R.  1%8  {Allah  Dilla  v. 
Shahna)  (10),  44  P.  R.  1909  {Sawan  v.  Sahib  Khatun)  (11),  and  49 P.  R.  1910 
(Amir  v.  Mussarnmat  Sharf  Nnr)  (12),  referred  to. 

Held  also,  that  it  had  not  been  proved  that  the  entries  in  the  Riwaj-i-am 
and  Record  of  Rights  of  1856,  1867  and  1894  refer  to  self-acquii-ed  property. 


(1)  110  /'.  R.  1906  (p.  421).  (7)  97  /'.  R.  1902. 

(2)  28  P.  R.  1893.  (8;  65  P.  R.  1903. 
(3j  18  P.  R.  1896.  (9)  78  P.  R.  1904. 
(4j  98  P.  R.  1H94  (F.  B.).  (10)  12  P.  R.  1908. 

(5)  52  P.  R.  1896.  (11)  44  P.  R.  I'M). 

(6)  73  P.  R.  1896.  (12)  49  /'.  R.  1910. 
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Further  appeal  from  tlie  decree  of  Major  A.  A.  Irvine,   iJi visional 
Judge,  Lzhore,  dated  10th  June    1910. 

Muhammad  Sliali  Nawaz,  for  appellants. 

Zia-ud-din,  for  respondent. 

The  judgment  of  the   Court  was  delivered  by — 

S[R  Arthur  Reid,  C.  J. — The  question  for  consideration    is,    11^/t  ^o;'.  1912. 
whether  the  plaintiff,   who  is  paternal  uncle  of  the    last   male 
owner   of   land   in  the  Shai^akpur  tahsil  of    Lahore,  is    entitled 
to  possession   of   that   land  in  preference   to    the  last  owner's 
daughter. 

The  pai-ties  are  A  rains,  and  it  is  admitted  that  the 
daughter  of  an  Arain  of  the  Lahore  tahsil  inherits  all  pro- 
perty  of  her  father  in  preference   to  any  collateral. 

The  Record  of  Rights  of  1S56,  which  has  been  cited  in 
the  judgment,  dated  the  16th  January  1909,  of  the  lower 
Appellate  Coiu^t,  provides  that  where  the  owner  leaves  a  daugh- 
ter, she  inherits  if  a  gift  has  been  made  to  her,  but  that  in  the 
absence   of  a  gift   a  near  collateral  will  exculde    her. 

The  Fdioaj-i-ara  of  1867  records  that  the  near  collaterals 
inherit,  and  that  it  is  their  duty  to  provide  for  the  marriage 
of  the  daughter. 

On   page  10  of    the  Customary  Law  of  the  Lahore    district, 
:  compiled   by    the    Settlement    Officer   in     189-i,     the     answer 
recorded   to   question   C    is,    that   Arains    say   that  a  daughter 
or   sister   succeeds  to   the  property   if  there  is  no  male  collate- 
ral  nearer   related  than  in  the  fifth  generation. 

No  specification  of  ancestral  or  self-acquired  property 
is  made  in  these  records.  In  the  lower  Appellate  Court  it 
'  was  assumed  that  the  property  in  suit  was  ancestral,  but 
both  Coui'ts  below  found  on  remand  by  this  Court,  that 
it  was  self -acquired,  and  this  finding  has  not  been  con- 
tested. 

In  Civil  Appeal  Xo.  733  of  1899  (1),  printed  as  a  foot-note 
to  no  P.  B.  1906  {Bjya  Ba.n  v.  ,S'o7i<?Z  <Si»^7i),  tha  following 
passage  occui's,  at  page  421  : — 

"  That  collaterals  have  ordinarily  no  preferential  claim  to 
"  daughters  and  their  issue,  where  the  land  is  not  ancestral 
"  but  is  the  acquired  property  of  the  last  owners,  seems  to  be 
'•  a  well  established  proposition  of  Customary  Law.  Sir 
•'  William  Rattigan  lays  this  down  in  para.  23  (2)  of  his  Digest, 


(1)  110  P.  R.  1906  (F.  B.),  p.  414  (421). 
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"6tli  edition  and  remarks  (2)  under  it.  He  quotes  the  de- 
"  cisions  relied  on  by  the  appellant  except  Mussammat  Ichhri  v^ 
"  Jou-ahira  (1)  in  support  of  his  position,  but  it  was  the  same  ii 
•'  the  4th  edition  which  was  issued  before  the  earliest  of  them  was 
"  published  and  in  the  previous  editions.  Thus  it  would  seem 
"  that  this  eminent  expert  in  Customary  Law  did  not  under- 
"  stand  that  any  new  or  starting  departure  from  the  rule  previ- 
"  ously  understod  about  the  respective  right  of  agnates  and 
"  daughters  of  a  deceased  proprietor  in  respect  of  his  acquired 
"  land  was  made  by  LoWui  and  Hari  (2)," 

The  burden  of  establishing  rights  superior  to  those  of 
daughters  was,  tlierefore,  on  the  plaintiff-respondent. 

98  P.  B.  1894  (Dilsulch  v.  Nathn  Singh)  (3),  52  P.  7?.  1896 
(Mastay.  Pohlo)  (4),  73  P.  B.  1896  (Sham  Ramy.  Mussammat 
Hemi  Bai)  (5),  97  P.  B.  1902  (Ghnlam  Mohayu  Bin  v.  Faiz 
Bahhsh  (6),  65  P.  B.  1903  (Maha  Ram  v.  Bam  Mohar)  (7), 
78  P.  B.  1904  {Muhammad  Umar  v.  Eirpal  Singh)  (8), 
12  P.  B.  1908  {Allah  Ditta  v.  Shalina)  (9),  44  P.  B.  190'1 
{Sawan  v.  Sahih  Khatun)  (10),  and  49  P.  IiJ.  19]0  (Amir  y. 
Mussammat  Sharf  Nu))  (11),  have  been  cited  on  the  question 
of  the  evidential  value  of  the  Riwaj-i-am  and  Records  of  Rights. 

28  P.  B.   J893   (Chiragh    y.    Mamvian)    (12)    cited  for  the 
plaintiff-respondent,  deals  specifically    with    ancestral  projjerty,  ^ 
and  iu  connection  with  the   difference  between   the   custom   of 
Lahore   tahsil  and     Sharakpur    fahsil   the     following     passage, 
occurs  at  page  151: —  ■ 

"  The  Wajib-ul-arz  suggests  that  the  ciistom  in  the  vil- 
"  lage  as  to  daughter's  rights  in  respect  to  ancestral  land  is 
"behind  that  of  the  tahsil  generally  as  recorded  in  the 
"  Biwaj-i-am  ;  it  does  not  suggest  that  having  been  on  a  level 
"  with  that  recorded  for  the  tahsil,  the  village  has  adopted 
"  some  sjiecial  custom  of  its  own.  On  the  contrary,  the  Sliarak- 
^^ -pnr  Btwnj-i- am  suggests  that  tlio  Arains  in  conclave  assem- 
"  bled  have  thought  it  expedient  to  adopt  a  positive  rule  from 
"  tlie  jMuhammadan  Law  for  the  settlement  of  a  moot  point 
"  as  to  what  share  the  daughter  ought  to  receive.  It  is  signifi- 
"  cant  tliat  this  provision  has  not  boon  cori-oborated  by 
"  instances." 


(1)  18  P.  R.  1896.  (7)  r..')  /'.  R.  190.1 

(2)  6t  P.  R.  189.'}.  (8)  78  P.  R.  1001. 

(3)  98  P.  R.  1894  (F.  B.).  (9)  12  P.  R.  1908. 
(4j'52  P.  R.  isgr..  (10)  41  P.  R.  1900. 

(5)  73  P.  R.  1896.  (11)  49  P.  R.  1910. 

(6)  97  P.  R,  1902.  (12)  28  P.  R.  1893. 
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In  article  23  (2)  of  Rattigan's  Digest  of  Customary  Law 
it  is  laid  down  that  "  in  regard  to  the  acquired  property  of 
her  father,  the  daughter  is  preferred  to  collaterals."  In  remark  2, 
on  page  33  of  the  7th  edition,  referred  to  in  Civil  Appeal 
No.  733  of  1899,  cited  above,  authorities  for  this  rule  are  col- 
lected. 

The  greater  part  of  the  agincultural  land  dealt  with  by 
the  revenue  x-ecords  is  ancestral,  and  having  regard  to  the 
authoi^ities  cited  above,  we  are  not  satisfied  th;it  the  pro- 
vision of  the  Eiicaj-t-avi  and  the  Record  of  Rights  cited 
apply  to  self-acquired  j^roperty,  while  the  oral  evidence  dealt 
within  the  judgment  of  the  Court  of  first  instance  is  against 
the  contention  that  the  rules  for  tlie  devolution  of  self-acquired 
land  are  those  above  cited  from  the  Revenue  Records.  The  plain- 
tiff-respondent has  not  discharged  the  burden  of  proof  which 
lay  on  him  of  establishing  his  right  to  the  self-acquired 
property  of  his  nephew  in  preference  to  that  nephew's  daughter 
and  we  decree  the  appeal  with  costs. 

Appeal   accepted. 


No.  44- 


Before  Hon.  Mr,  Justice  Robertson  and    Ron.  Mr.    Justice 

Beadon. 

SANT  SINGH— (Defendant)— APPELLANT, 

Versus 

MULA  AND  OTHERS— (Plaintiffs)— RESPONDENTS. 

Civil  Appeal  No.  384  of  1909. 

Custom— Adoption  of  distant  collateral  in  presence  of  nearer  collaterals 
— Goraija  Jats,  tahsil  Gnjranwala — Riwaj-i-am— onus  probandi. 

Held,  that  among  Jats  and  kindred  tribes  in  the  Pimjab,  the  general, 
though  not  the  imiversal,  custom  is  that  a  man  may  appoint  an  heir  from 
amongst  the  descendants  of  his  ancestor  and  that  he  need  not  necessarily 
appoint  the  nearest  collateral. 

Also  that  tlie  age  of  the  adopted  son  is  immaterial. 

Held  furtlier,  that  where  the  custom  of  adoption  has  been  established 
among  a  particular  tribe,  the  burden  of  proving  that  a  particular  adoption  is 
invalid  is  upon  the  person  alleging  it. 

Held  consequently,  that  in  the  present  case  it  was  for  the  plaintift'  to 
prove  that  among  Goraya  Jats-of  the  Gujranwala  lahsil,  the  adoption  of  a 
distant  collateral,  35  years  of  age,  in  presence  of  nearer  collaterals  was 
invalid  by  custom,  although  the  Riwaj-i-am  speaks  of  brothers  and  nephews 
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having  a  superior  right  to  other  near  collaterals,  and  that  the  plaintiJl'  had 
failed  to  prove  this. 

10  P.  R.  1908  (Nidhana  v.  Shaman)  (1),  40  P.  R.  1905  (Budh  Singh  v. 
Uula  Singh)  (2),  49  P.  R.  1909  {Chanda  v.  Akbar)  (3),  followed. 

28  P.  R.  1887  (Dnni  Chand  v.  Ram  Chand)  (4),  distinguished. 

Further  appeal  from  the  decree  of  W.  de  M.  Malan,  Esquire, 
Additional  Divisional  Judyc,  Sialkot  Dirisiou,  dated  the 
12th  Fehruarij  1909. 

Siikli  Dial,  for  appellant. 

Zia-ud-Din,  for  respondent. 

The  judgment  of  the  Court  was  delivered  by — 

14//;.  A^or.  1932.  Robertson,  J. — The  facts  of  this   case   are   simple   enough. 

One  Arura,  a  Jat  of  the  Gujranwala  district,  adopted  one  Sant 
Singh,  and  on  the  10th  February  1904  executed  a  deed  reciting 
and  confirming  that  adoption.  A  suit  Avas  instituted  by  some 
of  the  present  plaintiffs  on  tlie  16th  March  1904  to  set  aside 
t.he  adoption,  but  it  was  dismissed  under  section  98  of  the 
Civil  Procedure  Code  on  the  22nd  December  1904.  Arura 
has  since  died  and  the  plaintiffs  have  now  brought  a  suit  for 
possession_of  the  land  left  by  him,  alleging  that  the  adoption  of 
Sant  Singh  by  Arura,  the  factum  of  which  they  fully  admit, 
was  not  valid,  and  consequently  that  they  are  entitled  to  succeed 
to  the  propei'ty  left  by  Arura. 

Tt  aj^pears  that  on  Arura's  death  the  land  Avas  mutated  in 
the  name  of  Sant  Singh,  the  adopted  son,  and  that  entry  was 
maintained,  although  appealed  up  to  the  Court  of  the  Financial 
Commissionei*. 

The  sole  point,  therefore,  before  us  on  the  pleading  is, 
whether  the  adoption  of  Sant  Singh  by  Arura  was  valid  or  not. 
In  1904  Arura  was  a  defendant  in  a  case  and  made  a  state- 
ment to  the  effect  that  he  undoubtedly  adopted  Sant  Singh, 
but  that  he  made  a  mistake  in  doing  so  and  desired  to  repudi- 
ate the  adoption  owing  to  Sant  Singlfs  alleged  misconduct. 
The  misconduct  alleged  is  of  a  very  flimsy  character  and  it 
is  not  now  contended  that  it  was  within  the  power  of  Arui'a 
to  set  aside  the  atuiption  Avhieh  had  once  been  completed.  Wo 
need  not  therefore  discuss  that  point  further. 

As  regards  tlie  validity  of  the  adoption  we  notice  that  the 
lower  Appellate  Court  has  stated  that  Sant  Singh  is  not  a 
collateral  of  Arura  thougli  he  belongs  to  the  same  got.  It  is 
now  admitted  on  both  sides  that  Sant    Singh    was   a   collatei*al 

1)  10  P.  R.  1908.  (3)  49  P.  R.  1909. 

2)  40  P.  R.  1905.  (4)  28  P.  R.  1887. 
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of  Arura  thougli  in  the  9th  or  10th  degree.  He  is  a  member  of 
the  same  village  and  admittedly  descended  from  a  common 
ancestor. 

*. 

The  onus  of  proving    that  Sant  Singh  was    validly  adopted 

by  Arura  was  thrown  by  the  first  Court  upon  Sant  Singh  and 
that  Court  considered  that  the  onus  had  been  discharged. 
The  lower  Ajipellate  Court  appears  to  have  relied  upon  the 
fact  that  Sant  Singh  was  not  a  collateral  and  upon  the  repudia- 
tioTi  of  the  adoption  by  the  adoptive  father.  As  noted  above 
neither  of  these  reasons  can  be  maintained  and  ^\e  have  to 
fall  back  upon  the  question,  whether  the  adoption  Avas  or  was 
not  a  valid  one.  The  general,  though  not  the  universal, 
principle  held  by  the  Jats  and  kindred  tribes  in  the  Punjab 
is  undoubtedly  that  a  man  may  appoint  an  heir  from  amongst 
the  descendants  of  a  common  ancestor  and  that  he  need  not 
necessarily  appoint  the  nearest  collatei-al.  This  point  is 
fully  discussed  in  10  P.  E.  1908  (Nidliana  v.  Shavian)  (1). 
It  is  also  a  general  principle  that  the  age  at  which  the  adoption 
takes  place  is  immaterial — 40  P.  F.  1905  {Budh  Sinyh  v.  J\hda 
Singli)  (2),  is  an  authority  on  this  point,  as  is  aho  49  P.  B. 
1909  {Ghanda  v.  Akhar)  (3)  inter  alia.  'No  point  has  been 
made  in  argument  before  us  as  to  the  age  of  Sant  Singh  when 
appointed.  What  is  relied  upon  by  tlie  i^espondents-plaintilfs 
is  the  entry  in  the  liiicaj-i-am  and  the  fact  that  no  instances 
were  quoted  in  support  of  the  defendant's  ease  and  the  facts 
that  Sant  Singh  is  only  distantly  related  to  the  deceased,  and 
that  there  are  nearer  collaterals  of  the  deceased  in  the  villasre. 

As  regards  the  entry  in  the  Biwaj-i-am  it  is  almost  identical 
with  that  quoted  in  10  P.  E.  1908  (Nidhana  v.  Shavian}  (1),  and 
we  do  not  think  that  the  clause  which  points  to  the  advisability 
of  adopting  from  amongst  near  collaterals  is  anything  more 
than  advisory;  we  ihink  that  it  is  not  mandatory.  It  is  true 
that  in  10  P.  E.  1908  (^Nidhana  v.  Shaman)  (1 )  a  number  of 
precedents  were  given  which  are  absent  in  the  present  ease, 
but  as  regards  the  terms  of  the  Eiicaj-i-am  they  are  almost 
identical,  and  we  must  hold  that  -it  has  not  been  shewn  that 
Arura  was  debarred  fi'om  appointing  any  one  of  the  descendants 
of  a  common  ancestor,  residing  in  the  village,  whom  he  pre- 
ferred. Much  stress  was  laid  by  the  learned  Pleader  for  the 
respondents  on  a  case  reported  as  28  P.  E.  1887  (Buni  Chand  v. 
Earn  Chand)  (4).  In  that  case  a  Jat  of  the  Gujranwala  district 
had  adopted  a  member  of  the  same  got  living  in  another  village. 

(1)  10  P.  fi.  1908,  (3)49P. /?.  1909. 

(2)  40  F.  R.  1905.  (4)  28  P.  R.  1887. 
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It  was  not  shewn  that  he  was  a  collateral  of  the  adoptive 
father  or  that  he  was  descended  from  a  common  ancestor, 
however  remote.  In  that  case  it  was  held  after  enquiry  that 
the  adoption  was  not  proved  to  he  valid  by  the  custom  of  the 
tribe  to  which  the  parties  belonged.  Tlie  case  here,  however,  is 
quite  different.  The  adopted  son  was  a  member  of  the  same 
village  community,  a  collateral,  thougli  distant,  and  admittedly 
descended  from  a  common  ancestor.  That  being  so,  we  think 
that  the  custom  of  appointing  heirs  being  established  to  exist 
amongst  the  tribe,  to  which  the  parties  of  this  suit  belong,  the 
burden  of  proving  that  this  particular  adoption  was  invalid 
lay  upon  the  plaintiffs  and  they  have  failed  to  discharge  it. 

The  appeal,  therefore,  must  succeed  and   the  suit  be   dis- 
missed with  costs.     Costs  against  plaintiffs  throughout. 

Appeal  accepted. 


No.  45. 

Btfore  Hon.  Mr.  Judice  Kensington  unci  Bon,  Mr. 
>  Justice  Shall  Din. 

ALIA  KHAN  AND  ANOTHER— (Plaintiffs)— 

APPELLANTS, 

Versus 

KANSHI  RAM  AND  OTHERS— (Defendaxts)— 

RESPONDENTS. 

Civil  Appeal  No.  752  of  1909. 

Mortgage,    {usufructuary)— redemption  of — whether   interest  is  a  char^ 
on  the  mortgage  property— construction  of  deeds— meaning  o/ zar^j^n^jjyijjj 
o?jdhamrah. 

A  deed  of  usufructuary  mortgage  for  Rs.   1,300  provided   that  of  the 
mortgage  money  Rs.  650  should  bear  iuterest  and  that  the  produce  of  the  '^ 
mortgaged  laud  should  be  considered  a  set  off  for  interest  on  the  remaining     Z 
Rs.  G50.  The  deed  also  provided  as  folio  n-s  :  — 

"  Miad  koi  muqarrar  nahin  hai.  Jab  bad  darau  fasl  bamah'i-Har  khud 
"  kasht  murtahinan  talab  karen,  zar-i-marhuna  dekar  zainin  chhura  leuengc, 
"  zar-i-marhuna  batafsil-i-zail  .  .  .  wasul  pai — Qabza  diya 
"  gaxja  .  .  .  Nisbat  zar-i-sud  salana  bala  hamrah  chhili  sau 
"  pachchas  rupia  murtahinan  ko  ikhtiyar  hoga  ki  sud  dar  sud  lenwen  ya 
"  muzhiran  se  ba  irja-i-nalish  wasul  karlewcn.'' 

On  the  question  whether  under  the  terms  of  the  deed  the  mortgagor  could 
redeem  tho  land  on  payment  of  the  principal  mortgage-money  only  or 
whether  he  had  to  pay  the  interest  on  the  principal  as  well,  before 
redemption  could  take  place — 

Held,  that  the  paragraph  regarding  the  payment  of  interest  ou  the 
Rs.  650  was  a  separate  covenant  which  had  nolhuis  to  do  with  redemption ;  that 
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the   words   havirah  chhih  sau  pachchas  rupia  meant "  calculated   or  due  on 
Rs.   650  "  and  not  "together  with  Rs.  650  "  and  that  the  land  was  redeemable 
on  payment  of  ca;-j-7?:fl)7u(7!o,  t.c,  the  iirinciral  mortgage  money,  apart  from   .. 
the  interest,  in  respect  of  which  the  mortgagee  had  only   a  personal  remedy  /  | 
against  the  mortgagor. 

Civil  appeal  No.  267  of  I'JOG  {Bhag  Mai  v.  Tale)  (1),  referred  to. 

Further  appeal  from  the  decree  of  G.  L.  Dundas,  Esquire,  Dicisional 
Judge,  Eau-alpindi,  dated  the  Id  April  1909. 
Fazal-i-Elalii,  for  appellant. 
Sukli  Dial,  for  respondents. 
The  judgment  of  the  Court  was  delivered  b}^ — 

Shah  Dix,  J. — The  facts  of  the  case  are  bri3tlj  these.  On  the  I9fh  Nor.  1912. 
20th  March  1883  the  plaintiffs  executed  a  mortgage  deed  iu  res- 
pect of   lis  ghzcm a 071  s  3    kanals  and  lo   7?? a 7-Zas  of  land  for  a  total 
consideration  of  Rs.  1,300,  in  favour  of  the  predecessors  in  interest 
of  the     defendants.     The    mortgage    deed     provided    that   the 
mortgagees  were  pnt  iu  possession  of  the  land  and  would  be  liable 
for  payment  of  the   land  revenue.      Of     the   mortgage     money, 
Rs.    650  was  to  carry  no  interest,   the  produce  of  the  land  being 
reckoned    as   equivalent  to  the  interest  on  that  amount  together 
with    the   land  revenue  payable  by  the  moi^tgagees  ;  and  on  the 
balance,    Rs.    650.  interest  was   to  be  paid  by   the   mortgagors 
at  the  rate  of  one  per  cent,  per  mensem.     The  interest  on  Rs.  650 
was   to  be  paid   annually ;  and   in   default,    compound   interest 
was  to  be  charged  at  the  same  rate.     The  mortgagors   were  to 
remain  in  cultivating  possession  of  the    land    as    tenants    under 
the  mortgagees  on  payment  of  a  produce  rent,    but   were   liable 
to  be  ejected  on  failing  to  cultivate   the   land   as    agreed   upon. 
No  period  was  fixed  for  redemption,  the   mortgagors    being   at 
liberty  to  redeem  the  land  in   the   month   of    Ear   on  payment 
of    zar-i-viarhuna  (diiyt.fe  jj).     As   regards   recovery   of  the   in- 
terest  payable    on  Rs.    650,   it  was  further  stipulated  that  the 
mortgagees  would  have  the  option  either    to   receive   compound 
interest  or  to  recover  the  same  from  the  mortgagors  by  suit. 

In  1885  the  mortgagees  brought  a  suit  against  the  mort- 
gagors for  recovery  of  Rs.  156,  due  by  way  of  interest  for  two 
years  on  Rs.  650,  under  the  terms  of  the  mortgage  deed.  A 
compromise  was  arranged  between  the  parties,  the  mortgagees 
agreeing  to  receive  interest  at  the  rate  of  8  annas  per  cent,  per 
mensem  instead  of  at  the  rate  of  Re.  1,  as  stipulated  in  the  deed 
f  of  mortgage  ;  and  in  accordance  with  the  compromise  a  decree 
for  Rs.  78  was  passed  against  the  mortgagors. 


(1)  Primed  as  a  note  to  this  judgment,  see  p.  182  infra. 
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Tlie  suit  out  of  which  the  present  appeal  has  arisen  Avas 
brought  by  the  nioitgag'oi s  against  the  successors  in  interest 
o£  the  original  mortgagees  for  possession,  by  redemption,  of  tl  e 
mortgaged  land  on  payment  of  the  principal  mortgage  money, 
Rs.  1,3G0.  The  defendants  pleaded  that,  under  the  terms  of  the 
mortgage  deed  of  1883,  the  plaintiffs  could  not  redeem  the 
mortgage  except  on  payment  of  the  principal  mortgage  money 
Rs.  1,300,  together  with  Rs.  10,848-8  due  by  way  of  interest 
and  compound  interest  on  Rs.  650  for  25  years  and  4  months, 
the  whole  of  which  amount,  according  to  the  defendants,  was 
yalid  charge  on  the  mortgaged  land.  The  only  material  issue 
in  the  case  was,  whether  or  not  the  plaintiifs  were  entitled  to 
redeem  the  land  from  the  defendants  on  payment  of  the 
principal  money  only,  though  a  subsidiary  issue  was  also  drawn, 
as  to  whether,  if  the  plaintiffs  were  bound  to  pay  befoi'e  re- 
demjjtion  the  amount  of  interest  and  compound  interest  alleged 
to  be  due  under  the  deed,  the  rate  of  Re.  1  per  cent,  per  mensem 
specified  therein  could  or  could  not  be  reduced. 

The  District  Judge,  upon  a  careful  consideration  of  the 
terms  of  the  mortgage  deed  in  the  light  of  an  unpublished 
decision  of  tliis  Court  Bhag  Mai  v.  Tale  (1)  came  to  the 
conclusion  that  the  covenant  betAveen  the  parties  as  to  the 
jjayment  of  interest  and  compound  interest  on  half  of  the 
mortgage  money,  Rs.  650,  only  created  a  personal  liability 
against  the  mortgagors,  and  that  the  mortgaged  land  was 
chargeable  oi\\j  with  the  payment  of  the  principal  amount, 
Rs.  1,300.  He  therefore  gave  the  plaintiffs  a  decree  for 
possession  of  land  by  redemption  conditional  on  payment 
of  Rs.  1,300.  On  appeal  the  learned  Divisional  Judge 
differed  from  the  District  Judge's  interpretation  of  the  mortgage 
deed,  and  being  of  opinion  that  upon  the  true  construction  of 
its  terms  the  mortgagees  had  the  option  to  i-ealise  the  interest 
and  compound  interest  either  Avith  the  principal  mortgage 
money  at  the  time  of  redemption  .l3X^-lUa_  moi-tgagors  o;L.Ji^Si^ 
sona'lly  Irom  ihem  by  a  separate  suit,  he  held  that  the  amount 
of  interesi  and  compound  iuteresl^cTue  on  Rs.  650  dui'ing  the 
currency  of  the  mortgage  was  a  proper  charge  upon  the  land. 
He  further  lield,  that  since  in  tlie  litigation  of  1885  the  rate 
of  interest  entered  in  the  mortgage  deed  Avas  reduced  by  agree- 
ment between  the  parties  to  8  annas  per  cent,  per  meutiem,  the 
defendants  were  not  entitled  to  charge  interest  and  compound 
iiiteiest  at  a  Ingher  rate  ;  and  upon  that  basis  he  decreed 
i-edenij)tion  in  favour  of  the  [)huutiffs  on  payment  of  Rs.  1,300 
2^lns  Hs.  1,871-11-6,  total  Rs.  3,171-11-6. 


(1)  Printed  as  a  note  to  this  judgment,  see  p.  182  infra. 
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A  foi'tlier  appeal  has  been  preferred  to  this    Court   by]  the 
plaintiffs,  and  we  have    heard    the    case  fully   argued   on    both 
sides.     We  agree  with  the    Courts  below  that  the    question   for 
deci.sion  in  this  case  turns  solely  upon  the    interpretation  of  the 
mortgage  deed  of  1883,  and  in   our   opinion  the     interpretation 
put  upon  it  by   the   District   Judge   is   correct.     It   seems  to  us 
that    the    Divisional    Judge    has    missed   the    true  signification 
of  the   words    hammhU]  ,^!t,)     and   zar-i-marhuna    (tij^.^  n^) 
used  in  the  deed  in  question  ;  ana  it  is    m   consequence   of  this 
misapprehension  that  he  lias  placed  a  wrong  construction   upon 
the  language  of  the  deed  and    held   that    the    mortgagors    were 
bound  at  the  time  of  redemption  to  pay  the  amount   of    interest 
,    and    compound  interest  due  on  Rs.  650  along  with  the  principal 
mortgage  money,  the  whole  of  this  amount  being  a  valid  charge 
upon  the  land.     The  operative  part  of   the  deed  which    contains 
the  clauses  about  the    true    construction    of  which    the    parties 
are  at  issue  runs  as  follows  : — "  Rihn    haslirait-i-zail    karfe   liain 
"  ki   qabza    kasht   tea  muamala    sarkar    zimme   mnrfahinan  Jioga. 
"  Zar-i-marhuna  se  chhih   sau    pachchas    bila   snd  rahega.     Itvaz 
"  snd  zar-i-hala  tea  muamala  sarkar  jpaidawar    arazi   mnrtahinan 
"  loige.    Baqi  cJiMh  sau  pachchas  ke  hamrah  sud  ha  hisah  ek  rnpia 
"  fisadi  mahivari   denge.     Zar-i-sud   salana    ada    hoga,    JB  astir  at 
"  adam  adai  sud  salana,  sud  dar   sud  ha  hisah   hala  denge.     Kasht 
"  arazi  hamarzi  mnrtahinan  rnuzhiran   karenge         ... 
"  Miad    koi   muqarrar    nahin   hat.     Jab    bad  dirau  fasl  bamah-i- 
*'  TJar      khudkasht      murtahinan       talah      karen     zar-i-marhuna 
"  dekar     zamin       chhura    lewenge,     zar-i-marhtma    batafsil-i-zail 
"         .  .  .  .  tvasul  pai.    Qahza  diya  gaya. 

*'         .  .  .         Nisbat     zar-i-sud     salana     bala 

"  harnrih  chhih  siH  p:ichchT.i  riopia  ni'irtahinin  ko  ikhtiyir  hojz 
*'  ki  snd  dar  sud  lemoen  ya  muzhiran  se  ha  irja-i-nalish  loasul 
"  kar  leiven." 

-l^xa.;  j^^  h  ^l^i^«.  A^^  ^  AJ^yi*,/*  ))  -^ y^-  c;^'v^'^'*  *^^ 
Li'V'"?  j^-=>l;l  v.::^^^  -  ^xij^jj  )iL  (__5(*i>sij   o^^a,    p    j^*«    *]'(«, 
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-  e/ij^  ^  J>^^  l/^^'^  ^^)  ^^ 

The  two  clauses  in  the  deed  which  have  given  rise  to  most 
discussion  in  both  the  Courts  below  and  also  befoi^e  ns  are  : — 

"  (1)  Miad  koi  'nniqarrar  nnliin  hai.  Jah  had  diraii  fasl 
"  hamah-i-Har  khtidkasht  tnurtalilnan  talab  kareu,  zar-i-marhuna 
"  dekar  zmnin  chhiira  lewenge.''' 

"  (2)  Nishat  zar-i-S7id'  salana  hala  hamrnh  clihili  sou  pacJichas 
"  nviiifahi ><an  ho  iklitiijar  hoga  Id  siid  dar  siid  leiven  ya  mnzhiran 
''  .<?('  ha  irj(i-i-nnlish  u-asnl  kar  leiveii.'' 

sU.;  0^-^s    ,;J  J*.    _a.  .  ^    ^/i    ^^'i.^    ^ijJ    0{9.yo    (l) 

With  reference  to  the  fix'st  clause,  the  plaintiff's  counsel 
has  contended  that  it  cleaily  permits  redemption  on  payment 
o{  zar-i-vmrlmna  (di.A^x.  v  ))  which  means  the  principal  mortgage 
monej  only  ;  and  he  has  further  urged,  with  reference  to  the 
second  clause  that  it  has  nothing  whatever  to  do  with  redemption, 
but  that  it  is  a  separate  covenant  providing  for  the  recovery  by 
the  mortgngees  of  interest  and  compound  interest  due  in  respect  > 
of  half  the  mortgage  money,  Es.  650,  regarding  which  in  the 
earlier  part  of  the  deed  the  parties  have  entered  into  a  distinct 
stipulation.  The  words  hamrnh  chhih  sau  pachchas  rupia 
(  u^tsn.;  .**,  .i^.i.  sly.A'i  ill  ^^^e  second  clause,  it  has  been". 
contended,  do  not  mean  "  togctlier  with  Rs.  650 "  as  the 
Divisional  Judge  has  understood  them  to  signify,  but  they 
mean  "  calculated  or  due  on  Es.  650,"  and  this  argument  is 
supported  by  reference  to  the  use  of  the  word  hamrah  in 
the  earlier  part  of  the  deed.  "  Baqi  chhih  sau  pachchas 
"    ke    hamrah     snd     hahisab     ok   rnpia  fisadi    mahivari   denye." 
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This  contention  is,  in  our   opinion,  perfectly  sound ;  and   it   is   a 
matter  of  some  surprise  that  the  Divisional  Judge   should    have 
failed  to  understand  the  meaning    of   the  word  hamrah     ()j'.«.a^ 
as  used  by  the  parties  in  the  deed.#  In  the  light   of  the    context 
the  woi-d  is  not  susceptible  of  any  other  meaning  ;  and  Ave  must 
hold  that  the  second  clause,  as  set  out  above,  is  a  clause  relating 
to  interest  and  compound  interest   and  stands  by  itself,    having 
nothing  whatever  to  do  Nvith  the  redemption   of    the   land,   for 
which  provision  is  made  in  the  earlier  redemption  clause,  which 
has  to  be  separately  considered  on  its  own    merits.     It   is    clear 
to  our  minds  that  under  the  last  clause  the  interest  and   com- 
pound  interest  was  agreed  to  be  received  or  recovered  fiom  the 
mortgagors  personally  and  for  the  purposes  of  the    present    suit 
it  is  unnecessary  to  decide  whetlier  both  interest  and  compound 
interest  could  be  recovered  by    suit,   or   whetlier   only    inteiest 
could  be  so  recovered,  and  in  the   event  of  the   mortgagees  not 
enforcing  their  remedy  by  suit  they  were    at   libei'ty  to  charge 
compound  interest  as  agreed  upon.     We  are  quite  clear  that  the 
Divisional  Judge  is  entirely  wrong   in    his   construction   of   the 
intei'est  clauses  when  he  says   that    ''  in   the   realization  of   in- 
"  terest  the  mortgagees  ai'e  given  a  choice  either  to  take  it   with 
"  the   principal   money    or  to   realize    it     personally   from   the 
"mortgagors;  "  the    plain  language  of   the   clause  is   in    our 
opinion  utterly  repugnant  with  this  construction. 

The  most  material  clause  to  be  considered  is  the  redemption 
clause  which  has  been  set  out  above  ;  and  in  that  clause  the 
words  zar-i-marlinna  (i'jft.  •  ■))  clearly  mean  the  mort- 
gage  money  and  not,  as  held  by  the  Divisional  Judge,  the 
mortgage  money  together  with  interest  due  on  half  the  mort- 
gage money,  Rs.  650.  The  expression  zar-t-onarhnna  ^iijA^  ,  •,) 
has  been  used  in  the  deed  in  three  places  ;  and  if  the 
Divisional  Judge  had  carefully  considered  the  language  of  the 
whole  deed,  he  would  have  found  it  impossible  to  support  the 
view  which  he  has  put  forward  as  to  the  interpretation  of  the 
aforesaid  expression      The  deed  says  : — 

"  (1)   Zar-i-marliuaa  se  clihih  san  pachchas  hila  stid  rahega,^' 

"  (2)   Zar-i-marTinna  de'kar  zaimin  clihnra  leicenge,'" 
and  this  is  followed  immediately  by 

"  (8)   Zar-i-tnarhuna  batafsil-i-zail  " 

"  (Then  follows  the  detail  of  Rs.  1.300)  " 

"  Wasul  pat."" 

-  A-^i^  1;^^  yii^.'']  f"..^  *^?^r  ))  (f) 
X'i  Jr^/     .     .     ,    JjO  Ji^a^  wjA^'-.v'  (r) 
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In  (1)  and  (3)  the  expression  zar-z-marhiina  (si^Ay*  »;) 
undoubtedly  means  the  principal  mortgage  money  ;  and  it  is 
impossible  to  understand  how  in  (2)  it  can  mean  anything 
more  than  the  principal  mortgage  money,  especially  when,  as 
has  been  noted  above,  (2)  is  immediately  followed  by  (3)  where 
the   details   of   zar-i-marJiuna  fi't^a-jo  ys\     Rs.    1,300   ai-e     set 

out.  In  fact,  zar-i-tnarhnna  (s.)yH>  jt,  ti)  in  the  deed  before 
us  means  the  same  thing  as  zar-i-rihn  (  .*%  j))  ii^ 
the  deed  which  was  the  subject  of  consideration  in  Bliag  Mai 
V.  Tale  (1).  We  entirely  agree  in  the  construction  placed 
in  the  case  jiist  cited  upon  the  term  zar-i-rih7i  (^j  ,  }, 
namely,  that  it  means  the  principal  mortgage  monej'  without 
any  reference  to  the  interest  due  on  it ;  and  it  follows  that  the 
view  of  the  learned  Divisional  Judge  in  the  present  case  that 
the  amount  of  the  interest  and  the  compound  interest  due  on 
Rs.  650,  according  to  the  terms  of  the  mortgage  deed,  is  a 
charge  upon  the  land  in  the  hands  of  the  mortgagees,  is 
erroneous.  The  mortgagors  are  entitled  to  claim  redemption 
on  payment  of  the  principal  mortgage  money  only,  and  the 
mortgagees  have  only  a  personal  remedy  against  them  in  respect 
of  their  alleged  claim  for  the  interest  and  the  compound  interest 
due. 

For  the  foregoing  reasons,  we  accept  this  appeal,  and 
I'eversing  the  decree  of  the  Divisional  Judge,  we  restore  that  of 
the  District  Jadge  with  costs  throughout.  The  decree  will  be 
drawn  up  in  accordance  with  the  provisions  of   order   XXXIV, 

lule  7,  Civil  Procedure  Code. 

Appeal  accepted. 

Note.— BHAG  MAL  V.  TALE. 

Civil  Appeal  No.  267  of  1900. 
Judgment  of  Hon.  Mr.  Justice  Kensington. 
In  this  case  and  the  connected  case,  Civil  Revision  No.  1191  of  1906,  we 
3rd  Islov.  1906.      have  to   deal  with  two  mortgages  effected  by    two  brothers    on  the   7th 
November  189-1  by  similar  deeds. 

The  mortgages  in  each  case  were  collateral  security  only  {nr  rahn)  with 
interest  at  12  per  cent,  with  fmlher  covenants  for  possession  in  default  of 
payment  of  interest  and  thereafter  for  redemption. 

The  mortgagee  has  now  claimed  possession  after  waiting  10!  years 
dm-ing  which  there  has  admittedly  been  no  payment  of  interest.  The 
dispute  is  whether  the  burden  on  the  land  should  be  the  principal  and 
interest  as  held  by  the  first  Court  or  the  principal  alone,  as  lield  by  the 
Divisional  Judge. 


1 


(1)  Ei^ortid  as  a  NoU,to  this  judgment,  see  below. 
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It  is  argued  in  the  first  place  that  the  Courts  had  nothing  to  do  with 
this  question,  and  should  have  given  simple  decrees  for  possession  leaving 
the  amoimt  of  defendants'  liability  to  be  determined  in  the  event  of  their 
applj-ing  to  redeem.  This  argument  is  however  met  by  the  fact  that  the 
plaintiff  himself  distinctly  asked  to  have  his  lien  fixed  at  principal  and 
interest.  Two  Courts  have  discussed  the  matter  on  this  basis  and  I  am  not 
now  prepared  to  say  that  they  were  wrong  in  doing  so  and  thus  leave  the 
whole  question  cpen  for  further  litigation.  The  plaintiff  cannot  complain 
that  the  Courts  have  gone  beyond  the  necessities  of  the  immediate  suit  in 
attempting  to  settle  an  integi-al  part  of  his  claims. 

On  the  general  question  of  a  mortgagee's  right  to  claim  interest  under 
similar  circumstances  the  rulings  most  in  point  are  57  P.  R.  1888  (Radha 
Kighen  v.  Muhamdu)  (Ij,  8  P.  R.  1890  (Gkasita  Mai  v.  Ishar  Das)  (2),  147 
P.  R.  1890  (F.  B.)  {Kamra  v.  Bishambar  Das)  (3),  which  overrules  the  1888 
decision,  73  P.  R.  1892  (Sheo  Chand  v.  Chunna)  (4),  77  P.  R.  1898  (Sardar 
Umnto  SiiKjh  v.  Sardar  Thakar  Singh)  (5),  114  P.  R.  1901  {Mohan  Lai  v. 
Mukim)  (6)  and  92  P.  R.  1905  {Radha  Kishen  v.  Karim  Vila)  (7).  It  appears 
from  these  rulings  that  there  has  been  some  difference  of  opinion  in  the  past,  and 
in  particular  it  is  difficult  to  reconcile  the  last  two  quoted,  namely  the  decisions 
of  1901  and  1905.  Had  the  present  cases  depended  merely  on  general 
principles  I  should  have  hesitated  to  dispose  of  them  without  reference  to  a 
Bench  to  determine  wliich  of  the  two  rulings  of  1901  or  1905  is  the  more 
correct. 

But  I  do  not  think  it  is  necessary  to  discuss  this  question  at  greater 
length,  as  the  one  point  clearly  established  from  all  the  rulings  is  that  in 
deeds  of  the  kind  the  interest  and  redemption  clauses  have  to  be  separately 
considered  on  their  merits  as  two  distinct  covenants.  This  appears  to  be 
substantially  the  view  taken  by  the  Divisional  Judge,  though  his  judgment  is  so 
brief  that  it  is  possible  that  he  may  not  have  appreciated  ail  points  in  the  case. 

Looked  at  in  this  light  the  appeals  before  me  stand  or  fall  by  the 
proper  interpretation  of  the  words  zar-i-rahn  as  used  in  the  redemption 
clause.  The  deeds  say  that  after  possession  passes  the  mortgagor  can 
redeem  on  payment  of  the  zar-i-rahn,  and  the  point  is,  should  these  word  s 
be  understood  as  covering  the  outstanding  principal  only  or  principal  and 
interest.  The  point  did  not  arise  in  the  previous  rulings  referred  to  above,  at 
any  rate  in  the  1905  ruling  on  which  plaintiff"  mainly  relies,  as  the 
covenant  there  clearly  was  for  redemption  on  payment  of  principal  and  interest. 

The  words  zar-i-rahn  are  nowhere  defined,  so  far  as  I  have  been  able  to 
discover,  but  from  Wilson's  Glossary  it  is  plain  that  they  can  only  be  translated 
as  "  mortgage  money." 

The  plaintiff  argues  that  the  term  mortgage  money  includes  principal 
and  interest,  and  the  definition  in  section  58  (a)  of  the  Transfer  of  Property 
Act  supports  him,  mortgage  money  being  there  described  as  "  the  principal 
"  money   and  interest  of  which  payment  is  secured  for  the  time  being." 

But  as  pointed  out  in  Macpherson's  Commentary  on  the  section  ("page 
655  of  the  7th  Edition  of  his  Law  of  Mortgage)  the  definition  seems  to  have 
"Deen  loosely  framed  and  to  be  inconsistent  with  the  use  of  the  term  mortgage 
money  later  on  in  clause  ((/)  of  the  same  section.     Considering  that  the  Act  is 


(1)  57  P.  R.  1888.  (4)  73  P.  R.  1892. 

(2J  8  P.  R.  1890.  (5j  77  P.  R.  1898. 

(3)  147  P,  R  1890  {F.  B.).  fGj  114  P.  R.  1901, 

(7)  92  P.  R.  1905. 


1  84  CIVIL  JUDGMENTS— No.  46.  [  Reooed, 

not  in  force  in  the  Punjab,    I  do  not  think  it  right  to  decide  the  matter  on  an 
arbitrarj'  delinition  of  the  sort. 

There  is  no  reasonable  doubt  that  in  the  Piinjab  the  term  zar-i-rahn  is 
understood  as  meaning  principal  onlj',  and,  in  fact,  it  is  so  used  elsewhere  in 
the  deeds  now  under  consideration.  It  may  be  that  the  draftsman  erroneously 
employed  the  term  in  the  redemption  clause,  instead  of  the  more  usual  words, 
"  ~ar-i-asl  mai  sud  ",  but,  unless  there  is  substantial  doubt  as  to  the 
meaning  of  the  words  actually  used,  it  is  improper  to  go  behind  them  and 
make  an  assumption  that  the  parties  meant  something  quite  ditierent.  And, 
apart  from  teclmicalities,  I  am  not  inclined  to  stretch  a  point  in  favour  of  a 
plaintiif  who  has  deliberately  allowed  many  years  to  elapse  before  seeking 
his  remed}%  with  the  object  of  piling  up  heavy  interest  charges. 

My  conclusion  is  that  the  lower  Appellate  Court's  literal  interpretation 
of  the    redemption  covenant   is   justified   by  the  words  used.     The  plaintiffs 
.   appeals  ai'e  accordingly  dismissed,  with  costs  to  the  defendants. 

Appeal  dismissed. 


No.  46. 

Before  Hon.  Mr.  Justice  Iiohertson  and  Hon.  Mr. 

Justice  Beadon. 

AHMAD  JI  AND    OTHERS— (Plaintiffs)— APPELLANTS, 

Versus 

SHAHANCHI  AND  OTHERS -(Defendants)— 

RESPONDENTS. 

Civil  Appeal  No.  810  of  1909. 

Custom — Succession — ancestral  land — Pathans — Chhach  tract — tahsil 
and  district  Attock — daughters  and  collaterals  in  fourth  (it'g?-ee— Riwaj-i-am 
— Wajib-ul-ar2. 

Held,  that  by  custom  among  Pathans  of  the  Chhach  tract,  Attock 
district,  daughters  have'a  right  to  succeed  to  the  ancestral  land  of  their 
deceased  father  in  preference  to  collaterals  in  the  fourth  degree. 

'Further  appeal  from  the  order  of  G.  L.    Diindas,  Esquire,  Divisional 
Judge,  Rawalpindi  Division,  dated  the  14:th  April  1909. 

Lajpat  Rai  and  Gobind  Das,  for  appellants. 

Pestonjee  and  Mori'ison,  for  respondents. 

The  judgment  of  tlie  Court  was  delivered  by — 
20th  Nov.  1912.  Robertson,  J. — The  instances  on  the  record,    th9   entry   in 

the  Itiwaj-i-am  and  volume  VI    of    Customary   Law    drawn  up 
at  the    1880-1886    Settlement   (page  10;,  and  the  entry   in  the; 
lliwaj-i-am    drawn    up    at    the    present    Settlement,    with    the": 
instances  given  in   the    volume     of    Customary    Law   prepai'ed^ 
by  Mr.  Kitchin  for  the   Attock    district,   of   which   the    Attock 
tahsil   now  forms  part,   p.    15,  volume    XXIY,    make   it   quite 
clear  that    the    case    has    been   rightly    decided  by   the    lower 
Courts  which  have  come  to  a   concurrent   finding.     The    plain- 
tiffs, who  are  related  to  the  deceased  in  the  4th   degree,  are    not 
entitled  to  succeed  in    preference   to   the   defendants    who   are 
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the  daughters  of  the  deceased,  tlie  parties  being  Pathans  of 
the  Chhach  tract  of  the  Attock  district.  The  learned  Pleader 
for  the  appellant  admitted  that  on  the  record  he  could  not 
hope  to  contest  the  concurrent  finding  of  the  lower  Court,s. 
"Without  calling  upon  the  respondent,  therefore,  v,e  dismiss 
the  appeal  with  costs. 

Appeal  lUimissed. 


No.  47. 

Before  Hon.  Sir  Arthur  J^eirl,  Kf.,  Chief  Judge. 

SHAHAB    DIN— (Plaintiff)— PETITIONER, 
Versus 
SIRAJ-UD-DIN  AND   OTHERS— (Defendants)- 
RESPONDENTS. 

Civil  Reference  No.  43  of  1912. 

Civil  Procedure  Code,  1908,  section  152— Pleader's  fee  assessed  ad 
valorem,  even  if  wrong,  no  ground  for  amendment  of  decree — proper 
remedy,  review  or  appeal — revision— delay. 

The  petitioner  applied  under  section  152  of  the  Code  of  Civil 
Procedure,  1908,  for  amendment  of  a  decree  by  changing  the  amount  of 
pleader's  fee  from  Rs.  .i50  to  Rs.  10  or  Rs.  11.  The  judgment  on  which 
the  decree  Avas  based  ran  as  follows  :  "  The  application  therefore  that  a 
"  decree  be  passed  in  accordance  with  the  terms  of  the  award  will  stand 
•'  dismissed  with  costs."  The  suit  was  valued  at  Rs.  20,000,  and  in  the 
decree  the  pleader's  fee  was  assessed  ad  valorem  on  this  amount.  The 
Court  below  rejected  tlie  application,  on  the  ground  that  it  did  not  see  any 
good  reason  for  amendment. 

•  Held,  that  even  if  the  assessment  of  the  pleader's  fee  was  wrong,  the 
decree  was  not  at  variance  with  the  judgment,  and  there  was  no  clerical 
or  arithmetical  error  in  the  decree  and  no  error  arising  from  any 
accidental  slip  or  omission  to  bring  the  case  within  the  purview  of  section 
152  of  the  Code  of  Civil  Procedure,  1908,  or  its  corresponding  section  206 
of  the  old  Code. 

Held  also,  that  the  applicant's  remedy  was  by  application  for  review 
or  by  appeal,  and  having  failed  to  adopt  either  of  these  remedies,  the  applicant 
was  not  entitled  to  come  into  Court  several  years  after  both  these  remedies 
had  become  barred  by  limitation  and  apply  for  amendment  of  the  decree. 

Khoda  Bukhsh  v.  Mowla  Buksh  (1),  Kalu  v.  Lalu  (2),  Muhammad 
Sulaiman  Khan  v.  Mtdiammad  Yar  Khan  (3j,  referred  to. 

Held  further,  that  the  revisional  powers  of  the  Chief  Court  could  not  be 
exercised  merely  because  the  fee  allowed  seemed  excessive  and  a  decree 
could  not  be  amended  unless  one  of  the  reasons  specified  in  the  Code  as 
justifying  amendment  had  been  established. 

(1)  (1870)  U  S.  W.  R.  255.  (2)  fl893)  I.  L.  R.  21  Cal.  259. 

(3)  (1  888)  /.  L.  R.  11  All.  267  {F.  B.). 
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Petition  for  revision  of  the  order   of  Lola  Mul    Baj,    District 
Judge,  Lahore,  dated  the  2bth  October  1911. 

Nihal  Chand,  for  petitioner. 

Brij  Lai,  for  respondents. 

The  judgment  of  the  learned  Chief  Judge  was  as  follows  : — 

20th  Noi\  1912.  ^"^  Arthur  Reid,  C.  J. — This  is  an  application  for  revision, 

under  section  70  (1)  (a)  of  the  Courts  Act,  of  an  order 
refusing  to  amend  a  decree  under  section  206  of  the  Code  of 
late  Civil  Procedure  as  amended — i.  e.,  under  section  152  of  the 
Code  now  in  force.  The  applicant  applied  to  the  Court  below 
on  the  9th  February  190-i  that  an  award  made  out  of  Court 
be  filed  in  Court  and  that  a  decree  with  costs  be  passed  in 
his  favour  in  terms  of  the  awai-d.  The  application  was 
registered  as  suit  No.  13  of  1904  and  it  was  recorded  that 
the  plaint  Avas  pi'esented  on  the  9th  February  1904.  The 
suit  Avas  valued  at  Rs.  20,000  by  the  applicant.  Oa  the 
18th  June  1904  the  Court  delivered  judgment  that  the 
plaintiff's  "  application,  therefore,  that  a  decree  be  passed 
"  in  accordance  with  the  terms  of  the  award,  will  stand 
"  dismissed  with  costs  "  and  a  deci*ee  assessing  pleader's  fee 
at  Rs.  550.     The  ad  valorem  fee  on  Rs.  20,000  was  framed.  ij 

On  the  12th  August  1911  the  applicant  filed  a  "  petition 
"  under  section  206,  Civil  Procedure  Code,  as  amended  by 
"  Act  V  of  1908,"  for  amendment  of  the  decree  by  substituting 
Rs.  10  or  Rs.  11  as  pleader's  fee,  on  the  ground  that  nc| 
pleader's  fee  was  fixed  in  the  judgment  and  it  was  "  furtlie]| 
"  prayed  that  the  value  of  the  suit  for  purposes  of  jurisdicj;ioi.| 
"  is  Rs.  20,000,  &c."  ,i| 

The  Court  below  rejected  this  application  on  the  grounr 
that  it  did  not  see  any  good  reason  for  amendment.  Thii 
order  cannot,  in  my  opinion,  be  reversed  under  section  20' 
of  the  late,  or  section  152  of  the  present,  Code. 

Assuming  that  the  assessment  of  pleader's  fee  wa 
opposed  to  Chapter  I,  No.  12,  rule  X  of  Rules  and  Orders  c 
this  Court,  at  page  84  of  Volume  III,  Edition  of  1911 — and  ( 
this  1  am  by  no  means  satisfied — the  decree  was  not  i 
variance  v\ith  the  judgment  and  there  was  no  clerical  c 
arithmetical  error  in  the  decree,  and  no  error  arising  fix> 
any  accidental  slip  or  omission. 

The  Court  below  obviously    treated   the    application   und 
section  525  as   a  suit   valued   at   Rs    20,000   and   assessed   t    t 
pleader's  fee  on  that   valuation  and  the   applicant   subsequent    i 
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applied  for  transfer  of  execution  proceedings  from  the 
Subordinate  Judge's  Court  on  the  ground  that  the  value  of 
the  suit  was  Rs.  20,000. 

The  applicant's  remedy  was  by  application  for  review 
or  by  appeal,  on  the  ground  that  a  matter  of  principle  was 
involved  and  that  costs  had  been  assessed  on  an  erroneous 
principle. 

Having  failed  to  adopt  either  of  these  remedies  the 
applicant  was  not  entitled  to  come  into  Court  several  years 
after  both  remedies  had  become  barred  by  limitation,  and 
the  order  rejecting  the  application  for  amendment  of  decree 
was  fully  justified — Khoda  Bulchsh  v.  Moida  Bukht/h  (IJ, 
KaluY.Lafu  (2),  Muhammad  Sulaiman  Khan  v.  Muhamo.ad 
Yar  Khan  (3)  cited  for  the  applicant  do  not  help  him. 

The  revisional  powers  of  this  Court  cannot  be  exercised 
idtra  vires  and  without  authority,  merely  because  the  fee 
allowe  1  may  seem  excessive,  and  a  decree  cannot  be 
amended  unless  one  of  the  reasons  specified  in  the  Code  as 
justifying  amendment  has  been  established.  No  refusal  to 
exercise  jurisdiction  and  no  material  irregularity  has  been 
established  in  this  case.  There  has  been  a  strict  compliance 
with  the  provisions  of  the  Code.  For  these  reasons  the 
application  is  dismissed  with  costs. 

Petition  dismissed. 


No- 48. 

Before  Hon.  Mr.  Justice  Robertson  and  Hon.  Mr.  Justice 

Beadon. 

SURA.T  KUMAR  AND  OTHERS— (Defexdants)— 

APPELLANTS, 

Versus 

BALDEO  DAS  AND  OTHERS— (PLAiuriFFs)— 

RESPONDENTS. 

Civil  Appeal  No.  610  of  1909. 

Hindu  joint  family— liability  of  members  for  debts  incurred  by  two  of 
them  in  a  separate  business  suit  on  book-debt  for  which  a  hundi  has  been 
taken  from  the  debtors  as  collateral  security— result  of  non-presentment  of 
hundi — Negotiable  Instruments  Act,  XXVI  of  1881,  section  64. 

Plaintiffs  sued  for  recovery  of  a  book-debt  standing  in  the  names  of 
Suraj  Kumar  and  Chandar  Kumar.  Plaintiffs  held  a  hundiiov  the  amount  of 
the  debt  signed  by   Suraj   Kumar   (for   himself  and  his  brother  Chandar 

(1)  (1870)  14  S.  W.  R.  255.  (2)  (1893)  I.  L.  R.  21  Cal   259. 

(3)  (1888)  /.  /y.  R.  11  All.  267  {F.  D.) 
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Kumar)  ami  by  another  brother  Chhota  Lai  as  surety.  Plaintifs  claimed  that 
the  other  three  brothers,  whom  they  had  made  co-defendants,  were  equally 
liable  to  them  for  the  debt  as  members  of  a  joint  Hindu  family. 

Held  on  the  evidence,  that  the  shop  styled  Suraj  Kumar  Chandar  Kumar 
■Has  a  separate  bu.«iness  of  the  two  brothers  after  whom  it  was  named,  and 
that  the  other  brothers  were  not  responsible  for  debts  incurred  by  this  shop. 
45  P.  R.  1899  (Bichha  Lai  v.  Jai  Pcrshad)  (1)  and  162  P.  R.  1888  (Honda 
Ram  V.  Desu  Ram)  (2),  referred  to. 

Held  also,  that  hundis,  not  having  been  presented  for  payment  or  dis- 
honoured at  maturity,  could  not  now  be  made  the  basis  of  a  claim  against  any 
of  the  parties  to  it,  vide  section  64,  Negotiable  Instruments  Act,  1881. 

Held  further,  that  the  hundi  having  been  taken  as  collateral  security  for 
the  book-debt,  the  fact  that  plaintiffs  had  not  chosen  to  make  use  of  this 
collateral  security  did  not  deprive  them  of  the  right  to  recover  the  book- 
debt. 

Further  appeal  from    the    decree    of   A.    E.    Martineau,    Esquire^ 
Dirisioual  Judge,  Delhi,  dated  the  11th  May  1909. 

Muhammad  Shafi,  for  appellants. 

ShadI  Lai,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by — 

21*'^  Nov.  1912.  Beadox,  J. — Ganga  Sahai,   defendant-appellant,    had  four 

sons,  namely,— 

Suraj  Kumar,  Chandar  Kumar,  Chhote  Lai,  and  Ganga 
Shankar.  Of  these  Siiiaj  Kumar,  Chandar  Kumai',  and  Ganga 
Shankar  are  defendants-appellants,  and  Jai  Saran,  son  of 
Chhote  Lai,  deceased,  is  also  a   defendant-appellant. 

Tlie  defendants-appellants  are  Brahmins  of  Bhagwant- 
nagar  in  the  Hardoi  district  of  tlie  United  Provinces,  and  they 
are  landowners  in  their  ancestral  village. 

In  Sambat  1959  -A.D.  1902— Suraj  Kumar  and  Chandar 
Kumar  moved  to  Hirdoi,  where  they  started  and  carried  on  a 
shop,  and  in  the  course  of  business  they  obtained  goods  from 
the  plaintiff-respondent's  shop  at  Delhi. 

In  the  suit  to  which  this  appeal  relates  the  plainLiffs- 
re.spondents  sue  the  defendants-appellants  as  members  of  a  joint 
Hindu  family  for  Rs.  4,127-6-3  due  on  book  account. 

In  connection  with  this  debt  Suraj  Kumar  (on  behalf  of 
himself  and  Chandar  Kumar')  and  Chhote  Lai  executed  three 
hu'i  /i.s'  for  Rs.  2,000,  Rs  800  and  Rs.  400,  respectively,  Avhich 
on  maturity  were  not  paid,  and  in  respect  of  wliich  nothing  has 
been  paid. 

(1;  45  /'.  R.  1899,  {2)  102  P.  R.  1888, 
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The  amount  of  debt  is  not  in  dispute,  but  tlie  defendants- 
appellants  deny  that  they  are  a  joint  Hindu  family  or  that  any 
of  them,  except  Suraj  Kumar  and  Chandar  Kumar,  had  any 
concern  with  the  shop  at  Hardoi,  and  they  further  plead  that 
Chhote  Lai  signed  the  hunch's  as  surety,  and  that  plaintiffs- 
respondents  having  accepted  the  hnndis  in  payment  of  the 
debt  must  claim  on  the  hnndis  and  cannot  maintain  a  claim 
based  on  book- account. 

The  points  for  decision  are  : — (1)  whether  Ganga  Sahai, 
Ganga  Shankar  and  Jai  Saran  as  members  of  a  joint  Hindu 
familj^  ai'e  liable  for  the  debts  of  the  shop  at  Hardoi  ? 
(2)  wliether  plaintiffs-respondents  can  ignore  the  hnndis  and 
maintain  the  suit  based  on  book-acdounts  ? 

It  may  not  be  essential,  but,  in  the  case  of  a  joint  Hindu 
family,  we  think  it  is  usual  that  the  name  of  the  business 
sliould  include  the  name  of  the  head  of  the  family,  even  though 
the  head  of  the  family,  by  reason  of  old  age  or  any  other  cause, 
may  leave  the  management  to  one  or  other  of  his  sons.  In  the 
present  case  the  shop  at  Hardoi  bears  the  names  of  Suraj  Kumar 
and  Chandar  Kumar  and  does  not  bear  the  name  of  their  father 
Ganga  Sahai. 

Before  this  shop  was  started  no  member  of  the  family 
appears  to  have  carried  on  any  bu.?ine3S  other  than  agriculture 
and  it  was  Suraj  Kumar  and  Chandar  Kumar  alone  who 
moved  from  the  ancestral  village  to  Hardoi.  They  alone  carried 
on  the  shop  and  there  is  no  indication  that  their  father  or 
brothers,  who  remained  at  Bhagwantnagar,  ever  took  any 
hand  in  the  management  of  the  business. 

Though  thei^e  may  not  liave  beon  a  complete  separation 
for  all  purposes,  there  is  evidence  of  a  partial  separation  before 
Suraj  Kumar  and  Chandar  Kumar  moved  to  Hardoi.  There 
was  a  mutation  by  which  the  ancestral  land,  instead  of  remain- 
ing in  the  name  of  Ganga  Sahai  as  head  of  the  family,  was 
recorded  in  the  names  of  Ganga  Sahai  and  his  four  sons  in 
five  equal  specified  shares. 

In  the  books  of  plaintiffs-respondents  themselves  the  accounts 
are  in  the  name  of  Suraj  Kumar  and  Chandar  Kumar  alone 
and  no  mention  is  made  in  regard  to  the  existence  of  any  other 
members  of  the  firm  with  which  plaintiffs-respondents  were 
dealing.  This  in  itself  may  not  be  a  strong  point  because  it 
was  not  absolutely  necessary  for  the  plaintiffs-respondents  to 
record  more  than  the  name  of  the  firm,  but  taken  with  other 
circumstances,  it  is  an  indication  that  plaintiffs-respondents 
did  not  supply  goods  on  the  understanding  that   others,   beside 
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Suraj  Kumar  and    Chandar   Knraai%    would   be   H  able    for    the 
price. 

Lastly,  there  was  the  transaction  in  regard  to  the 
hundis  which,  we  think,  shows  clearly  that  the  plaintiffs- respon- 
dents were  then  holding  Suraj  Kumar  and  Chandar  Kumar 
alone  responsible  as  principal  debtors.  The  hundis  do  not 
purport  to  have  been  executed  by  Chhote  Lai  as  a  member  of 
the  firm.  They  were  signed  by  Suraj  Kumar  on  behalf  of 
himself  and  Chandar  Kumar  as  members  of  the  firm  and  an 
endorsement  by  Chhote  Lai  clearly  indicates  that  his  signature 
was  required  and  obtained  as  surety  for  the  debt.  Though  the 
plaintiffs  respondents  did  not  present  the  hundis  for  payment 
at  maturity,  this  appears  to  be  because  they  then  wanted  to 
extend  their  claim  against  all  the  members  of  the  family  and 
this,  too,  is  the  reason  why  they  are  now  suing  on  their  book- 
account,  instead  of  on  the  hundis,  but  they  accepted  the 
hundis,  entered  them  in  their  hundi  bahi,  aui  kapfc  t  hem  till 
maturity. 

A  great  point  has  been  made  of  the  fact  that  Suraj  Kumar 
and  Chandar  Kumar  have  not  produced  books  which,  it  is 
alleged,  would  show  that  other  members  of  the  family  have 
taken  part  in  the  affairs  of  the  shop  and  have  enjoyed  the 
profits,  but  we  think  that,  in  regai-d  to  these  books,  the  inference 
drawn  against  the  defendant-appellant  is  not  altogether  justi 
fied.  It  appeai^s  that  the  books  for  three  years  were  produced, 
including  the  accounts  for  the  first  year  of  the  existence  of 
the  shop.  The  other  books  were  in  the  Court  at  Calcutta  and 
defendants-appellants  never  refused  to  produce  them.  They 
asked  for  farther  time  to  enable  them  to  produce  them,  but 
plaintiffs -respondents'  pleader  stated  that  rather  than  delay  the 
case  he  would  like  to  proceed  without  the  books.  The  pre- 
sumption is  that  he  and  his  client?  had  seen  the  books  which 
had  been  produced  and,  finding  nothing  in  them  which  would 
help  them,  they  did  not  expect  much  help  from  the  books  in 
Calcutta. 

There  is  no  doubt  an  initial  presumption  that  the  members 
of  a  Hindu  family  are  joint  and  to  this  extent  45  P.  B.  1899, 
{Bichha  Lai  v.  Jai  Parshad)  (1),  which  is  the  authority  mainly 
relied  on  by  counsel  for  the  respondents,  is  in  favour  of  the 
respondents,  but  in  45  P.  R.  1899,  the  sliop  was  named  after 
the  father  and  his  eldest  son.  The  whole  family  lived  together 
in  the  ancestral  house  at  Kaithal,  where  the  shop  was  situated. 


(1)  45  P.  K.  1899, 


", 
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The  allegation,  that  the  father  and  his  eldest  son  carried  on  the 
shop  while  the  other  sons  transacted  business  on  their  own 
account,  was  not  satisfactorily  proved,  or  believed,  and  it  was 
found  that  the  name  of  the  younger  sons  appeared  occasionally 
in  bonds  and  accounts  showing  that  they  had  taken  part  in  the 
business. 

These  facts  are  very  different  from  the  facts  of  the  present 
case  and  it  may  be  noted  that  162  P.  B.  1888  {Honda  Bam  v. 
Desn  Earn)  (1)  is  an  authority  very  strongly  in  favour  of  the 
defendants-appelkmts. 

We  do  not  think  it  necessary  to  notice  specially  the  other 
authorities  which  have  been  cited.  Each  case  must  be  decided 
in  accordance  with  its  own  particular  circumstances  and,  on  the 
facts  of  the  present  case,  we  are  satisfied  that,  though  the 
defendants-appellants  may  be,  and  probably  are,  still  joint  for 
some  purposes,  there  has  been  a  separation  in  part,  and  that  the 
shop  at  Hai'doi  is  the  separate  business  of  Suraj  Kumar  and 
Chandar  Kumar. 

We  accordingly  decide  the  first  point  for  decision  in  favour 
of  Ganga  Sahai,  Ganga  Shankar  and  Jai  Saran  and  hold  that 
they,  as  members  of  the  family,  are  not  liable. 

As  regards  the  second  point  for  decision  we  do  not  think 
that  in  this  case  there  has  been  a  novation  of  contract  which 
will  prevent  the  plaintiffs-respondents  from  claiming  from  Suraj 
Kumar  and  Chandar  Kumar  the  amount  due  on  the  book- 
account. 

It  is  true  that  the  himdi's  were  not  presented  for  payment 
or  dishonoured  at  maturity  but,  they  were  payable  by  the 
makers  of  the  hundis  who  had  knowledge  of  them  without  pre- 
sentment. The  hundis  have  not  been  endorsed  and  have  not 
changed  hands  under  such  circumstances  as  to  make  Suraj 
Kumar,  Chandar  Kumar  and  Chhote  Lai  liable  upon  them  to 
some  third  pai-ty,  and  under  section  64  of  the  Negotiable  In- 
struments Act  the  result  of  default  in  presentment  is  that  the 
hundis  cannot  now  be  made  the  basis  of  a  claim  either  against 
Suraj  Kumar  and  Chandar  Kumar  or  against  Chhote  Lai  as 
surety. 

The  hundis  appear  to  have  been  given  to  plaintiffs-respon- 
dents by  way  of  collateral  security  for  the  book-debt  and 
the  fact  that  plaintiffs-respondents  have  elected  not  to  make  use 
of  this  collateral  security  does  not,  in  our  opinion,  deprive   them 


(1)  162  P.  B.  1888. 


192  CiVlL  JUDGMENTS— No.  49.  [  Rboord, 

of  the  right    to   i-ecorer   the   book-debt  from  Suraj  Kumar   and 
Chandar  Kumar. 

We  accept  the  appeal  and,  modifying  the  lower  Appellate 
Court's  decree,  we  maintain  the  decree  as  against  the  defendants- 
appellants  Suraj  Kumar  and  Chandur  Kumar  only,  and  we  dis- 
miss the  suit  as  against  the  other  three  defendants-appellants. 
Defendants-appellants,  Suraj  Kumar  and  Chandar  Kumai-,  will 
pay  plaintiffs-respondents  costs  throughout  and  plaintiffs-respon- 
dents will  pay  the  cost  throughout  of  the  remaining  three 
defendants-appellants. 

Appeal  accepted. 


No.  49. 

Before  Bon.  Mr.  Justice  Kensington   and  Hon.  Mr.  Justice 
8hah  Din. 

ABDUL  HAMID  KHAN    AND  OTHERS— (Defendants)— 

APPELLANTS, 

Versus 

MUSSAMMAT  MEHR  JAN— (Plaintiff)— RESPONDENT. 

Civil  Appeal  No.  684  of  1909." 

Muhammadan  Laic— right  of  fifth  wife  tn  maintenance  after  the  death  of 
her  husband. 

Held,  that  the  plaintiff  (a  lady  who  married  her  husband  while  he  had 
four  wives  living)  had  failed  to  prove  that  by  Muhammadan  Law  she  was 
entitled  to  maintenance  out  of  her  husband's  estate  after  his  death. 

6  P.  R.  1908  (Kurshaid  Jan  v.  Abdul  Hamid  Khan)  (1)  referred  to. 

First    appeal  from  the  decree  of  Captain  J.  Frizelle,  District  Judge, 
liaicalpindi,  dated  the  \hth  March  1909. 

Muhammad  Shafi,  for  appellant. 

Gobind  Das,  for  respondent. 

The  judgment  of  the  Court  was  deliveied  by — 

1912  Shah  Din,  J. — This  is  a  first  appeal  from   the  decree  passed 

by  the  District  Judge  of  Rawal})indi  in  a  suit  biouglit  by  the 
plaintiff-respondent,  Mussammat  Mehr  Jan,  against  tlie  defen- 
dants-appellants, Sardar  Abdul  Hamid  Khan  and  others,  for  a 
declaration  that  out  of  Rs.  -i,r;0,000  left  by  tlie  late  Sardar 
Muhammad  Ibrahim  Klnin,  tlic  plaintiff  was  entitled  to  receive 
Rs.  12,500  or,  in  the  alternative,  to  receive  suitable  maintenance 
out  of  the  estate  of  the  deceased.  The  plaintiff'  alleged  that 
she  had  been  lawfully  married    to  Sardar   Muhammad   Jbrabim 

(1)  6  P.  R.  1908. 
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Khan,  that,  a.s  his  widow,  .she  was  entitled  to  shai'e  in  the  estate 
of  the  deceased  according  to  Mahamraadan  Law  ;  that  the 
defendants,  who  were  the  other  heirs  of  the  late  Sardar,  had 
denied  her  right  to  shai-e  in  his  estate  ;  and  that,  in  the  event 
of  its  being  held  that  she  was  not  entitled  to  claim  a  s'^are  in  the 
estate,  she  was  entitled  to  maintenance.  Upon  these  allegations 
she  pi'ayed  for  the  reliefs  set  ont  above.  The  defendants 
pleaded  that  tli9  plaintiff  was  not  the  lawfully  married  wife  of 
Sardar  Muhammad  Ibrahim  Khan  and  that  therefore  she  was 
not  entitled  to  claim  any  shai'e  in  his  estate  or  to  receive  any 
maintenance  out  of  it.  Upon  these  pleadings  the  ,  District 
Judge  framed  the  following  issues  : — 

(1)  Is   plaintiff  the  lawfully    married   wife    of    Sardar 

Muhammad  Ibrahim  Khan  ? 

(2)  If  so,  to  what  share  of  his  property  is  she   entitled  ? 

(3)  To  what  relief  is  she  entitled  ? 

Upon  these  issues  the  learned  Judge  held  that  the  plaintiff 
was  not  the  lawfully  married  wife  of  the  late  Sardar,  inasmuch  as 
he  had  four  wives  living  at  the  time  when  he  married  the 
plaintiif,  and  that  therefore  she  was  not  entitled  to  any  share 
in  the  property  left  by  him  ;  but  he  was  of  opinion  that  since 
the  plaintiff's  marriage  with  the  Sardar  was  only  invalid  and 
not  void,  6  P.  i?.  1908  (KhtirsJiaid  Jan  v.  Abdnl  Hamid 
Khan)  (1),  she  had  a  right  to  be  maintained  out  of  the  estate 
left  by  him.  The  learned  Judge  therefore  i3assed  a  decree  to 
the  effect  that  until  such  time  as  she  remarries,  maintenance  at 
the  rate  of  Rs.  20  per  mensem  be  paid  to  the  plaintiff  out  of 
the  interest  accruing  on  tlie  sum  of  Rs.  12,000  which  iiad  been 
set  apart  for  the  purposes  of  the  present  suit  out  of  the  Sardar's 
estate,  and  whicli  Avas  then  in  deposit  with  the  Bank  of  Bengal. 
Payments  of  the  monthly  allowance  were  to  commence  from  the 
date  of  the  decree.  From  this  decree  tlie  defendants  have 
appealed  to  this  Court,  and  on  their  behalf  it  has  been  con- 
tended l)y  Mr.  Muhammad  Shafi  that,  upon  the  findings    of   the 

i  Dictrict  Judge,  that  the  plaintiff  was  not  the  lawfully  married 
wife  of  the  late  Sardar   and  therefore   not   entitled  to  claim    a 

Ishai'e  in  his  estate,  she  had  no  right  to  any  maintenance  out  of 
it.  The  finding  of  the  District  Judge  as  to  tlie  jjlaintiff  having 
been  married  to  the  Sardar  at  a   time   when    In's    four   lawfully 

f~  married  wives  were  still  alive  is  not  challenged  by  the  respon- 
dent's pleader,  and  it  could  not  well  be  challenged,  considering 
that  it  is  based  upon  the  evidence  of  her  own  father,  Muhammad 


(1)  6  P.  R.  1908, 
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Aki^m  Khan,  who  was   examined   by   the    defendants    as  their 
witness  ;  and  it  also  accords  with  the  statement  of  facts  relating 
to  the  marriages  of  the  late  Sardar  as  given  in   N'o.  6  P.  R.  ]  908 
{Khvrslmul  Jan  x.  Abdnl  Hnwid  Khan)    (1),  which    was    a   case 
relating  to   the   same   family.     The   respondent's   pleader   has, 
however,  urged  that   the   mere   fact   that  his    client    could  not 
be   regarded   as   the    lawfully    married    wife     of    the    Sardar 
does  not   disentitle  her,    under   ^tuhammadan   Law,  to  receive 
maintenance     out    of     his     estate,     and      that     the     rate     of 
maintenance  fixed  by  the  District   Judge   is  a   Treasonable   one. 
No  clear  provision   of  ]\[uhammadan  Law  has   been  brought    to 
our  notice  by  the  respondent's  pleader  in    support   of    the    first 
branch  of  his  contention,  but  he  relies  upon  the    analogy   of  the 
rule  of  Muhammadan  Law  under  which,  even  in  the  case   of   an 
invalid  marriage,  the  wife  can   claim   the   full  amount   of   sti- 
pulated   dower    from   her  husband.     To   this   the   appellants' 
counsel   replies  that  the  rule  in  question,  assuming  that  it  helps 
the  other  side  by  way  of  analogy,  is  applicable   only   to   a    case 
where  the  dower  is  claimed  against  the  husband  in  his  life-time, 
and  not  to  a  claim  against  his  heirs  in  possession  of  his    estate  : 
and  the  learned   counsel   urges  that,    under  no   circumstances, 
can   the   present   i-espondent,   whose     marriage   with   the   late 
Sardar  lias  been  held  to  have  been    invalid,   claim    maintenance 
out  of  his  estate,    now    that  he  is  dead,    against  his    heirs,  the 
appellants.     He  contends  that  whenever  maintenance  is  allowed 
to  a  Muhammadam  wife  in  the  respondent's  position,  (assuming 
that  the   fifth    or   sixth    wife    of   a  Muhammadan    husband   is 
entitled  to  maintenance),  it  is  allowed  only  in  his    life-time  and 
is  claimable   against  himself,  Init  that,    as  soon   as  he  dies,  his 
estate  passes  by  right  of  inlieritance    to    his   heirs,   who  there- 
upon become    its    exclusive  owners,  and  as    against   them  such 
wife,  who  cannot,  jifter  the  death  of  her  husband,    be    regarded 
as  his  widow  for  purposes  of  Muhammadan  Law,    has   not  even 
the  semblance  of  a  right  to    be  maintained    out    of  the   estate 
left  by  him.     The  respondent's    pleader   is   unable  to  quote  any 
authority  out  of  the  text-books  on  Muhammadan  Law  in  support 
of  his  position,  and  we  have  not  been  able  ourselves  to  discover 
any  such  authority.     We  ai*e  therefore  constrained  to  hold  that 
the  District  Judge  was  not  justified   in   decreeing    maintenance 
in  favour  of  the  respondent  out  of  the  estate  of  the    late   Sardar 
^fuhammad  Ibrahim  Khan. 

We  accordingly  accept  this  appeal   and,    setting   aside   the 
decree  of  the  District   Judge,    we   dismiss   the   plaintiff's   suit. 

"  CI)  6  r.  R.  1908. 
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As  the  plaintiff  undoubtedly  went  through  the  form  of  marriage 
with  the  late  Sardar  and  lived  with  him  ns  his  wife,  she 
was,  in  our  opinion,  entitled  to  considei-ation  at  the  hands  of  his 
heirs,  the  defendants,  and  on  equitaljle  grounds  she  was  justified 
in  asking  to  be  maintained  out  of  his  estate.  Slie  has  failed  in 
Court  because  her  claim  could  not  be  substantiated  upon  strictly 
legal  grounds,  but  we  think  that  it  would  be  unjust  to  burden 
her  with  the  costs  of  tlae  defendants.  We  therefore  direct  that 
the  parties  bear  their  own  costs  throughout. 

Appeal  accepted. 


I 


No  50. 

Before  Hon.  Mr.  Justice  Robertson  and  Hon.  Mr.  Justice 
Beadon. 

RAM  NATH— (Plaintiff)— APPELLANT, 
Versus 
BULAQIRAM— (Defendant)— RESPONDENT. 
Civil  Appeal  No.  603  of  1911. 

Hindu  Laiu— alienation  of  ancectral  prnperty— proof  of "  inunoral 
purpose." 

Held,  that  under  Hindu  Law  the  presumption  is  that  a  loan  has  been  raised 
for  an  "  immoral  purpose,"  if  it  is  proved  that  the  borrower  at  the  time  was 
living  a  licentious  life  bej'ond  his  means,  indulging  in  drink,  riot,  prostitution 
and  debauchery,  and  that,  at  the  same  time,  he  was  without  any  business  or 
occupation  upon  which  the  money  might  legitimately  have  been  spent,  and 
it  is  not  necessaiy  to  show  on  which  particular  act  of  immorality  the  loan  so 
raised  was  spent. 

53  P.  R.  1901  (Bahadar  Singh  v.  Desraj)  (1),  Khalihd  Rahman  v.  Gobind 
Pershad  (2),  Nanomi  Bahiasin  v.  Modhun  Molmn  (3),  Suraj  Bungi  Koer  v. 
Sheo  Proshad  Singh  (4)  and  Chandradeo  Singh  v.  Mata  Prasad  (5),  referred  to. 

Further  appeal  from  the  decree  of  P.    D.  Agneio,    Esquire,   Addi- 
tional Divisional  Judge  of  Lahore,  dated  21st  October  1910. 

Lajpat  Rai  and  Mehr  Chand,   for  appellant. 

Shahab-ud-din,  Gobind  Ram  and  Asquith,  for  respondent. 

The  judgment  of  the  Court  was  delivered  by — 

Robertson,  J.— This  is    an   application   for   revision   under     29th  Nov.  1912. 
section  70  (1)  (&)  of  the  Punjab  Courts    Act   and  having   been 
admitted  becomes  an  appeal  under  clause  4  of  that  section. 

After  hearing  lengthy  arguments  we  have  come  to  the 
conclusion  that  the  case   can  be  decided  without  much    difficulty 

(1)  53  P.  R.  1901  (F.  B.).  (3)  (1885)  I.  L.  R.  13  Cat.  21(P  C  ) 

(2)  (1892)  I.  L.  R.  20  Cal.  328.         (4)  (1878)  6  Indian  Appeals  88  '       ' 

(5)  (1909)  Z.  L.  R.  31  All.  176  {F.  B.) 
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on  one  point  only.  It  is  admitted  on  all  hands  that,  if  the  debt 
in  question  was  contracted  for  an  immoral  purpose,  the  debt  is 
not  binding  against  the  son  of  Thakur  Das,  who  contracted  it. 
This  would  be  the  case  even  if  the  property   had  _bee3i-accniir!ed. 

by  Thakur  Das  himself; We  are  however  of  opinion   that  the 

property  belonged  to  Karm  Xarain,  and  was  ancestral  in  the 
hands  of  Thakur  Das.  The  first  Court  held  that  the  attempt 
to  prove  that  the  Rs.  8,000  borrowed  was  immediately  spent 
in  gambling  had  failed  and  consequently  that  the  debt  could 
not  be  held  to  have  been  contracted  for  an  immoral  purpose, 
and  the  learned  Divisional  Judge  accepted  this  finding  and 
conclusion ;  and  the  learned  counsel  for  the  respondent  en- 
deavoured to  support  tbat  view  and  quoted  various  authorities, 
all  of  which  we  have  consulted,  in  aid  of  his  contention.  -The 
gist  of  all  these  rulings  amounts  to  this,  that  it  is  not  sufficient 
to  prove  isolated  acts  of  immorality,  or  even  general  immorality, 
but  that  there  must  be  a  clear  connection  between  the  immora 
life  and  the  debts  contracted. 

53  P.  B.  1901  {Baliadar  Singh  v.  JDesraj)  (1),  KhaUhil  Rah- 
man V.  Goh{ndParshad{2),Kano7m  Bahiiasinv.  Modhun  Mohun{3), 
Snraj  Bunsi  Koer  v.  Sheo  Proshad  Singh  (4),  Chandra  Deo  Singh 
V.  Mata  Prasad  (5).  While  we  accept  this  as  a  correct  statement 
of  the  Hindu  law  on  the  subject,  we  are  unable  to  agree  to  the 
contentions  put  forward  for  the  respondent  that  it  is  necessary 
to  show  that  the  proceeds  of  each  loan  was  sepai'ately  spent 
on  a  specific  act  of  immorality.  No  doubt,  for  instfince,  to  prove 
that  a  loan  was  obtained  and  then  spent  on  the  purchase  of 
jeweli-y  to  be  presented  to  a  prostitute,  in  order  to  gain  her 
favoTTr,  would  be  to  prove  that  the  loan  was  procured  for  an 
immoral  purpose,  but  it  would,  in  our  opinion,  equall}'  be  suf- 
ficient to  pi'ove  that  the  borrower  was  at  the  time  living 
a  licentious  life  beyond  his  means,  indulging  in  drink,  riot, 
prostitution  and  debauchery,  and  that,  at  the  same  time,  he  was 
without  any  business  or  occupation  upon  which  the  money 
might  legitimately  have  been  spent,  without  showing  on  which 
particular  act  of  immorality  the  money  was  spent.  In  fact,  if  it 
is  proved  clearly  that  at  the  time  the  borrower  was  notoriously 
wasting  his  substance  on  riotous  living  and  spending  large  sums 
beyond  his  income  and  above  his  station  in  life  in  this  way 
only,  a  loan  contracted  in  tlie  midst   of   such   living   and  spent 


(1)  53  P.  R.  1901  (F.  B.).  (3)  (1885)  /.  L.  R.  13  Cal.  21  (F.  C). 

(2)  (1892)  I.  L.  R.  20  Cal  328.  (A)  (1878j  6  Indian  Appeals  88. 

(5j  (1909^  1.  L.  R,  31  All.  176  (F.  B.). 
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upon  it  would  be  a  loan  contracted  for  immoral  purposes. 
Indeed  it  can  hardly  ever,  if  ever,  be  possible  and  must  always 
be  extremely  diflBcult  to  prove  specific  expenditure  as  one 
specific  act  of  immorality.  Here  we  are,  the  appeal  being  one 
under  section  70  (J)  (6),  bound  by  the  findings  of  fact  of  the 
lower  Appellate  Court.  The  finding  on  this  point  is  that  at  the 
time  the  Rs.  3,000  in  question  were  borrowed,  Thakur  Das  was 
"  a  gambler,  drunkard,  and  whore-monger."  He  was  con- 
tracting enormous  debts  ;  he  borrowed  Rs.  15,000  within  2 
months,  and  the  conclusion  is  irresistible  that  this  loan  was 
contracted  to  be  expended  on  gambling,  drinking  and  whore- 
mongering,  that  is,  "  for  an  immoral  purpose." 

This  being  so,  the  share  of  Ram  Nath,  who  is  a  member 
with  Thakur  Das  of  a  joint  Hindu  family,  is  admittedly  not 
liable  for  this  debt.  It  is  uunecessai-y  to  discuss  any  other 
point. 

We  accordingly  accept   the  appeal   and  decree     the   claim 

with  costs  throughout. 

Ap2)€al  accepted. 

No.  51. 

Before  Hon.  Mr.  Juntke  Rattigaii  and  Hon.  Mr.    Judice 

Beadon. 

UTTAM  DAS— (Plaintiff)— APPELLANT, 

Versus 

CHANAN  DAS  AND  ANOTHER— (DiiFENUANTrf)— 

RESPONDENTS. 

Civil  Appeal  No.  1301  of  1909. 

Custom — succession — Udasi  fakirs— tahsil  Jaijraon,  district  Ludlnana — 
son  or  Chela —revocation  of  will  by  subsequent  marriage — Hindu  Law — pre- 
iumption  of  revocation — where  will  cannot  be  found- 
Held,  that  Udasi  fakirs  of  tahsil  Jagraon,  district  Ludhiana  may  marry 
and  that  a  legitimate  son  is  entitled  to  succeed  to  his  father's  property  in 
preference  to  a  chela. 

112  P.  R.  1906  (Dasaundhi  Ram  v.  Khazan  Das)  (Ij  referred  to. 

Held  also  where  the  father,  while  he  was  a  bachelor,  matle  a  will  in 
favour  of  his  chela  which  would  have  entirely  disinherited  his  wife  and 
childi-en  and  the  will  coidd  not  be  found  after  the  testator's  death,  that  the 
Court  was  justified  in  assiuuing  that  the  testator  rexokeil  the  ^vill,  although 
uarriage  and  birth  of  a  son  do  not  per  sc  ell'ecl  a  revocation  of  a  will  under 
Hindu  Law. 

Iiihib  Sabitri  Prasad  v.  CvllecLor  of  Mcerut  (2j,  Subba  Kcddi  v.  Doraisami 
liathen  (3),  Anwar  Hosscin  v.  Secretary  of  State  for  India  (4),  Sohan  Bibi  v. 
\iiran  Bibi  (5),  referred  to. 

(1)  112  P.  R.  1906.  (3)  (iy07j  /.  L  R.  30  Mad.  369. 

(2)  (1906)  /.  L.  R.  29  All.  82  (87).  (1)  (1901)  /.  L.  R.  31  Cah  885. 
(5)  (1911)  10  Indian  Cases  230. 
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Farther  appeal  from,  the  decree   of   T.  P.    Ellin,   Es-piire,    District 
•  Divisional   Judge,     Ludhiaua  Division,  at  Ferozepore,  dated^ 
the.  18th  November  1909. 

D.  N.  Mehra,  for  appellant. 

Jawala  Persliad,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by — 
2nd  Dec.  1912.  Rattigan,   J. — The  facts   of  this    case   aie    stated   in   the' 

judgments  of  the  Courts  helow  and  need  not  be   repeated.     The 
only  points  urged  on  this   further   appeal    are    (1)    that   there 
is  no  proof  of  the  allpged  marriage  between  Mussammat  Nehali 
and  the  deceased  Khazana  and  tliat  the  probabilities  are  against 
it  (2)  that,  in  any  event,  it  is  not  established  that  the  defendant, 
Clianan  Das,  Avas  the  son  of  Khazana,  and    (3)   that  by   virtue 
of  the  Avill  executed  in    his   favour   by   Khazana    on   the  20th 
January  1897,  the   plaintiff,    who   was   the   chela    of   Khazana, 
would  be   entitled    to    suceed   in   preference   to. the   defendant, 
even  if  it  be  assumed  that  the  latter    is   the  legitimate   son   of 
the  deceased. 

The  parties  are  Vdani  fakirs  and  it  is  admitted  that  the 
members  of  this  sect  do  not  abstain  from  marriage.  It  is 
urged,  however,  that  it  is  very  improbable,  that  Khazana 
married  Mussammat  Nehali  on  March  1904,  2  weeks  after  the 
death  of  her  foimer  husband,  Mana,  because  (1)  Kbazana 
was  then  about  70  years  of  age  and  had  till  then  led  a  celibate  • 
life  ;  (2)  he  was  not  in  good  health,  and  (3)  the  woman  was 
of  a  low  position,  being  a  member  of  the  Chimba  caste.  It 
is  also  urged  us  an  argument  against  the  factum  of  the  marriage 
that  it  was  admittedly  not  celebiated  in  the  presence  of  any 
of  the  brotherhood,  and  that  the  two  witnesses  who  give 
direct  evidence  in  support  of  it,  viz.,  the  lambardar,  iSewa  Singh 
and  Basawa  Singh  are  hostile  to  the  plaintiff. 

On  the  other  hand,  in  support  of  defendants'  allegatiou. 
that  a  marriage  actually  took  place  between  Khazana  and 
Mussammat  Nihali  in  the /i-are;ca  form,  we  have  not  oidy  the 
direct  evidence  of  the  said  two  witnesses,  but  also  the  half 
hearted  admission  of  plaintiff"s  own  Avitness,  Dial  Das,  to  the 
effect  that  he  had  heard  that  some  such  marriage  bud  taken 
place.  In  addition  to  this,  we  have  the  evidence  of  the  village 
chaukidar  and  the  entries  in  the  Birth  and  Death  Register 
kept  by  the  latter.  Tliis  evidence  shews  tluit  in  March  1906 
a  son  was  born  to  Mus.sanimat  Nihali  and  in  March  1907,  a 
dauglitsr,  and  that  on  each  occasion  tlie  child  was  described  as 
the   child   of  Mussammat  Nihali  and   Khazana.    Again,    whenf 


June,  1913.  ]  CIVIL  JUDGMENTS— No.  tl,  1  pg 

Mussammat  Niliali  died   in   1909,  an   entry  was    made   in   the 
said  register  and  in  this  entry   she   was   described  as   the  wife 
of  Khazana,     All  three  entries  were  made   diaring   the    lifetime 
of  Khazana,  and  according"  to    the   cliankidar   with  the    latter's 
knowledge.     In   face     of   this   evidence,    we   agree    with     the 
Divisional  Judge  that    the  factum    of  marriage   has    l)een   suffi- 
ciently established,    especially   as  the  [laintiff  can   rely  merely 
on    probalnlities    or   improbabilities    in    disproof.     It  may,    no 
donbt,  lie  unusual  for  a  man  who  has  lived  the  life  of  a  bachelor 
to  the  age  of  67,  to  contract  a  marriage,  but  there  is  no   reason 
why  ho  should  not  do  so,  especially  if    (as  would   here   appear 
to  be  the  case)  he  could  not   marry    the   woman   of   his    choice 
eai-lier,  as  she  happened  to    be  the    wife   of    another    man.     In 
this  connection,  it  is  to  be  noted  that    Khazana    lost  no  time  in 
eifecting  marriage  with  Mussammat   Nihali,   for   he  is  said   to 
havemairied    her    14    days    after    the    death    of  her   husband, 
ilana,  she  beirg  tlien  40  years   of  age.     For   the   same  reason 
we  attach  no  importance   to   the   ai-gument   that   the   husband 
was  of  liigher  caste  than   the  woman.     If   a    man  is  genuinely 
fond  of  a  woman,  the  fact  that  she  is  socially   his   infeinor  will 
not  necessarily  debar  him  from    marrying  lier,   and  it  has    not 
been  contended  that  the   marriage  would   be.  invalid,  by   law 
or  custom,  on  that  ground. 

Admittedly,  no  members  of  the   brotherhood  were    present 

on  the  occasion  when  the  marriage  is  said  to  have   taken    place, 

but  there  is  nothing  very  surprising  in  this  fact.     The  marriage 

was  that  of  a  widow ;  the  husband    was    old,    and    the    woman 

was  of  low  caste,  and  in   the   circumstances    it  may    well  have 

been  considered  advisable  to  celebrate  the    marriage   as    quietly 

as  possible  and  with  such  persons  only  as    witnesses   who  would 

,  not,  from   prejudice  or  otherwise,    be   likely   to  object  to   the 

(  ceremony  or  at  some  subsequent  period,  to  depose  that  it   never 

:  occurred.     It  is  urged  that   the  Lambardar   Sewa   Singh,   and 

the  witness    Basawa   Singh,   are  inimical    to   the   plaintifF,   but 

,  we  find  that  apart  from  the  fact  that  they  have  from   the  outset 

'  advocated    the     cause   of   the    defendant,     (the    minor   son   of 

'  iVIussammfit  Nihali),   they    have    no    ground    for   hostility  to 

plaintiff. 

We  hold,  therefore,  in  agreement  with  the  Divisional 
Judge  that  the  factum  of  marriage  between  Khazana  and 
Mussammat  Nihali  is  established,  end  v-e  may  point  out  that 
the  Additional  District  Judge,  who  held  otherwise,  was  fain  to 
admit  that  the  entries  in  the  chaukidar's  register  were  a  strong 
piece  of  evidence  in  defendants' favour  and    could  be  discarded 
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from  consideration  only  upon  the  assumption  tbat  the  defen- 
dants' present  guardian  (Hira  Singh )  had,  during  the  life-time 
of  Khazana  and  from  the  very  date  of  the  defendants'  birthi 
(some  5  years  before  suit),  entered  into  an  elaborate  conspii^acy 
with  the  lambardar  and  the  chaukidar  to  foist  a  son  upon 
Khazana.  This  assumption  the  District  Judge  found  no 
difficulty  in  making,  but  we  i^egard  it  as  ridiculous. 

The  second  argument  urged  before  us  is  that  it  is  very 
unlikely  that  an  old  man  like  Khazana  would  be  able  to 
beget  children,  and  it  is  now  suggested  that  the  defendant 
was  probably  the  posthumous  son  of  Mussammat  Nihali's 
first  husband,  Mana.  Now,  Mana  died  in  March  1904, 
and  defendant  was  born  in  March  1905,  and  we  find  it 
proved  that  very  shortly  after  Mana's  death,  Khazana 
married  the  latter's  widow.  Apart,  therefore,  from  the  pro- 
visions of  section  112  of  the  Indian  Evidence  Act,  which  i-aise 
a  very  strong  presumption  in  favour  of  defendants'  contention, 
we  consider  the  probabilities  to  be  all  in  support  of  defendant's 
claim  to  be  the  son  of  Khazana.  We  cannot  agree  with  the 
District  Judge's  assumption  that  in  this  country  it  is  impossible 
for  a  man  of  70  years  of  age  to  beget  children.  Thin  may  be 
unusual,  but  we  see  no  reason  for  holding  it  to  be  impossible, 
especially  as  Mr.  Mehra  was  constrained  to  admit  that  he 
could  not  explain  how  Khazana  was  two  years  later  on  able 
to  beget  a  daughter.  This  girl  was  described  in  the  chaukidar's  'j 
register  as  the  child  of  Khazana  and  Mussammat  Nihali,  and 
slie  obviously  could  not  have  been  the  child  of  Mana  (who  had 
died  3  years  before  her  birth)  and  it  is  not  even  suggested  that 
she  was  the  daughter  of  Hira  Singh.  We  agree  thei'efore 
with  the  Divisional  Judge  that  the  defendant  is  the  legitimate 
son  of  Kliazana  and  Mussammat  Nihali. 

The  1  ist  point  urged  in  support  of  plaintiff's  case  is  that  he, 
was  appointed  chela  by  the  deceased  Khazana,  and  that  on  the 
28th  January  1897  the  latter  executed  and  registered  a  will, 
whereby  he  devised  and  bequeathed  the  whole  of  his  property 
to  the  plaintiff.  The  execution  of  this  will  is  not  denied  but  as 
the  original  will  is  not  forthcoming,  the  contention  on 
defendants'  behalf  is  that  it  must  be  presumed  that  the  testator 
revoked  and  destroyed  it.  On  the  other  hand  authorities  have 
been  cited  by  Mr.  Mehra  to  the  effect  that  by  Hindu  Law, 
marriage  and  the  birth  of  a  son  do  not  per  se  effect  a  revocation  . 
of  a  will ;  that  there  is  no  presumption  that  a  will,  which  is  • 
not  forthcoming  aftei  the  death  of  a  testator,  was  revoked,  and  tliat 
this  presumption  cannot  in  any  event  be  raised  when  (as  in  the 
present  case)  the  persons  interested  in  doing  away   with   the 
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will,  have  admittedly  been  in  possession  of  the  testator's  effects 
from  the  date  of  his  death,  (see  SMb  Sabitri  Prasad  v.  CoUector 
of  Meerut  (1),  Snbba  Beddi  v.  Doraisami  BatJien  (2),  Anwar 
Hossein  v.  Secretary  of  State  fm'  India  (3). 

Pandit  Jowala  Parshad,  for  respondent,  does  not  contend 
that  either  marriage  or  the  birth  of  a  son  among  Hindus  pe7  se 
effects  a  revocation  of  a  will,  but  he  urges  that  a  pre- 
sumption of  revocation  by  the  testator  himself  does  arise  when 
the  facts  are  that  the  will  was  made  at  the  time  when  the 
testator  was  a  bachelor  ;  that  under  the  will  a  son  subsequently 
born  to  the  testator  by  his  lawful  wife  would  be  entirely 
disinherited  and  left  to  starve,  unless  the  legatee  out  of  com- 
passion chose  to  allow  him  some  maintenance ;  and  that  tlie 
will  is  not  to  be  found  after  the  testator's  death.  In  our 
opinion,  there  is  force  in  this  argument,  and  we  can  find  nothing 
in  the  authorities  above  refeiredto,  to  support  the  argument 
that  in  circumstances  such  as  those  of  the  present  case  we 
must  assume  that  the  testator  did  not  revoke  a  will  which 
would  take  away  tlie  whole  of  his  property  from  his  infant 
legitimate  son.  On  the  contrary  we  are  of  opinion  that  in  the 
present  case  we  are  justified  in  assuming  that  after  the  birth 
of  his  own  son,  the  testator  by  his  own  act  destroyed  a  will 
which  left  eveiy thing  to  a  comparative  stranger  to  the  detri- 
ment and  prejudice  of  his  son.  We  consider  that  this  is  a 
far  stronger  case  than  that  of  Sohan  Bibi  v.  Hiran  Bibi  (4) 
where  the  Allahabad  High  Court  presumed  that  a  will  which 
was  not  to  be  found  at  the  date  of  the  testator's  death  had 
been  duly  I'evoked  hy  him. 

Our  conclusion,  therefore,  is  that  in  the  pi^esent  case 
we  are  justified  in  holding  that  the  testator  in  his  life- 
,  time  destroyed  the  will  he  had  made  in  1897  in  plaintiff's 
favour.  Apart  from  the  will,  it  is  clear  both  upon 
authority  (see  112  P.  B.  J  906  {Dasanndhi  Ram  v.  Khazan 
Bas)  (5)  and  upon  the  evidence  of  plaintiff's  own  witnesses, 
that  defendant  as  the  legitimate  son  of  Khazana  is  entitled  to 
succeed  to  the  latter's  property  in  preference  to  plaintiff,  the 
chela  of  the  deceased. 

We  accordingly  dismiss  this  appeal  with  costs. 

Appeal  dismissed. 

(1)  (1906)  /.  L.   R.  29  All.  82  (87).  (3)  (1904)  /.  L.  R.  31  Cat.  885. 

(2)  (1907j  /.  L.  R.  30  Mad.  369.  (4)  (1911)  10  iTidian  Cases  230. 

(5)  112  P.  R.  1906. 
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No.  52. 

Before  Eon.  Mr.  Justice  Robertson  and  Hon.  Mr.  Justice 
Beadon. 

AMOLAK  SHAH  AND  OTHERS— (Defendants)— 

APPELLANTS, 

Versus 

CHARAN  DAS  AND  OTHERS— (Plaintiffs)— 

RESPONDENTS. 

CiYil  Appeal  No.  749  of  1909. 

Arbitration— cncai-d  dealing  uith  tioo  matters— one  not  within  jurisdiction 
of  Court— Court' s  duty  to  adjudicate  on  the  point  loithin  its  jurisdiction- 
appeal  from  decree  in  accord  with  pai't  of  the  award — Civil  Procedure  Code, 
1882,  section  522  -Civil  Procedure  Code,  1908,  schedule  II,  section  16 — 
Land  acquisition  case—aicard  of  Collector  apportioning  the  compensation — 
jurisdiction  of  Civil  Court  to  interfere  with  such  apportionment — estoppel. 

One  M.  S.  died  in  1902  leaving  three  sons,  G.  C,  A.  S.  and  R.  D.  and 
land  both  at  Lahore  and  at  Ichhra.  In  1903  the  land  at  Lahore 
Avas  acquired  by  Government  under  the  Land  Acqmsition  Act  and  the 
Collector's  award  in  August  1903  determined  the  portion  of  compensation 
to  be  paid  to  the  three  brothers  after  deducting  the  amount  payable 
to  a  mortgagee.  Objections  were  made  and  the  Divisional  Court  eventually 
on  16th  March  1909  held  that  all  three  brothers  were  entitled  to  the  compen- 
sation in  equal  shares,  and  overruled  the  objection  of  A.  S  and  R.  D.  that 
they  alone  were  entitled  to  it.  Meanwhile  in  1905  A.  S.  and  R.  D.  instituted 
a  suit  against  G.  C.  for  a  declaration  that  G.  C.  was  not  entitled  to  share  in 
the  Ichhra  land  or  in  the  compensation  for  the  Lahore  land  taken  up  by  the 
Government.  The  parties  agreed  to  refer  the  whole  case  to  arbitration  and 
the  award  delivered  in  1906  was  in  favour  of  the  plaintift's,  A.  S.  and  R.  D. 
G.  C.  filed  objections  to  the  award  and  also  pointed  out  that  the  Court  had 
not  jurisdiction  in  regard  to  the  apportionment  of  the  compensation  for  the 
Lahore  land.  Thereon  the  Court  dismissed  the  whole  claim  as  being  exclu- 
sively within  the  jurisdiction  of  the  Land  Acquisition  Court.  On  appeal 
the  Divisional  Judge  upheld  this  decision  as  regards  the  Lahore  land  but 
decreed  the  plaintiffs'  claim  in  regard  to  the  Ichhra  land  in  accordance  with 
the  award  holding  that  the  fiist  Court  had  jurisdiction  to  entertain  this  part 
of  the  claim. 

Held,  that  as  regards  the  Ichhra  land  the  decree  of  the  Divisional  Judge, 
being  in  accord  with  the  award,  was  not  open  to  appeal,  vide  section  522  of 
the  Code  of  Civil  Procedure,  1882,  or  section  10,  Schedule  II  of  the  new  Code 
of  1908. 

Held  also,  that  the  lower  Courts  were  bound  to  adjudicate  on  that  portion 
of  the  claim  which  was  within  the  jurisdiction  of  the  first  Court,  viz.,  the 
Ichhra  land,  notwithstanding  that  the  award  dealt  also  with  the  Lahore  land, 
the  latter  being  separable  from  the  former. 

5  P.  R.  1883  {Partap  Singh  v.  Deri  Singh)  (1),  56  P.  R.  1886  (Faleh 
Singh  v.  Karm  Ckand)  (2),  distinguished. 

(1)  5  P.  R.  1883.  (2)  56  P.  R.  1886. 
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//eW  also,  that  Ihe  tiiiding  that  the  first  Court  had  not  jurisdiction  to 
adjudicate  ou  that  part  of  the  claim  which  related  to  the  compeusation  for  the 
Lahore  land  ivas  correct. 

37  P.  K.  1905  (Slier  Khan  v.  Shavisher  Khan)  (1),  foUowed. 

Held  further,  that  the  fact  that  G.  C.  the  defendant  in  that  case  agreed 
to  refer  the  whole  case  to  arbitration  did  not  estop  him  from  subsequently 
questioning  the  jurisdiction  of  the  Coui-t  in  respect  of  part  of  the  claim  and 
from  defending  his  rights  in  the  Land  Acquisition  Court. 

Pitchuvierv.  Peru  Mai  Konan  (2),   distinguished. 

Fird  appeal  from  the  decree  of  Major    A.    A.    Irvine,     Additional 
Dicidional  Judge,  Lahore,  dated  the  I6th  March  1909. 

Sohau  Lai,  for  appellants. 

iSlieo  IsTaraiu  and  Moti  Lai,  fur  respondents. 

Tlie  judgment  of  the  Coiu't  was  delivered  by — 

Beai'ON,  J. — Tliis  is  a  first  appeal  in  a  case  under  the  Land  -ith  Dec.  1  912. 
Acf|ui;iition  Act  regarding  the  apportionment  of  the  compeusa- 
tion awarded  by  the  Collector  for  land  acquii-ed  by  Government 
under  the  Act.  The  objector  to  that  part  of  the  apportionment 
which  is  now  in  dispute  are  Amolak  Shah  and  Ragnath  Das  ; 
and  Charan  Das  and  Ganda  Mai,  sons  of  Gokal  Chand,  deceased, 
ai-e  the  opposite  party. 

The  two  connected  further  appeals  Nos.  -418  and  68'j  of 
1909  are  cross  appeals  and  relate  to  a  suit  in  which  Amolak 
Shah  and  Ragnath  Das  are  plaintiffs  and  Charan  Das  and 
Ganda  Mai  are  defendants. 

Mauak  Shah,  deceased,  was  the  father  of  Gokal  Chand, 
Amolak  Shah  and  Ragnath  Das  and  the  property  to  which 
these  tlu-ee  appeals  relate  formed  part  of  Manak  Shah's  estate, 
and  consists  of  two  pieces  of  land,  i.  c  ,  (I)  at  Lahore  and  (11) 
at  Ichhra. 

Manak  Shah  died  about  1902  and  it  appeai-.s  that  mutation 
in  respect  of  this  land  took  place  in  favour  of  his  three  sons  in 
equal  shares  in  spite  of  objection  on  the  part  of  Amolak  Shah 
and  Ragnath  Das.  It  also  appears  that  Gokal  Chand  applied 
for  pai'titiou  and  on  objection  by  his  brothers  they  were  referx-ed 
to  the  Civil  Courts. 

In  the  meantime  the  land  at  Lahore  was  acquired  by  Gov- 
ernment  and  the  Collector's  award  was  delivered  ou  the  3id 
August  1903  fixing  the  compensation  and  detei"mining  the 
portion  to  be  paid  to  a  mortgagee,  and  the  portion  to  be  paid 
to  the  three  brothers. 

(1)  37  P.  R.  1905.  (2)  (1912;  13  Indian  Cases  651. 
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Objections  to  this  award  were  referred  to  the  Court  on  19th 
September  1903,  those  by  Amolak  Shah  and  Raguath  Das  being 
dated  14th  August  1903.  At  first,  by  oi-der  dated  24th  June 
1904,  the  Court  declined  jurisdiction  on  technical  grounds  but 
on  1st  May  1906  this  order  was  reversed  on  appeal  and  the 
case  was  remanded  for  decision  on  the  merits.  Then  on  19th 
January  1907  the  Court  decided  the  dispute  as  regards  the 
amount  of  the  compensation  only  and  by  its  order  it  expressly 
left  the  question  of  apportionment  for  subsequent  decision. 

After  the  decision  of  an  appeal  on  7th  August  1907  regard- 
ing its  order  relating  to  the  amount  of  compensation,  the  Court 
then  began  the  second  part  of  the  case  relating  to  the  apportion- 
ment of  compensation  and,  as  regards  that  part  of  the  compen- 
sation which  is  not  due  to  the  mortgagee,  it  has  decided  that 
Grokal  Chand  was  not  separated  from  the  family  and  that  his 
sons  are  entitled  to  one-third  share.  This  decision  is  the  subject 
of  the  present  appeal  No.  749  of  1909, 

After  the  reference  of  the  objections  by  the  Collector  to  the 
Coui't  for  decision,  Amolak  Shah  and  Ragnath  Das  on  the  4th 
January  1905  instituted  a  suit  in  the  Court  of  the  Subordinate 
Judge  in  respect  of  both  pieces  of  land  to  h  ive  it  declared 
that  on  the  death  of  Manak  Shah,  their  father,  they  were  exclu- 
sive owners  of  the  land  and  that  Gokal  Cliaud  was  not  entitled 
to  a  share  of  the  land  or  tu  a  share  of  the  compensation  awarded 
in  respect  of  the  Lahore  land. 

In  the  course  of  the  suit  by  agreement  of  the  parties  the 
whole  case  was  referred  to  arbitration  and  the  tinal  award  by 
the  umpire  was  delivered  on  22nd  June  1906.  This  award 
was  in  favour  of  Amolak  Shah  and  Ragnath  Das,  Avho  by  the 
award  were  held  to  be  exclusive  owners  of  the  land  and 
aloue  entitled  to  receive  the  compensation. 

After  the  award  had  been  delivered  objections  were  put 
in  under  section  521  of  the  uld  Civil  Procedure  Code,  which 
was  then  in  force,  and  in  addition  to  these  objections  a  plea 
was  raised  to  the  eifect  that,  as  the  puint  in  dispute  was  ex- 
clusively within  the  jurisdiction  of  the  Land  Acquisition  Court, 
the  Court  of  the  Subordinate  Judge  had  no  jurisdiction  to 
entertain  the  suit.  On  this  plea  tlie  Subordinate  Judge  de- 
cided that  he  had  no  jmisdiction  in  the  matter  and  by  his 
judgment,  dated  2Ist  July  1906,  lie  dismissed  the  suit  without 
considering  the  objections  under  section  521,  Civil  Procedui-e 
Code,  and  without    adjudicating  on  the  award. 

On  appeal  the  Divisional  Judge  upheld  the  SubordinaLo 
Judge's  decision    in    regard   to    the    Lahore    land  but,   Hndilig 
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that  the  Court   of  the  Subordinate    Judge  had   jurisdiction   in 
regard  to  the   Ichhra  land,   he  remanded  the  case  under  section 
502,    Civil    Proeedui^e  Code,  for  redecision     on   the    merits    in 
respect  of   that  portion  of  the  claim.     In  further  appeal  to  the 
Chief  Court  however  it  was   held  on  23rd  April    1907    that   a 
remand   under  section  562  was  not  permissible  and   that,    if  the 
Divisional  Judge  was  of  opinion  that  a  I'emand    was  necessary, 
he  should    take  action  under   section  566  or  section   568,    Civil 
Procedure    Code,  and  the  case    was  remanded   to  the  Divisional 
Judge  with    the  direction   that  he  should   pass    one   decree  dis- 
posing    of    the    whole    appeal.      By    the    decree     Avhich    the 
Divisional  Judge  has  now  passed  the  award   by    arbitration  has 
been   enforced  as  regards  the  Ichhra   land    and    the   claim    by 
Amolak    Shah  and  Ragnath    Das  in   respect  of   that  land  has 
been    allowed,    but    the  first    Court's     decision   dismissing    the 
suit  on  the    ground  of    want  of  jurisdiction  has  been    maintain- 
ed  in  respect  of  the  Lahore  laud.     This  decree    is    the  subject 
of  the  cross  appeals  Nos.  418  and  683  of  1909. 

As  I'egards  the  Ichhra  land  the  decree  of  the  Subordinate 
Jadg-e  dismissing  the  suit  was  not  in  accordance  with  the 
award  and  the  Divisional  Judge  had  jui^isdiction  to  entertain 
an  appeal  which  was  not  barred  by  section  522  (old)  Civil 
Procedure  Code.  On  the  other  hand  the  Divisional  Judge, 
having  seen  no  cause  to  remit  the  award  to  the  ax'bitrators  for 
fui-ther  consideration  and  having  refused  the  application  to 
set  aside  the  award  under  section  521,  has  passed  a  decree  ia 
respect  of  the  Ichhra  land  which  is  in  accordance  with  the 
award  and  is  not  in  excess  of  it.  Consequently  the  appeal 
from  tiio  DivisionalJudge's  decree  in  respect  of  the  Ichhra 
land  is  barred  by  section  522  old  Civil  Procedui'e  Code,  or 
section  16,  Schedule  II  of  the  present  Code  of  Civil  Procedure, 
and  as  an  appeal,  the  present  appeal  by  Gokal  C hand's  sons 
(No.  683  of  1909)  must  fail  on  the  ground  that  the  appeal 
does  not  lie. 

It  has  however  been  ui'ged  that,  if  the  appeal  No.  683  of 
1909  does  not  lie  as  an  appeal,  the  decree  in  regard  to  the 
Ichhra  land  should  be  set  aside  on  I'evision  on  the  following 
gi'ounds  : — 

(a)  that  the  award  relating  to  the  Ichhra  land  was  in- 
separable from  the  rest  of  the  award  of  the  arbitrators  and 
consequently  the  whole  awai'd  is  void  and  could  not  have  been 
acted  on  by  the  Divisional  Court  ;  and  (b)  that  the  objections, 
on  which  the  application  to  set  aside  the  awaixl  under  section 
521    were  based,  were,  not  enquired  into.aud  properly  decided; 
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As  regards  (a)  5  P.  E.  1SS3  (Partap  Singh  v.  Devi 
Singh  (1),  whicli  is  relied  on  liad  reference  to  the  filing  of  ant 
agreement  in  respect  of  a  snit  not  pending  in  Court  and  it  was 
held  that  sach  an  agreement  dealing  with  mattei-s  beyond  the 
jurisdiction  of  the  Court  could  not  be  filed  under  section  523, 
Civil  Procedure  Code.  In  such  cases  the  agi-eemeut  must 
either  be  one  capable  of  being  filed  as  a  whole  or  it  must  be 
rejected  as  a  whole,  56  P.  E.  1886  (Pateh  Singh  v.  Karam 
Cliand  (2),  foUowed  5  P.  E.  1SS3  {Partap  Singh  v.  Deri  Singh)  (1), 
and  deals  with  the  same  point  and  these  authorities  ai*e 
distinguishable  from  the  present  case. 

In  the  present  case  the  suit  had  been   instituted   before  the 
aoreement  to  refer  to  arbitration   had    been   entered   into    and, 
whether  or  not  there  had   been   a    reference  to   arbiti'ation,   the 
Court  was  bound  to  adjudicate  on  that  portion  of  the  suit  AvhicM 
was  within  its  jurisdiction. 

It  cannot  be  held  that  the  awai'd  relating  to  the  Ichhi-a 
land  is  inseparable  fi^om  the  award  relating  to  the  Lahore  land. 
The  two  pieces  of  land  are  distinct  and  sepai-ate  and  the 
adjudication  in  the  award  applies  to  them  severally  ^-ithout 
ambiguity,  subject  of  course  to  any  order  which  might  be  passed 
under  section  521  in  respect  of  the  objections  to  the  award.  The 
award  for  the  purposes  of  the  suit,  is  valid  and  binding  on  the 
parties  to  the  suit,  and,  whether  or  not  the  Coort  had  jtuisdic- 
tion  to  pass  a  decree  on  the  award  in  respect  of  the  Lahoie 
land,  it  is  clear  that  the  Cotu-t  had  jurisdiction  to  pass  a  decree 
in  accordance  with  the  award  in  respect  of  the  Ichhra  land. 

As  regards  (6)  it  is  true  that  the  objections  were  not 
enquired  into  by  the  first  Court  and  that  the  Divisional  Judge 
did  not  cause  enquiry  to  be  made  by  remand  either  under 
section  566  or  section  56S  (old)  Civil  Procedure  Code,  but  (see 
page  5,  line  14  of  the  paper-book  of  appeal  683  of  1909)  the 
sons  of  Grokal  Chand  might  have  had  these  objections  enquired 
into  if  they  had  so  desired.  When  the  case  went  back  fi-om 
the  Chief  Court  for  fresh  decision,  they  did  not  ask  for  a 
remand  on  this  point  and  it  is  clear  that  they  abandoned  thai 
objections  in  the  Divisional  Court. 

For  these  reasons  there  is  no  good  ground  for  interference 
or  revision  with  the  decree  in  respect  of  the  Ichhi'a  land. 

Comuig  now  to  appeals  418  and  749  of  1909,  the  first  poi 
for  considei-ation  has  reference  to  the  question  of   the   jurisdiO' 
tion of  the  Court  of   the  Subordinate  Judge   in   respect    of   t 
Lahore  land. 


(1)  5  P.  R.  1883.  {2)  56  P.  E.  1886. 
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There  is  no  doubt  tliat  ordinarily  the  Court  of  the  Sub- 
ordinate Judge  would  have  had  jurisdiction  to  entertain  the  suit 
but  in  37  P.  B.  1905  {S/ier  Khan  v.  Shamslier  Khan  (1),  it  was 
held  by  a  Division  Bench  of  this  Court  that  in  a  claim  disposed 
of  by  the  Collector  in  the  course  of  land  acquisition  pro- 
ceedings under  the  special  procedure  prescribed  by  Act  I  of 
1894,  the  Collector's  order  or  adjudication  of  the  rights  of  the 
owners  or  claimants  to  the  property  for  which  compensation  was 
assessed  and  awarded,  cannot  be  questioned  otherwise  than  by  a 
refer ance  to  Coui-t  under  the  provisions  of  the  Act  and  that 
the  Civil  Courts  are  not  competent  to  reopen  and  determine 
matters,  disposed  of  in  accordance  with  the  Act,  in  a  separate 
suit. 

This  authority  is  exactly  in  point  in  the  present  case 
and  supports  the  contention  that  the  Court  of  the  Subordinate 
Judge  had  no  jurisdiction  to  entertain  the  suit,  or  to  pass  a 
decree,  in  respect  of  the  Lahox'e  land.  It  is  true  that  this 
question  of  jurisdiction  did  not  come  to  the  notice  of  the  Sub- 
ordinate Judge  till  after  the  awai'd  of  the  arbitrators  had  been 
delivered  but  this  ma^es  no  material  difference.  Before  passing 
a  decree  the  Subordinate  Judge  discovered  that  he  had  no 
jurisdiction  to  entertain  the  suit  as  regards  the  Lahore  land  or 
to  pass  a  decree  which  would  be  binding  on  the  land  acquisition 
Court,  and  under  these  circumstances  he  had  no  option  but 
to  dismiss  the  suit  in  regard  to  that  land. 

It   is   however    contended  that,    having  agreed  to  refer  to 

arbitration  and  having   allowed     an  award  to   be    delivered  by 

the  arbitrators,  G-okal  Chand's  sons  are  estopped    from  claiming 

a  share  of  the  compensation  and  consequently   the  land   acquisi- 

1  tion  Court  was  bound  to  give  effect  to  the  award. 

I         In  this  connection  and  in  connection  with   the   question    of 

r  the  jurisdiction  of  the  Subordinate  Judge,  reliance  is  placed   on 

.    {Pitchiivier  v.  Tent  Mai  'Ko)ian)   (2),    in  which,    in    proceedings 

in  the  land  acquisition  Court  which  had    exclusive   jurisdiction 

I  in  the  matter,  the  Court  itself    passed    an   order  by   consent  of 

Jarties  for  payment  of  the  compensation  money  to   one  of   them 

ifter  four  months  if  in  the    meantime   the   other    paity  did  not 

"nstitute  a  suit  to  establish  his  right  to    the  money.     The  agree- 

nent  had  reference  to  the  proceedings    in  the   land    acquisition 

^oart  which  by  this  agreement  passed   a  final  order    which  was 

lot  impeached  and,  in  respect  of  the  suit    which   was  instituted 

*'a  the  Munsifs  Court,  it  was  held  that   the  order    of   the   land 

^  cquisitiou  Coui't  which  was    passed   by    consent    could   not    be 

i     (1)  37  P.  R.  1905.  (2)  (1912)  13  Indian  Cases  651. 
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attacked  collatei'ally  and    consequently  the    parties  were    estop 
ped  from  questioning  the  Munsif's  jurisdiction. 

The  circumstances  of  the  present    case  are   quite    different. 
There   was  no  agreement  with    reference   to  the  proceedings  in 
the  land  acquisition  Court  which  terminated   those     proceedings 
or  provided  for  the   settlement  of   the    dispute    elsewhere.     On 
thj     contrary     while    the   proceedings    were    pending     in     the 
Court    having     exclusive   jurisdiction,     one     party    without    the 
consent    of  the  other  party  brought  a  suit  in  a  Court   having    n 
jurisdiction.     It  is  true  that  in  this  suit   the  pai'ties  agreed   to 
refer  the  dispute  to  arbitration  but  at  the  time  of  this   agreement 
they  were  under  a  misapprehension  as  regards  the  jurisdiction   of 
the     Court     and,     especially      as     the     defect     of    jurisdiction 
came   to   notice   before  a  decree  was     passed   and   before     the 
award     had    become     final      by     the     disposal    of     objections 
uuder   section     521,   Civil  Procedure   Code,   it   cannot  be  held 
that  the  sjus  of   Gokal  Chand  were  estopped   fvom  questioning 
the     Munsif's  jurisdiction   or    from   defending  their  rights  in 
the  land  acquisition  Court. 

It  is  also  contended  that  the  land  acquisition  Court  had 
no  jurisdiction  to  go  into  the  question  of  apportionment  (a) 
because  of  an  alleged  defect  in  the  order  of  reference  ;  and  (6) 
after  the  Chief  Court  had  decided  the  case  on  appeal  on  the 
question  of  the    amount  of  compensation  to  be  paid.  § 

These  contentions  do  not  appear  to  have  much  force.  By 
the  Collectors'  award  the  three  brothers  were  given  a  specified 
portion  of  the  compensation  jointly. 

The  objections  referred  to  the  Cjurt  for  decision  included 
one  by  Amolak  Shah  and  Ragnath  Das  that  they  alone  were 
entitled  to  this  portion  of  the  compensation  and  thus  this  point 
w;is  duly  referred  to  the  Court  for  decision.  The  case  con- 
sisted of  two  parts,  Le.,  one  relating  to  the  amount  of  com- 
pensation to  be  paid  by  Government  and  the  other  relating 
to  the  aj^portionment  of  the  money. 

The  Court  took  up  these  two  parts  separately  and  in  the 
order  disposing  of  the  first  part  it  was  expressly  stated  that 
the  second  part  still  remained  for  decision. 

The  second  part  of  the  case  was  not  before  the  Chief  Court 
in  the  previous  appeal. 

The  last  point  for  consideration  is  whether  or  not,  apart 
from  tlie  arbitrator's  award,  there  was  a  partition  in  Manak 
Shali's  life- time  by  which  Gokal  Chand  was  separated  from  tho 
rest  of  the  family. 
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There  was  apparently  some  dispute  about  money  obtained 
in  respect  of  some  contract  and,  according  to  the  witnesses,  Mr. 
Barber  and  Lala  Narinjan  Das,  this  led  to  the  separation  of 
Gokal  Chand.  But  this  evidence  is  not  conclusive  and  especially 
if  the  partition  was  the  result  of  a  quarrel  it  is  strange  that 
no  deed  was  drawn  up  and  executed  at  the  time  of  the  alleged 
partition. 

There  is  no  doubt  a  letter  (page  20  of  the  paper-book  ot 
appeal  749)  purporting  to  have  been  written  by  Gokal  Chand 
on  the  28th  November  1912,  but  it  is  denied  that  this  letter  is 
genuine  and,  though  Lala  Narinjan  Das  and  Jas  Mai  (now 
seivant  of  Amolak  Shah)  profess  to  identify  Gokal  Chand's 
sigijature,  the  letter  appears  to  be  most  suspicious.  The  alleged 
date  of  the  letter  is  long  after  the  alleged  separation  and  it  is  a 
signiticant  fact  that  it  is  subsequent  to  the  date  of  the  Tahsil- 
dar's  first  report  of  15th  August  1902  in  connection  with  the 
acquisition  of  the  land.  If  the  letter  had  been  in  existence  at 
the  mutation  proceedings  on  22nd  February  1903,  it  would  have 
been  relied  on  in  those  proceedings  when  Amolak  Shah  and  Rag- 
nath  Das,  instead  of  relying  on  the  letter,  took  their  stand  on  an 
alleged  oral  will.  The  letter  was  not  made  use  of  until  proceed- 
ings fui-  the  acquisition  of  the  land  were  in  progress  and  an 
attempt  was  then  made  to  get  it  registered  but  registration  was 
refused. 

We  agree  with  the  lower  Court  that  on  the  evidence  avail- 
able it  is  impossible  to  hold  that  the  alleged  separation  is 
proved. 

The  i"esult  is  that  all  the  three  appeals  fail  and  we  dismiss 
this  one  (Ko.  "49  of  190'.-))  with  costs. 

Apptal  dismissed. 

No.  53. 

Before  Hon.  Sir  Arthur  Reid,  Kt.,  Chief  Judge,  cuui 
Hon.  Mr.  Ju-^tice  Bohertson. 

NA^U)A  SINGH  AND  OTHERS— (Plaintiffs)  — 
APPELLANTS, 
Yerttus 
KHETA  AND  OTHERS— (Dkfem.antO— RESPONDENTS. 

Civil  Appeal  No.  786  of  i909. 

Custom — Succession-  sons  of  Khanadamad  by  a  second  wife. 

Held,  that  where  the  father's  property  has  been  inherited  by  a  daughter 
(who  died  childlessj  and  her  husband,  by  reason  of  the  latter  being  a  Khaua- 
dumad,  by  custom  on  the  death  of  the  latter,  the  property  reverts  to  the 
collaterals  of  the  daughter's  father,  the  sons  of  the  Khanadamad  by  a  second 
wife  hanng  no  rights  of  succession  to  it. 
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Further  appeal  from  the  decree   of  H.   Scott-  Smith,    Esquire, 
Divisional  Judge,  Ferozepare  Division,  dated  the  22nd  April  1909. 

Muliammad  Shafi,  for  appellants. 

Harris,  for  respondents. 

The  judgment  of  tlie  Court  was  delivered  by — 
Ith  Dec.  1912.  RobbbtsON,  J. — The  facts  of  this  case  are  very  simple    and 

yet   they   have    led  to  a  curious  misapprehension  on  the  part  of 
both  the  lower  Coiu-ts. 

The  pedigree-table  below  shews  the  relationship   and    con- 
nections of  the  parlies  : — 

PHULLA  SINGH 
I 

i 

r 1 

Billa  Singh  Bela  Singh 

1 
Miissammat  Ramon — married  Kharku 
died  childless           married  another 
wife 
I 
J 


r  i  1 

Kheta.  Bela.  Harnaman.- 

The  descendants  of  Billa  Singh  are  the  plaintiifs  and  the 
three  sons  of  Kharku  by  a  different  wife,  who  are  no  blood 
relations  of  Mussammat  Ramon,  and  through  her  of  Bela 
Singh  and  Phulla  Singh,  are  the  defendants  It  is  proved  and 
admitted  on  all  hands  that  Mussammat  Ramon  and  Kharku 
were  allowed  to  succeed  to  Bela  Singh's  property  under  the 
custom  of  "  hhanadamadi",  Kharku  being  a  resident  son-in-law, 
this  was  also  decided  in  a  regular  suit.  It  is  also  clearly  estab- 
lished by  authority  and  admitted,  that  the  custom  of  khanada- 
madi  is  desii'-ned  to  benefit  the  daughter  and  her  issue  in  cases 
when  it  obtains.  Kharku  was  not  an  adopted  son,  merely  a 
resident  son-in-law.  Mussammat  Ramon  died  many  years  ago 
and  Kharku  succeeded  to  the  property  for  life  on  the  equivalent 
of  a  widow's  estate.  Mussammat  Ramon  left  no  issue,  male 
or  female,  and  on  Kharku's  death  it  appears  to  us  obvious  that 
the  property  must  revert  by  inheritance  to  her  own  blood 
relations.  Kharku  was  not  her  "  heir  "  by  law  or  custom  for 
any  tiling  beyond  a  life  estate,  and  it  is  clear  that  if  he  were 
not  her  full  heir,  tlie  sons  of  Kharku  by  another  woman  can 
have  no  right  to  succeed  to  their  step-mother's  property.  The 
question  is  one  of  simple  inhei'itance,  not  one  of  atloi)tion  or  gift, 
or  reversion  to  the  heirs  of  the  donoi-,  it  is   one    of    inheritance 
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to  Mussammat  Ramon  on  the  termination  of  her  husband's  life 
estate  and  we  know  of  no  rule  of  law  or  equity  which  prefers 
her  step-sons  to  her  blood  i-elations  in  such  a  case.  The  appeal 
is  accordingly  accepted  and  the  claim  is  deci-eed  with  costs 
throughout.  Appeal  accepted. 


No.  54. 

Before  Eon.  Sir  Aithur  Reid,  Kt.,   Chief  Judge,  and  Eon. 
Mr.    Justice  Robertson. 

LABH  SIXGH  AND  OTHERS— (Plaintiffs)— 
APPELLANTS, 
Versiis 
GURCHARAN  SINGH  AND  OTHERS— (Defexdaxts)— 
RESPONDENTS. 
Civil  Appeal  No.  482  of  1908. 

Custom— Alienation— ancestral  land — Khalris  o/mauza  Kauntrila,  tahsil 
Gujar  Khan,  district  Rawalpindi — Hindu  Law. 

Held,  that  plaintilis,  on  whom  the  onus  lay,  had  failed  to  prove  that 
Khatris  of  mauza  Kauntrila,  tahsil  Gujar  Khan,  district  Rawalpindi,  were 
governed  by  agricultural  custom  in  matters  of  alienation  of  ancestral  lands, 

14  P.  R.  1898  (Kartar  Singh  v.  Mithar  Singh)  (1),  102  P.  R.  1907  (Bura 
Hal  V.  Narain  Das)  (2),  refen-ed  to. 

Further  appeal  from  the  decree  of  T.  J,  Kennedy,  Esqnire, 
Dividonal  Judge,  Ratcaljnndi  Division,  dated  the  26th  March 
1908. 

Claim — For  a  declaration  to  the  effect  that  the  alienation 
made  by  defendant  No.  1  in  favor  of  defendants  Nos.  2  and  3  in 
respect  of  39  kanals  9^  marlas  of  land  *  *  *  *  shall 
not  affect  the  plaintiffs'  reversionary  rights  aftei  the  death  of 
defendant  No.  1. 

Sheo  Narain  and  Devi  Dial,  for  appellants. 

Sangam  Lai  and  Gobind  Das,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by — 

Robertson,  J. — The  question  for  decision  in  this    ai^peal    is,     7ih  Dec.  1912. 
whether  the   parties  are  to  be  governed  by  the  provisions  of  the 
Hindu  Law   or  by  custom  in  respect  of    the    point    in    dispute 
between  them. 

Mr.  Sheo  Narain  for  the  appellants  attempted  to  shew  that 
the  question  between  the  parties  was  res  judicata  by  reason  of 
certain  previous  cases  between  the  plaintiffs  and  the  alienor,  a 
widow.  We  have  examined  these  cases  and  we  find  nothing 
in  them  to  justify  as  in  accepting  Mr.  Sheo   Narain's    contention 

(1)  14  P.  B.  1898.  (2)  102  P.  B.  1907. 
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in  respect  of  which  we  did  not  think  it  necessary  to  call  upon 
the  respondent  for  a  reply.  Previous  litigation  merely  resulted 
in  arrangements  between  the  widow  and  certain  reversioners 
and  these  could  not  be  held  to  operate  as  res  judicata  in  the  case 
before  us  as  regards  the  parties  to  this  case. 

The  learned  advocate  for  the  appellants  admitted  that  the 
view  of  previous  decisions  of  this  Court,  the  omis  of  showing 
that  the  parties  are  governed  by  agricultural  custom  and  not 
by  their  personal  law  lay  upon  him,  and  he  endeavoured  to 
shew,  by  instances  on  the  record  and  from  instances  in  previous 
authorities,  that  this  onus  had  been  dischai-ged. 

The  parties  are  Khatris  of  Kauntrila  and  belong  to  a    large 
village  in  the  Gujar  Khan  tahsil  of  the  Rawalpindi  district,  situ- 
ated  within    a  few    miles  of  the  sTuall  town   of  Snkho   to  which 
latter  place    the    parties    belonged  in  the    case    dealt   with  in 
94  P.  R.  1898  {Kartar  Singh  v.  Mathar  Singh)  (I). 

The  principles  to  govern  the  enquiries  in  such  cases  are 
laid  down  in  that  judgment,  94  of  1898  {Kartar  Singh  v.  Mathar 
Singh)  (1)  and  in  that  case  it  was  found  that  as  to  the  matter 
then  in  dispute  the  parties,  who  were  Khatris  as  in  this  case, 
had  not  been  shown  to  be  governed  by  custjm,  but  must  be  held 
to  be  governed  by  Hindu  Law.  The  matter  was  again  fully 
discussed  in  the  judgment  in  102  PR,  1907  {Bura  Mai  v.  Narain 
Das)  (^),iii  which  case  the  parties  were  Khatris  of  the  town 
of  Rawalpindi  Rawalpindi  is  a  town  of  veiy  modern  growth 
and  there  is  not  much  to  distingaiish  the  Khatris  of  Rawalpindi 
town  from  those  of  the  neighbouring  villages.  In  that  case, 
in  which  instances  from  outside  villages  as  well  as  from  the 
town  itself  were  cdnsidered,  it  was  found  that  the  parties  Avere 
governed  by  Hindu  Law  in  regard  to  the  matter  in  dispute. 
We  do  not  think  that  the  learned  Divisional  Judge  was  pi^ecisely 
correct  in  saying  that  the  case  is  governed  by  102  P.  R.  J  907 
(Bura  Mai  v  Narain  Das)  (2),  inasmuch  as  the  question  in 
dispute  was  one  which  must  always  be  put  in  issue  and  decided 
upon  the  evidence,  rulings  of  this  Court  on  similar  point  being 
instances  of  great  weight  but  not  conclusive.  We  agree,  how- 
ever, with  the  learned  Divisional  Judge,  after  hearing  argument 
and  examining  the  instances  which  are  cited  in  this  record 
and  those  quoted  in  102  P.  i2.  1 907  that  the  plaintiffs  have 
failed  to  discharge  the  onus  which  lay  upon  them  of  proving, 
that  the  parties  to  this  suit  in  regard  to  the  points  in  discussion 
are  governed  by  custom  and  not  by   Hindu    Law.     The    appeal 

therefore  fails  and  is  dismissed  with  costs. 

Appeal  dismissed. 

(1;  94  i*.  B.  1898.  (2)  102  P.  i?.  1807. 
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No.  55. 

Before  Hon.  Mr,  Justice  Battigaii  and  Hon.  Mr.  Justice 
Beadon. 

DALIP  SINGH  AND  OTHERS— (Plaintiffs)— 

APPELLANTS, 

Versus 

UMRAO  SINGH  AND  OTHERS— (Defendants)— 

RESPONDENTS. 

Civil  Appeal  No.  1113  of  1910. 

Civil  Procedure  Code,  1908,  section  lid—CourCs  power  to  allow  appellant 
to  make  up  deficiency  oJJJourt  fee— unreasonable  delay  in  re-filing  the  appeal 
— limitation. 

Held,  that  an  appellant  who  has  been  allowed  under  section  149  of  the 
Code  of  Civil  Procedure  to  make  up  a  deticieucy  in  the  Court-fee  on  his 
niemorandmn  of  appeal  must  shew  ihat  he  has  prosecuted  his  appeal  with 
reasonable  diligence,  and  that  an  appeal  which  is  not  re-hled  ^vith  full  Court- 
fee  for  a  whole  year  is  consequently  barred  by  limitation. 

Karsondas  Dliaranisey  v.  But  Gangabai  (1),  referred  to, 

i    First  appeal  from  the  decree  of  J.  Addison,  Esquire,  District  Jicdje^ 
Delhi,  datid  2bth  May  1909. 

Sundar  Das,  for  appellants. 

Shadi  Lai,  Sautanam  and  Girdhari  Lai,  for  respoudeuts. 

The  judgment  of  the  Court  was  delivered  by — 

Rattigax,  J. — Mr.  Shadi  Lai  for  the    respondent  raises    a      U^/t  Dec.  1912. 
preliminary  objection  that  this  appeal  is  barred  by  limitation. 

The  memo,    of  appeal  was   originally  filed  in  this  Coiu-t  on 

the  25th  October  1909,  admittedly  the  last  day  on  which  it 
li  could  be  tiled  under  the  law  of  limitation.  The  memo,  then 
['  bore  a  Court  fee  stamp  of  Rs.  25,  whereas  there  can  be  no  ques- 
'     tion  that  the  appellant  well  knew  that  the  proper  Court  fee  was 

Rs.  625,  that  being  the  amount  which  he  himself  had  paij  on  his 
[  plaint  in  the  first  Court.  The  memo.  Avas  returned  to  the  appel- 
I  iaut  by  the  Deputy  Registrar  in  order  that  he  should  cumjjlete 
'     the  Court  fee  and  we    find  that  it  was  not  re-tiled  until  the  25th 

October  1910,  i.e.,  until  after  the  lapse  of  one  whole    year    from 

tlie  time  when  it  was  originally  returned  to  the  appellant. 

Obviously  the  appeal  is  barred    by   limitation    unless    the 

■'ppellant  can  satisfy  us  that  he  had  sutiicient  case  for  nut    pay- 

I   mg  the  full  Court-fee  until  the  last  mentioned  date.  Section  149 

f    of  the  present  Code  gives  the  Coui't  a  discretion  to   allow    pay- 

(1)  (1905)  I.  L.  R.  30  Bom.  328  (330;. 
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meat  of  Court-fee  at  any  stage,  but  that  dibcretion  cannot  avbU 
be  exercised  in  favour  of  an  appellant  unless  he  shows  reason- 
able diligence  in  the  prosecution  of  his    appeal.  « 

In  the  present  instance  the  delay  is  so  inordinate  that  it 
would,  we  think,  create  a  dangerous  precedent  to  admit  that  there 
was  reasonable  cause  for  it,  especially  as  we  are  by  no  means 
satisfied  that  the  appellant  could  not  have  paid  in  the  deficiency 
in  Court-fee  at  a  veiy  much  earlier  date.  To  grant  him  the 
extension  for  which  he  prays';.woultl  be  unjust  and  unfair  to 
the  respondent  who  had  every  reason  to  Ijelieve  that  an  appeal 
Avhich  had  not  been  j^ref erred  until  moie  than  15  months  after 
the  date  of  the  decree  of  the  first  Court  Avas  not  going  to  be 
preferred  at  all.  In  this  connection  the  dictum  of  the  Chief 
Justice  in  Kamoiidas  Dharamsey  v.  Bai  Gnngabai  (1),  should  be 
borne  in  mind,  and  acting  upon  it  we  hold  that  the  appellant  had 
no  sufficient  cause  for  tlie  delay  of  which  he  has  been  guilty. 

We  accordingly  accept  the  preliminar}-  objection  and 
dismiss  the  appeal  as  barred  by  limitation.  Appellant  will 
have  to  pay  the  costs  of  the  respondent. 

Appeal  clii-!pJssi'd. 


No  56. 

Before  Hon.  Mr.  Judice  Hattigan  and  Hon.  Mr.  Jmiice 

Beadon. 

BADRIPARSHAD— (Defendant)— APPELLANT, 

Versus 

CIVIL  NAZIR  OP  aMBALA  AND  ANOTHER— (Plainiiffs)  — 

RESPONDENTS. 

Civil  Appeal  No.  901  of  1909. 

Cwd  Procedure  Code,  1882,  sections  351,  35C,  oOo-Lisvlvennj—power  of 
receiver  la  uistiUUe  suits. 

Held,  that  a  receiver  of  the   property   of  an  insolvent,   appointed   luider 
section  351  of  the  Code  of  Civil  Procedure,  1882,  has  no  locus  standi  to  bring! 
a  suit  in  Court  for  the    recovery   of  the  insolvent's   property,   even   ^vilh  the 
previous  sanction  of  the  District  Judge. 

Ram  Lochan  Sircar  v.  Iluijil  (2),  Drohvnwiji  Gupta  v.  Datis  (3),  t'lnki 
V.  Moharaj  Bahadur  Simjlt  (Ij,  MUlcr  v.  Ram  Raiijan  Chakarrarli  (5),  Dunnej 
v.  Kumar  Chandra  Kisore  [(i),  Jagal  Tarini  Dasi  v.  Naba  (Jojiai  Chakl  (7),| 
In  re  Sucker  (8). 

"(l)  (19057;.  L.  R.  30  Bom.  321)  (330).  (5}  (1881}  /.  L.  R.  10  Cat  1014. 

2)  (18081  10  W.  R.  130.  (Oj  (11)02)  /.   L.  R.   30  Cal.  593 

3    (1887)  7.  L.  R.  11  Cal.  323  (339-311).  (598). 

1    (lbU8)  1.  L.  R.  25  Cal.  012  (OlOj.  (1)  (1907)  1.  L.  R.  31    Cal.   305 

^  ^  (315-317;. 

(8)  (1888J  22  Q.  B.  D.  179  (185j. 
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Fiiriher  appeal  from  the  decree  of  H.  A.  Rose,    Esquire,  Divisional 
Judge,  Amhala  Division,  dated  the  Sth  April  1909. 

Beechey  and  Durga  Das,  for  appellant. 

Gokal  Chand  Ifaurang,  for  respondents. 

The  judgment  of  the  Court  "was  delivered  by— 

Rattioan,  J.— The  plaintiff  in  this  suit  is  the  Civil  Nazir  11^^  Deer.  1912. 
of  tbe  Coui't  of  the  District  Judge,  Ambala.  On  the  28th 
November  1905  he  was  appointed  under  section  351,  Civil 
Procedure  Code,  18 S2,  receiver  of  the  property  belonging  to 
Asa  Ram  and  Ramjas  Mai,  insolvents.  In  January  1907 
plaintiff  with  the  pi-evious  sanction  of  tlie  District  Judge 
instituted  the  present  suit,  in  which  he  claims  to  be  entitled 
to  recover  certain  lands  which  defendant,  Badri  Pershad, 
alleges  had  been  mortgaged  to  him  for  consideration  by  the 
said  Asa  Ram  and  Ramjas  Mai  on  the  9th  September  1900. 

A  number  of  legal  questions  are  involved  in  the  case 
and  have  been  dealt  with  (not  altogether  satisfactorily)  in  the 
judgnionhs  of  the  lower  Courts.  The  latter  have  concurred  in 
granting  plaintiff  a  decree  and  the  defendant  has  appealed  to 
this  Conrt. 

Hei'e,  again,  the  questions  referred  to  above  have  been 
raised  and  argued  at  some  length,  but  we  find  it  unnecessary 
to  deal  with  them  as  we  are  clear  that  defendant's  objection 
i  must  pi-evail,  tliat  plaintiff,  as  a  receiver  appointed  under 
section  .351  of  the  Code  of  1882,  had  no  power  to  institute  a 
suit,  even  with  the  previous  sanction  of  the  Court  which 
appointed   him   receiver. 

The  powers  of  a  receiver  of  an  in,=!olvont's  property  are 
set  forth  in  section  356  of  the  Code  and  the  right  of  instituting 
or  defending  suits,  which  a  Court  is  empowered  to  grant  to 
;  a  receiver  under  section  503,  is  not  included  therein.  Sec- 
tion 3.')6  apparently  contemplates  a  simple  state  of  things.  Tlie 
insolvent  hands  over  the  whole  of  his  property  to 
thf-  receiver,  and  the  receiver  "  receives "  that  property 
and  proceeds  to  distribute  it  among  the  creditors.  Practi- 
cally, this  constitutes  the  sum  total  of  the  powers  of  a 
receiver  under  the  section,  and  as  a  genei^al  rule,  a  receiver 
ia  "a  person  appointed  by  the  Court  to  'receive'  and  there 
''  is  no  vesting  of  any  cause  of  action  in  him  " — Kerr's  Law  of 
Receivers,  1900,  p.  199;  see  also  I?am  Lochan  Sircar  v.  Hogg  ( I). 
Aloreover,  that  the  power  to  sae,  or  the   liability   to  be  sued,    is 

■  (1)  (1868)  10  W.  R.  430. 
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not|  necessarily  incidental  to  the  general  powers  of  a  receiver 
If,  we  think,  clear  from  the  provisions  of  not  only  section  503 
of  the  Code  of  1882,  but  also  of  section  20  of  the  Provincial 
Insolvency  Act,  1807,  inasmuch  as  it  is  Only  with  the  express 
permission  of  the  Court  that  in  either  case  a  receiver  has  the 
ri^ht  to  institute  or  defend  a  suit,  (see  Drohomoyi  Gujpta  v. 
Davis  (1),  Finh  v.  Moharaj  Bahadur  Singh  (2),  Miller  v.  Earn 
lianjan  Chakarvarti  (3),  Dunne  v.  Kumar  Chandra  Kisore  (4), 
Jagat  Tarini  Dasi  v.  Naha  Gqpal  Chahi  (p),  In  re  Sacker  {()), 
Fry,  L.  J.,  observed  :— 

"If  any  debt  is  due  by  Sacker  to  the  plaintiff  or  to  the 
defendant-company,  the  receiver  is  only  appointed  to  receive 
it,  there  is  no  vesting  in  him  of  any  cause  of  action  vested 
in  them.  Whatever  cause  of  action  they  had,  remains  vested 
in  them.  It  has  been  siiggested  that  the  receiver  could  have 
maintained  an  action,  either  at  law  or  in  equity,  against  Sacker 
to  enforce  the  payment  of  this  sum  of  money.  In  my  opinion 
he  could  not.  *****  * 

There  is  no  debt  of  any  kind  due  from  Sacker  to  the 
receiver,    consequently    he   is   not   a  good  petitioning    creditor 

As  a  general  rule,  a  receiver  cannot  maintain  || 
an  action  to  compel  obedience  to  an  order  for  delivery  of 
goods  or  the  payment  of  mone}"  to  him  by  a  party  to  the 
action.  There  may,  no  doubt,  be  exceptional  cases  in  which 
a  receiver  can  bring  an  action  in  his  own  name,  when  for, 
instance  he  is  the  holder  of  a  bill  of  exchange.  So  too,  if' 
he  is  possessed  of  chattels  as  receiver,  and  these  chattels  are^ 
unlawfully  detained,  from  him,  he  may  well  be  able  to  mainiain 
an  action  to  recover  them  as  the  person  in  possession  of  them, 
quite  independently  of  the  fact  that  he  is  a  receiver.  And 
there  may  be  oflier  cases  in  which,  having  an  indej:ende7;t 
cause  of  action,  the  fact  that  he  is  receiver  does  not  disqualify 
I  him  from   suing.     But  in  such  cases  he  does  not   sue  as   receiver.''^ 

The  defendant  has  throughout  contended  that  the  present 
plaintiff  had  no  locus  standi,  and  this  point  has  been  urged 
again  before  us.  In  our  opinion  the  contention  must  prevail 
and  we  accordingly  accept  the  appeal  and  dismiss  the  plaintiff's 
suit.  As  regards  tlie  question  of  costs  we  find  that  the  Courts 
are  agreed  in  holding  that  the  mortgage  in  favour  of  the    defen* 

(1)  (1887)  I.  L.  R.  14  Col.  323  (339-341).    (4)  (1902)  I.  L.  R.  30  Cal.  593 

(2)  (1898)  I.  L.  R.  25  Cal.  642  (646).  (598). 

(3)  (1884)  I.  L.  R.  10  Cal.  1014.  (5)  (1907)  /.  L.  R.  34   Cal.   305 

(315-317). 
(6)  (1888)  22  Q.  B.  D.  179  (185). 

IT 
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dant  was  a  fictitious  transaction,  and  though  this  point  is  not 
before  us  for  determination  in  view  of  our  de.usion  on  the  law 
point,  we  cannot  overlook  the  concurrent  finding  when  dealing 
with  this  question  of  costs.  We  accordingly  direct  that  the 
parties   shall  bear  their  own  costs  throughout. 

Appeal  accepted. 


Mo.  57. 

Before  Hon.  Sir  Arthur  Reid,  Kt.,  Chief  Judge,  and 
Hon.  Mr.  Justice  Robertson. 

SECRETARY  OF  STATE  FOR  INDIA— APPELLANT, 

Versics 
BASAWA  SINGH  AND  OTHERS— RESPONDENTS. 

Civil  Appeal  No.  1066  of  1910. 

iMiid  Acquisition  Ad,  I  of  1894,  s^eclion  24,  fifthly —increase  to  value  of 
land  likely  to  accrue  from  the  use  to  ichich  it  u-ill  be  put  when  acquired — Court- 
fee  on  appeal  against  award  by  Secretary  of  State— Court  Fees  Act,  VII  of 
1870,  section  8  and  article  17  (4). 

The  land  acquired  Avas  agricultural  land  situate  in  the  vicinitj'  of  a 
mandi,  which  had  been  established  in  1904  b.v  the  District  Board  to  facilitate 
1  he  sale  of  grain  b}' the  :c!nindars  in  the  neighbourhood.  The  purpose  of 
the  present  acquisition  was  the  erection  of  a  dispensar)',  a  rest  house, 
;iiT.ommodation  for  travellers  and  other  buildings,  which  would  in  the  main 
lie  unremunerative,  in  connection  with  the  viandi.  In  1904,26  bighas  had  been 
acquired  by  the  Board  for  the  mandi  at  the  rate  of  Rs.  8  and  Rs.  10  per  bigha 
and  in  1906  an  additional  area  of  about  24  bighas  had  been  acquired  by  private 
purchase  at  Rs.  600  per  bigha  to  obviate  delay  caused  by  proceedings  under 
ihe  Land  Acquisition  Act,  and  this  additional  land  was  sold  at  auction  by  the 
Board  to  shopkeepers  and  traders  and  realized  about  Rs.  2,000  per  bigha. 

Held  that,  having  regard  to  section  24,  fifthly  of  the  Land  Acquisition 
Act,  the  pi'ices  realized  lor  plots  of  land  inside  the  mandi  could  not  be 
considered  in  assessing  value,  as  they  were  obviously  due  to  an  increase  in 
value  accruing  from  the  use  to  which  the  acquirer,  the  District  Board,  put 
the  land  acquired,  and  that  the  Collector  was  right  in  treating  the  land  as 
agricultural  land  and  in  assessing  the  price  at  the  amount  which  land  in  the 
neighbourho.T  1  was  WkAy  to  fetch  for  purposes  of  agriculture. 

Held  also,  that  a  Court-fee  of  Rs.  10  was  adequate,  under  article  17  (4) 
of  the  Second  Schedule  to  the  Court  Fees  Act,  on  an  appeal  by  the  Secretary 
of  State  against  the  award  of  the  Divisional  Judge  ;  section  8  of  the  Act  being 
applicable  only  to  appeals  by  persons  claiming  compensation. 

First   Appeal    from   tlie  decree    of  Bai  Sahib  Narain  Das,  Divi- 
nonal  Judge,  Hissar,  dated  3rd  May  1910. 

Muhammad  Shafi,  for  appellant. 
Raushan  Lai,  for  respondent, 
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The  judgment  of  the  Court  was  delivered  by — 

14th  Dec.  1912.  Sib  Akthur  Reid,  C.  J. — This  is   an  appeal  by  the  Secretary 

of  State  against  an  award  by  the  Divisional  Judge,  Hissar, 
under  the  Land  Acquisition  Act.  The  area  of  the  land  in  suit  is 
29  bighas  7  bisioas.  The  Collector  awarded  Rs.  100  per  higha 
plus  15  per  cent,  for  forcible  acquisition  and  interest  at  6 
per  cent,  per  annum  from  the  date  of  taking  possession  to 
the  date  of  the  award,  the  total  sum  awarded  being 
Rs.  3,778-3-1.  This  amount  has  been  increased  by  the  Divi- 
sional Judge  to  Rs.  11,740,  at  the  rate  of  Rs.  400  per  biglia 
inclusive  of  15  per  cent  for  forcible  acquisition. 

One  of  the  questions  for  consideration  is  the    interpretation 
ot  section  •24>,  fifthly,  of  the     Land  Acquisition  Act,   1    of    1894, 
which   runs    as    follows  : — "■'■  The  Court  shall  not  take   into  con- 
"  sidei'ation  any  increase  to  the  value  of  the  land  acquired  likely 
"to  accrue  from  the  use  to  which  it  will  be  put  when  acquired." 
The  purpose  of  the  acquisition  was  the  erection  of  a  dispensary, 
a  i-est   house,  accommodation  for  travellers  and  other  buildings, 
which  will  in  the  main  be  unremunerative  in   connection  with 
a     mandi,    which     has   been    established    at    Dabwali    in    the 
Sirsa  sub-division  of  the   Hissar   district,     as    an    agricultui^al 
centre  to  facilitate  the  sale  of  grain   by   the   zamindars    oE   the 
neighbourhood.     In   1902,   the     desii'ability   of   establishing   a 
mandi  at  Dabwali     was   considered   and  in  1904,    26    biglnff    of 
land  were  acquired  by  the  District  Board  at  the   rates  of  Ks.  8 
and  Rs.  10  a  bigha,    these  rates  baing  accepted  by    the  owners. 
The  greater   part  of  the  land  acquired  was  sold    by  auction   to 
shopkeepers  on   the   9th   and    iOth     October  1904  and  realized 
Rs.  2o,980,    the    profit   being  expended   on  the  development  of 
the    mandi,    which   developed   so    repidly    that    in    190(3     the 
District   Board   acquired  an  additional  area  of   about  24   bigha/} 
by    private   purchase,    the  prices   paid  being   at   the   rate   of 
Rs.  600  per  6i^/ix.     This  rate   was  appxi'eiitly    fi^ced  to  obv^iate 
the  delay  caused    by   proceedings    under    the  Land  Acquisition 
Act,  as  the   necessity   for  the   enlargement   of  the   mandi   was 
very    urgent,  and  it  appears    that   it  was  anticipated    that   the 
enhanced   cost   would  be   amply   covered  by   auction    sales   to 
shopkeepers   and   traders.     This  anticipation  was  justified,  the 
land  acquired  realizing   abjut    R5.   2,0  I J  per   bijki  at    auction 
sale   in   place  of   about  Rs.    900   per    bigh'x  re^li/jl     at   the 
auction  sales  of  1904. 

In  the  present  case  the  sum  of  Rs.  100  per  bigha  was 
assessed  by  the  Collector  because  it  was  originally  fixed  by  the 
Revenue  Assistant   without  objection  by  the  District  Board, 
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aud  iu  liis  oijiuiou  amply  covered  any  increased  value  over  that 
assessed  iu  1904  due  to  the  fact  that  the  establishment  of  a 
iiuaidi  had  provided  a  market  at  hand  for  the  disposal  of  agri- 
cultural produce  aud  had  to  a  certain  extent  i-esulted  in  the 
cultivation  of  more  remunerative  crops,  such  as  vegetables. 

It  is,  in  our  opinion,  unnecessary  to  refer  to  the  report 
of  K.  B.  Mian  Abid  Hussain,  Assistant  Collector  of  the  1st 
grade  with  powers  of  a  Collector  under  the  Land  Acquisition 
Act,  dated  the  3rd  August  1909.  The  i*ate  awarded  by  him 
\\  as  R-5.  600  per  biyha  and  was  mainly  based  upon  the  private 
acquisition  by  the  District  Bjard  abjve  referred  to.  The  land 
acquired  was  bjfora  acquisition  agricultural  aad  could  not  be 
alienated  to  a  non-agriculturist  without  the  sanction  of  the 
Deputy  Commissioner.  No  private  sale  of  such  land  in  the 
neighbourhood  to  a  nou- agriculturist  with  tlu  sanction  of  the 
Deputy  Commissioner  has  been  established,  and  sanction  i.s 
extremely  improbable,  because  it  would  not  be  desirable  to 
allow  other  shopkeepers  to  set  up  a  rival  viandi,  in  close 
proximity  to  that  established  by  the  District  Board.  The 
learned  Divisional  Judge  has  very  properly  rejected  the 
evidence  of  witnesses  who  merely  ga\e  opinions  as  to  the 
value  of  laud  or  expi  essed  their  willingness  to  purchase  it,  but 
he  has  also  excluded  all  evidence  of  the  prices  of  land  prior 
to  the  establishment  of  the  mandt,  because  in  those  days  there 
was  no  possibility  of  land  in  the  neighbourhood  being  used 
for  commeiTial  pursuits,  and  has  taken  into  consideration 
prices  of  plots  of  laud  inside  the  iiiandi  since  it.s  establishment. 
Those  prices  were  obviously  due  to  an  increase  in  value 
accruing  from  the  use  to  which  the  acquirer,  i.e.,  the  District 
Board,  had  put  the  land  acquired. 

The  documents  printed  at  pages  10  and  1 1  of  the  paper 
book  and  purporting  to  be  unregistered  sale-deids  leciting 
a  price  of  abovit  Rs.  600  per  bi'gha  were  executed  in  October 
1907,  more  than  six  months  after  the  notification  of  acquisition, 
aud  the  sales  weve  admittedly  not  sanctioned  by  the  Revenue 
autliorities.  These  documents  are  consequently  of  no  value  a» 
evidence  of  the  market  value.  The  Divisional  Judge  ha8 
admitted  this  and  adds  that  "  the  rate  of  Rs.  600  per  bi'jha  has, 
"  thei-efore,  to  be  reduced  to  aii'ive  at  the  proper  market  value 
"  of  the  land.  What  the  exact  reduction  should  be  is  a  njattei- 
"  of  difficulty  and  has  to  be  determined  in  a  more  or  less 
"  arbitrary  manner.  Certain  it  is  that  it  should  not  be  a  vei-y 
"large  one  for  the  demand  iu  respect  of  land  in  the  neigh* 
"  bourhood  of  the  viandi  is  undoubtedly  genuine  and  the  amount 
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"  offered  by  the  District  Board  is  in  no  way  in  keeping-  with 
"  the  earnestness  of  that  demand.  It  seems  to  me  that  two- 
"  thirds  of  the  rate  of  Rs.  600  per  higha  would  be  a  fair  and 
"  proper  rate  to  fix,  having  regard  to  all  the  circumstances  of 
"  the  case,  and  I  accordingly  find  the  market  value  of  the  land 
"  at  the  rate  of  Rs.  400  per  higha  inclusive  of  the  15  per  cent. 
*' to  be  allowed  byway  of  compulsory  acquisition  under  the 
"  Act." 

In  our  opinion,  this  passage  of  the  judgment  loses  sight 
of  section  24,  "  fifthly"  of  the  Land  Acquisition  Act.  The 
Divisional  Judge  has  been  influeuced  by  the  fact  that  the  land 
in  suit  is  required  for  the  viand i,  although  on  this  occasion  not 
for  a  remunerative  purpose.  Tlie  fact  that  a  shopkeeper  is 
willing  to  pay  a  large  price  for  a  shop  in  a  viaiuh  or  so  near 
a  mandi  as  to  enable  him  to  enjoy  the  benefit  enjoyed  by  the 
proprietors  of  the  shops  in  the  mandi,  in  the  event  of  his 
being  fortunate  enough  to  receive  sanction  for  tlie  purcliase, 
should  not,  in  our  opinion,  be  considered  in  assessing  the 
value  for  the  purposes  of  the  Land  Acquisition  Act  of  land 
acquired  in  the  neighbourhood  of  the  mandi,  until  it  is  shown 
that  sanction  would  be  granted  foi  the  purchase.  In  this 
case  no  attempt  has  been  made  to  shew  this  and  the  Collector 
was,  in  our  opinion,  justified  in  treating  the  land  in  suit  as 
agricultural  land,  and  in  assessing  the  price  at  the  amount 
Avhich  land  in  the  neighbourhood  was  likely  to  fetch  for 
pui'poses  of  agriculture.  The  price  assessed,  Rs.  lOJ  per  higha, 
is  far  larger  than  would  have  been  assessed  had  the  District 
Board  objected  to  its  magnitude  and  the  Collector  has  recorded 
cogent  reasons  for  the  opinion  that  it  was  more  than  ample. 

For  these  reasons  we  decree  the  appeal  and  reduce  the 
amount  payable  for  the  land  in  suit  to  Rs.  lOO  per  higha  plus 
15  per  cent,  for  forcible  acquisition  and  0  per  cent,  interest 
from  the  date  of  the  acquisition  or  taking  possession,  to  the 
date  of  the  Collector's  award,  i.e.,  Rs.  o,778-3-l.  The  respon- 
dents will  pay  tlie  appellant's  costs  in  this  Court,  including  the 
Com-t-fee  of  Rs.  10  which  is  adequate  under  article  17  (4)  of 
the  II  Schedule  to  the  Court-fees  Act ;  section  8  of  the  Act 
being  applicable  oidy  to  appeals  by  persons  claiming  com- 
pensation. 

^  Apjjeal  accepted. 
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No.  58. 

Before  Hon.  Sir  Arthur  lieid,  Kf.,  Chief  Judge, 
and    Hon.  Mr.  Justice  Robertson. 

HUSSAm  KHAX—CPlaixtiff)— APPELLANT, 

Versus 
JAHAN  KHAN— (Defendant)—  RESPONDENT. 

Civil  Appeal  No.  1216  of  1910. 

Government  Tenants  (Punjab)  Act,  III  of  1893,  section  S—vcdidity  of 
agreement  to  share  in  a  grant— fraud— fraudtdcnt  consideration— Indian  Con- 
tract Act,  IX  ot  1872,  sections  17,  19  and  23. 

Plaintiff  jointlj-  with  defendant  applied  in  1897  for  a  grant  of  land  on  llie 
Jhang  Branch  of  the  Chenab  Canal,  and  it  was  agreed  between  them,  that  if  one 
only  of  them  succeeded  in  obtaming  a  grant,  the  other  should  be  his  co-sharer 
in  the  tenancj-,  and  that  when  on  the  expiry  of  the  tenangj  the  land  was 
acquired  in  ownership  by  the  grantee,  one-half  of  it  should  be  transferred 
by  sale  to  the  other  party.  Defendant  alone  succeeded  in  obtaining  a  grant, 
and  in  1908  acquired  the  proprietary  rights,  and  on  his  refusal  to  sell  half 
to  the  plaintiff  as  agreed,  the  latter  brought  the  present  suit  for  specific 
performance  of  the  contract  to  sell. 

Held,  that  section  8  of  the  Government  Tenants  (Punjab)  Act  was  no 
bar  to  the  suit. 

Held  also,  that  the  contract  was  not  void  imder  section  23  of  the  Con- 
tract Act,  nor  voidable  imder  section  19.  >■ 

63  P.  R.  1881  {Sahib  Ram  v.  Nagar  Mai)  (1),  21  P.  R.  188C  {Jaggan 
Nath  v.  Secretary  of  State)  (2),  referred  to. 

Held  further,  that  the  decision  on  these  points  was  not  in  any  way 
binding  on  the  Financial  Commissioner. 

13  P.  R.  1913  {Ali  Mardan  v.  Bakar  Khan)  {S),  referred  to  and 
approved. 

First  appeal  froni  the  decree   of  A.  H.  Brasher,    Esqtiire,  District 
Judge,  Lyallpur,  dated  22nd  August  1910. 

Sliadi  Lai  and  Petman,  for  appellant. 

Beecliey  and  Sheo  Narain,  for  respondent. 

The  judgment  of  the  Court  was  delivered  b}" — 

Robertson,  J. — The  claim  made  by  the  plaintiff  in  tliis  23rfZ  J^ef.  1912. 
case  was,  that  he  and  the  defendant  ]iad  jointly  made  an 
application  in  1S97  for  a  grant  of  land  on  the  Jhang  Branch 
uf  the  Chenab  Canal  as  capitalist-grantees,  the  condition  being 
tliat  if  one  only  of  the  two  succeeded  in  obtaining  a  grant  the 
111  her  should  allow  him  to  share  in  the  cultivation  of  the 
tenancy  to  the  extent  of  one-half  of  the   land    during   the  term 


a)  63  P.  R.  1884.  (2)  21  P.  R.  1886. 

(3)  13  P.  R.  1913. 


222  CmL  JUDGMENTS— No.  58.  Record, 

of  the  tenancy,  the  actual  grantee  being  shewn  as  the  tenant 
and  the  co-sharer  as  a  sub-tenant  paying  nothing  but  the 
revenue  on  account  of  "brotherhood",  and  that  on  the  con- 
clusion of  the  tenancy  by  purchase  of  the  proprietary  rights  of 
the  land  in  question  by  the  gi'antee  one-half  should  be  transferred 
by  sale  to  the  other  party.  The  defendant  Jahan  Khan 
obtained  a  grant  of  land  amounting;  to  ten  squai-es,  area  2,26P 
hanals,  but  the  plaintiff  failed  to  obtain  a  grant  in  his  own 
name.  In  1908  the  defendant  obtained  the  proprietary  rights 
of  the  land  by  purchase  but  refused  to  hand  over  half  the  laud 
to  the  plaintiff  on  payment  of  half  the  amount  wliich  he  had 
himself  paid  to  the  Colonization  Officer  on  account  of  the 
purchase. 

The  pleas  put  forward  were  a  denial  of  any  oral 
contract  as  alleged  by  the  plaintiff  and  that  the  agreement 
would  have  been  based  on  deceit  and  fraud  if  it  had  existed 
and  consequently  could  not  be  set  up  by  the  plaintiff. 

First  of  all   we  think  it  will   be    best    to   clear  the   ground 
by  giving  our  findings  on  the  questions  of  fact  wliich  arise. 
*  *  *  *  *  * 

We  think  that  the  oral  evidence  is  not  altogether  without 
weight  and  that  coupled  with  the  documentary  evidence  and 
the  admitted  facts  it  proves  that  the  agreement  alleged-  by 
the  plaintiff  to  have  been  entered  into  was  really  come  to  by 
the  parties. 

It  is  also  urged  against  a  decree  for  specific  performance 
being  granted  in  this  case  that  the  bargain  is  a  very  unfair 
^  one  to  the  defendant,  inasmuch  as   the   land   which   is   claimed 

upon  payment  of  Rs.  2,924<-13-4|  is  worth  an  income  of 
Rs.  1,500  per  annum  and  therefore  the  capital  value  of  it  is 
at  least  Rs.  25,000.  To  this  the  immediate  answer  is  that  all 
that  the  defend^mt  himself  actually  paid  to  obtain  the  pro- 
prietary rights  was  Rs.  5,850,  half  of  which  is  now  offered. 
Further,  it  must  be  remarked  that  at  the  time  the  bargain  was 
entered  into  neither  side  was  aware  of  what  the  value  of  the 
bargain  might  turn  out  to  be.  So  far  we  have  no  hesitation 
in  finding  in  favour  of  the  plaintiff's  contentions  as  against  those 
of  the  defendant. 

It  is,  however,  further  urged  by  the  learned  Counsel  for 
the  respondent  that  the  contract  is  void  as  being  fraudulent, 
the  reason  given  being,  that  under  the  rules  only  persons 
actually  approved  in  their  own  personality  by  the  Revenue 
authorities  can  become  grantees  of  tenancies  and  that  conse- 
quently the   bargain   was   one  which   was   illegal   and     would 
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not  have  been  sanctioned  by  the  Financial  Commissioner. 
The  provision,  section  8  of  Act  III  of  1893,  which  is  relied  upon 
for  this  contention  runs  as  follows  : — 

"  8.  The  rights  or  interests  vested  in  a  tenant  by  or 
"  under  this  Act  shall  not  be  capable  of  being  attached  or  sold  in 
'' execution  of  a  decree  or  order  of  any  Court  or  in  any  in- 
"  solvency  proceedings,  nor  shall  they  or  any  of  them,  without 
"  the  previous  consent  in  writing  of  the  Financial  Commissioner, 
"  be  transferred  or  charged  by  any  sale,  gift,  mortgage  or 
"  other  private  contract." 

To  begin  with,  we  do  not  find  tl^at  the  conti'act  actually 
entered  into  infringes  this  provision  inasmuch  as  throughout 
it  is  quite  clear  that  the  defendant  was  the  responsible  grantee 
qua  the  authorities,  and  that  as  a  grantee  he  was  perfectly 
entitled  to  associate  with  himself  in  the  cultivation  of  the  land 
any  one  whom  he  pleased.  'No  doubt  the  plaintiff  would  have 
been  unable  personally  to  enforce  the  clause  which  permits  a 
grantee  to  acquire  the  proprietary  rights.  These  rights  and 
pi-ivileges  appertain  only  to  the  person  accepted  as  a  grantee, 
i.e.,  the  defendant.  We  further  find  that  when  the  land  was 
purchased  by  the  defendant  there  was  no  restriction  whatever 
upon  his  selling  it  to  whom  he  pleased.  "\Ve  think,  therefore,  that 
the  plea  that  the  bargain  was  void  for  fraud  is  untenable  on 
the  facts. 

We  must  further  point  out  that  the  fraud  which 
voids  a  contract  between  the  parties,  contemplated  by  section 
19  under  which  a  contract  is  voidable,  and  section  23  under 
which  the  consideration  of  a  conti^act  is  void  for  fraud,  is 
fraud  as  defined  in  section  17  of  the  Contract  Act.  Now  here 
the  only  fraud  alleged  is  that  inasmuch  as  no  valid  transfer 
could  be  made  of  the  tenancy  without  the  consent  of  the 
Financial  Commissioner,  and  such  consent  has  not  been 
obtained,  the  contract  is  voidable  by  the  defendant  and  the 
consideration  is  void  under  section  23  of  the  Contract  Act. 
This  contention  does  not  appear  to  us  to  be  tenable.  The 
terms  used  as  x'egards  the  necessity  for  the  previous  written 
consent  of  the  Financial  Commissioner,  who  represents  the 
landlord.  Government,  in  this  matter,  are  precisely  the  same 
as  the  terms  used  in  clause  56  of  the  Tenancy  Act  in  regard 
to  transfers  of  their  occupancy  rights  by  tenants.  All  that 
these  sections  provide  really  is  that  no  such  contract  shall 
have  any  validity  as  against  the  landlord  unless  it  can  be 
shewn  that  his  previous  written  consent  has  been  given.  The 
Financial  Commissioner  is  no  party  to  this  suit   and  will  be  in 
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no  way  touncl   by  iLe  decibion  ccire   to   as  regards   this     part 
of  the  question. 

The  rulings  quoted  to  us  on  this  subject  21  P.  B. 
1886  {.Toggan  Nath  v.  Secretarij  of  State  (1),  and  63  P.  B. 
1884  {Sahib  Ram  v.  Nagar  Mai)  (2),  do  not  appear  to  have  much 
bearing  on  the  case.  We  see  no  reason  to  differ  from  the 
decision  come  to  in  13  P.  B.  1913  (AU  Mardan  v.  Bahar 
Khan)  (3),  in  a  very  similar  matter.  It  was  remarked  in  the 
judgment  in  that  case  that  a  decn  e  [  assed  in  accordance  with 
a  compromise  which  had  been  come  to  was  not  against  the 
landlord  who  was  no  party  to  the  suit  and  would  in  no  way 
prevent  the  Government,  i  e.,  the  Financial  Commissioner, 
from  enforcing  any  right  which  it  might  possess  in  consequence 
of  the  infringement  of  the  conditions  of  the  tei.ancy.  It  was 
also  remarked  that  this  view  was  supported  by  the  fact  that 
no  special  i^rocedure,  such  as  is  provided  by  section  21  of  the 
Punjab  Alienation  of  Land  Act,  has  been  inserted  in  Act  III 
of  1893,  and  it  was  held  in  that  case  that  the  agreement  to 
which  effect  has  been  given  was  valid  between  the  parties  and 
that  it  would  be  open  to  the  landlord  to  enforce  or  to  forego 
any  right  of  interference  which  he  might  possess.  The  case 
is  precisely  the  same  here.  If  the  conditions  of  the  tenancy 
have  been  infringed  in  such  a  manner  as  to  give  the  Financial 
Commissioner  the  right  to  cancel  it,  it  would  be  open  to  him 
to  enforce  that  right  or  not  to  enforce  it  as  might  appear  best 
to  him  ;  and  there  is  nothing  to  prevent  a  Civil  Court  from 
enforcing  a  contract  inter  parties  which  is  in  itself  in  no  way 
illegal  or  fraudulent  qua  those  parties,  mei'ely  because  some 
further  authority  or  third  person  may  have  a  i-ight  to  refuse 
to  give  effect  to  that  contract  as  regards  himself. 

We  need  not  go  into  the  other  questions  raised  in  the 
course  of  the  discussion  regarding  the  specific  performance  or 
partial  performance  of  corrtracts  or  the  necessity  under  which 
the  law  Courts  labour  of  endeavouring  to  ascertain  the  terms 
of  a  partially  performed  contract  which  are  uircertaiir,  because 
we  have  found  that  as  a  matter  of  fact  there  is  no  uncertainty 
as  to  the  contract  entered  into  in  this  case. 

It  follows  from  the  above  findings  that  the  appeal  must 
be  accepted.  The  appeal  is  accordingly  accepted  and  the 
claim  decreed  as  prayed  with  costs  against  the  defendant- 
respondent  throughout. 

Aj^pcal  accepted. 

{1}  21  1>.  R.  1886.  (2)  C3  P.  li.  1881. 

(3)  13  P.  R.  1913. 
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No.  59. 

Before  Son.  Mr.  Justice   Rattigav  and  Bon.   Mr. 
Justice  Bendon. 
FAKIR  CHAND  AND  OTHERS— APPELLANTS, 

Versus 

MUNICIPAL  COMMITTEE,  HAZRO- 
RESPONDENT. 

Civil  Appeal  No.  312  of  1909. 

Land  Acquisition  Act,  I  of  1891,  sections  16,  18,  20,  27  and  28— 
reference  to  Court  on  objection  as  to  amount  of  compensation— Secretary 
of  State  the  defendant  in  such  case — Appeal  filed  without  impleading 
Secretary  of  State — Court's  power  to  make  him  a  parly — Civil  Procedure  Code 
1908,  order  41,  rules  3  and  20— sufficient  cause  for  extending  period — Indian 
Limitation  Act,  IX  of  1908,  section  5. 

Held,  that  in  a  reference  to  the  Court,  on  an  objection  to  the  amount  of 
compensation  awarded  by  the  Collector,  the  Secretary  of  State  for  India  is 
the  defendant. 

Ezra  V.  Secretary  of  State  (1),  referred  to. 

Held,  consequently,  that  the  only  possible  respondent  in  an  appeal  against 
the  decree  of  the  Court  was  the  Secretary  of  State  and  where  he  has  not  been 
impleaded  till  after  expiiy  of  the  period  of  limitation,  the  appeal  is  barred 
by  limitation,  and  order  -11,  rules  3  and  20  of  the  Code  of  Civil  Procedure  do 
not  assist  the  appellant. 

Bindeshri  Naik  v.  Ganga  Saran  Sahu  (2),  Girish  Chancier  Lahiri  v.  Sasi 
Sekliareswar  Roy  (3),  Amlook  Chand  Parrack  v.  Sarat  Chundcr  Mukerjee  (4), 
and  Lakhmi  Chond  Rewa  Chand  v.  Kachubhai  Gidab  Chand  (5),  referred  to. 

Held  also,  that  the  fact  that  appellant  was  misled  into  impleading  on 
appeal  the  Municipal  Committee  of  Hazro  by  the  fact  that  the  latter  conducted 
the  case  before  the  lower  Court  on  behalf  of  the  Secretary  of  State  was  not, 
imder  the  circumstances  of  the  case,  sufficient  cause  for  extending  the  period 
imder  the  terms  of  section  5  of  the  Limitation  Act. 

Karson  Das  y.  Bai  Gunga  Bai  (6),  Bhimrao  v.  AyyappaYellappa  (7), 
Massammat  Masum  Begum  v.  Madan  Mohan  Lall  (S),  Salvador  v.  Meyer  and 
Co.  (9),  '^Corporation  of  Calcutta  v.  Anderson  flO),  Krishna  Saicami  v. 
Rama  Saicami  (11),  30  P.  R.  1386  {Bishen  Singh  v.  Kishcn  Singh)  (12), 
and  118  P.  R.   1908  {Sant   Singh  v.   Qaim)  (13),    referred  to. 

(1)  (1902)  I.  L.  R.  30  Cal.  36  (89).    (7)  (1906)  I.  L.  R.  31  Bom.  33. 

(2)  (1892)  /.  L.  R.  14  All.  154  (F.  B.).  (8)   (1910)  9  Indian  Cases,  222. 

(3)  (1905)  I.  L.  R.  33  Cal.  329.      (9)  (1911)  11  Indian  Cases,  812. 

(4)  (1911)  I:L.  R.  38  Cal.  913  (918).   (10)  (1884)  I.  L.  R.  10  Cal.  445. 

(5)  (1911;  I.  L.  R.  35  Bom.  393.      (11)  (1908)  19  Mad.  L.  J.  R.  209. 

(6)  (1905)  I.  L.  R.  30  Bom.  329  (330).  (12j  30  P.  R.  1886. 

(13)  118  P.  R.  1908. 
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First  appeal  from  the  decree  of  T.  J.     Keiinedy,  Esquire,  Divisional 
Judge,  Rawalpindi,  dated  Sth  December    1908. 

Pestonji  Dadabhai,  for  appellants. 

Muhammad  Sliafi  and  Dhanraj  Shah,  for  respondent. 

The  judgment  of  the  Court  was  delivered  by — 

o    7  T         iQiQ  Rattigan,  J. — By  notification  No.  1401-G,  S.,  dated  the  ]2th 

October  1907,  the  Local  Government  expressed  its  intention 
of  compulsorily  acquiring  certain  lands  for  the  purposes  of  the 
Hazro  drainage  and  storm-water  channels,  and  on  the  14th 
December  1907,  the  Collector,  Attock  district,  made  an  award 
assessing  compensation  for  the  said  lands  at  Rs  3,321-12-6, 
of  which  sum  (he  directed)  the  owner  should  get  one-foui  th 
and  the  muqarridar  three-foui^ths. 

On  the  16th  February  1908  one  Fakir  Chand,  pleader, 
who  claimed  muqarridari  rights  in  part  of  the  said  land, 
applied  to  the  Collector  under  section  18  of  the  Land  Acquisition 
Act,  1894,  and  prayed  that  the  question  as  to  the  amount  of  the 
compensation  to  be  awarded  might  be  referred  to  the 
Civil  Court.  The  matter  was  referred  accordingly,  and  the 
parties  to  the  proceedings  before  the  Divisional  ^Judge  were 
the  said  Fakir  Chand,  as  plaintiff,  and  the  Secretaty  of  State 
for  India  in  Council,  as  defendant.  It  would  seem,  however, 
that  the  conduct  of  the  proceedings  in  the  Court  of  the 
Divisional  Judge  was  entrusted  by  the  Collector  (as  representative 
of  the  Secretar-y  of  State)  to  the  Municipal  Committee  of 
Hazro,  in  whose  behalf  the  land  had  been  acquired  by 
Government.  As  a  result  the  Secretary  of  the  said  Committee, 
assisted  by  Lala  Kidar  Nath,  the  Committee's  pleader,  appeared 
throughout  the  proceedings  and  defended  the  case. 

The  Divisional  Judge  gave  his  awaxxl  on  the  5th  December 
1908,  and  on  the  2nd  March  1909,  the  objector,  Fakir  Chand, 
filed  an  appeal  in  this  Court  taking  exception  to  that  award 
on  various  grounds. 

The  memo,  of  appeal  was  drafted  by  Bliagat  Govind  Das,' 
a  leading  pleader  of  this  Court,  and  the  person  originally] 
impleaded  in  the  draft,  as  respondent,  was  the  Secretary  of 
State  for  India.  But  the  appellant  himself  scored  out  thej 
name  of  the  Secretary  of  State  and  in  its  place  inserted  thel 
name  of  the  "Municipal  Committee  of  Hazro,  through  the-j 
"  Deputy  Commissioner,  Cambellpox-e."  This  correction  was! 
admittedly  made  by  the  appellant  and  is  duly  initialled 
by  him. 
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A(,  i,li(3    firsl,  lioaring' of  tlio  appeal,  on    ilio  GLli   June    1912, 
Mr.  Maliomed  Shafi,  oji  holialJ;  of  tlio   Municipal    Committoo   of 
ITazro,  objected  tliafc  tlio    Sccrclary   of  State    was   a   necessary 
party     to     the     appeal    and    tligreforo     an   order  was    passed 
(^apparently  under  order  41,  rule  20  of  tlio  Civil  Procedure  Code) 
to  the  elToct  that  the  Secrctaiy  of  State   should   ho  added  as    a 
I'ospondent,  ;uid  that  notice  should  ho   served   upon    him.     This 
order  has  hocn    carried   out,    but  Mr.  Shafi,    who  now   appears 
for  the  Secretary  of  State-,  raises  the  objection  that  the  appeal  is 
time-harrcd.     The  learned   counsel  urges,    in  support   of  this 
objection,  that  iho  cv-jmrte  order  of  this  Court  of  the    Gth   June 
1912  is  not  binding  on  tho  Secretary  of  State,  who  is  entitled  to 
plead,  non  ohntan/e   tho  order,  that  the  appeal  is   barred  against 
him,  that  the  Secretary  of  State  was  tlio  only  person  who  could, 
in  law,  be  made  a  respondent  to  this  appeal  ;  and  that,  as   the 
sole  person  wlio  could  be  made  a  respondent,  was  not  impleaded 
till  tlio  I  Gth  July  1912  (when  tho  period  of  limitation    had  long 
since  expired),  tho  memo,  of  appeal  pi^osented  on  tho  2nd   March 
1909  must  bo  regarded   as  more  waste    paper.     Mr.    Shafi    con- 
tended that  this  was  a  C;iso   essoiitidly  different    from   those  in 
which    an   a|)pellant   had     impleaded  one    or   more   necessary 
parties,  but  had  by  oversight  or  mistake  omitted  to  add  another 
person    whoso   presence    on  tho   record   as    a    respondent   was 
necessary  for  the  proper  determination  of   the   appeal.     In   the 
latter  cases  there  was,  he   argued,  an  appeal   before   tho    Court 
;ind  in  dciling  with  tlioiu  it  miglit  woU  bo    open    to    the    Court 
to  take  action  under  order  41,  rule  2  )  of  tho  Code  (see  Bindeshri 
Nnik  V.  Gamja  Saran  SaJin    (^),  Girish    CJiander  Lahin  v.   Sasi 
Hrklmreswar  Roy  (2)  )      In  tho  present  case,  however,  the    only 
person  who  could  possibly  have  been  impleaded   was   the  Secre- 
tary  of  State,    and  as  he  was  not  made  a  i^espondent  when  the 
appeal  was   filed,   tho   argument    was    that  there   was   in   law, 
;ind  indeed  in    fact,    no  appeal  at  all,  so   far   as  tho   respondent 
was  concerned. 

We  have  carefully   considered  these    objections    and   have 

given  due  weight  to   Mr.  Pestonji's    arguments    in  reply,  with 

i      the  result  that  we  are    of   opinion  that    Mr.    Shafi's   contention 

I     must  prevail.     We    cannot   agren    that  an  appeal  can,    in    the 

proper  sense  of  tho  term,   be   said   to    be   presented   when   tho 

memo,  of  appeal  omits  the  name   of  tho    person  who   alone   can 

bo  the  respondent   to    such   appeal.     In   our   opinion    such    an 

mission  is  tantamount  to  tlio  presentation  of  a  memo,  of  appeal 

(1)  (1892)  I.  L.  li.  14  All.  154  {F.  B.)  {2),  (1C05)  1.  L.  R.  13  Cal.^2d. 
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without  any  reference  to  a  respondent.  Mr.  Pestonji  contends 
that  in  a  case  of  this  kind  it  is  the  duty  of  the  Court  itself  to 
take  action  under  order  -il,  rule  3  and  to  reject  the  memo,  or  to 
return  it  for  amendment.  But  we  do  not  I'ead  the  rule  in  that 
light.  It  expressly  states,  that  when  the  memo.  "  is  nob  drawa 
"  up  in  the  manner  hereinbefore  prescribed,  it  may  be  rejected 
"  or  be  returned,"  etc.,  and  obviously  there  can  be  no  duty  on  the 
part  of  the  Court  to  see  that  the  appellant  has  duly  impleaded 
the  oue  and  only  person  legally  interested  in  the  appeal  as  a 
respoadeut.  That  is  a  matter  which  it  is  the  duty  of  the 
appellant  to  see  to,  and  if  he  fails  to  do  so  he  sui^ely  cannot 
be  permitted  to  tbrow  the  blame  upon  the  Court. 

We  hold,  therefore,  that  no  appeal  was  in  law  preferred 
in  this  case  until  the  6tli  June  1912  when  the  Secretary  of 
State  was,  by  order  of  this  Court,  brought  on  the  record  as  a 
respondent.  Obviously  by  that  time  the  appeal  was  barred  by 
limitation,  and  we  agree  with  Mr.  Shafi  that  the  authorities 
cited  by  Mr.  Pestonji,  Bindeshri  Naik  v.  Gawja  Saran  Sahu  (1), 
Girish  Chander  Lahiri  v.  Sasi  Sekhareswar  Boy  (2),  Amiook 
Ghand  Barrack  v.  Sarat  Chander  Mukerjee  (3),  and  Lakhmi 
Chand  Bnoci  Ghand  v  Kachtihhai  Gulah  Ghand  (4),  do  not  apply 
to  a  case,  such  as  this,  when  the  one  and  only  person  who 
could  possibly  be  a  respondent  has  not    been  impleaded  as  such. 

To  our  mind,  the  case  is  the  same  as  it  would  have  been 
had  the  appellant  entirely  omitted  mention  of  any  respondent, 
for,  though  he  made  the  Municipal  Committee  of  Hfizro  a  respon- 
dent, it  is  not  denied  that  under  no  possible  circumstance  could 
a  right  of  appeal  in  this  case  have  lain  against  that  Committee. 
In  all  cases  when  a  reference  under  section  18  of  the  Land 
Acquisition  Act,  ISO-t,  is  made  to  the  Court,  the  objector  is  the 
plaintiff  and  (when  the  objection  is  to  the  area  of  the  land, 
or,  as  here,  to  the  amount  of  the  compensation,)  the  Secretary 
of  State  is  the  defendant,  {see  Ezra  y.  Secretary  of  State  (5)  ). 
In  point  of  fact,  though  the  conduct  of  the  proceedings  in  the 
lower  Coui't  were  entrusted  by  the  Collector  to  the  Municipal 
Committee,  the  defendant  was  actually  the  Secretary  of  State 
and  Mr.  Pestonji  was  obliged  to  concede  that  the  Municipal 
Committee  of  Hazro  had  no  locics  standi  (except  possibly,  as  the 
Agent  of  the  Secretary  of  State)  in  the  dispute  between  the 
parties, 

A  somewhat  half-hearted  attempt  was  made,  on  appellant's 
behalf,  to  contend  that  the  order   of  this   Court    passed  on  the 

(1)  (1892)  I.  L.  R.  U  All.  154  (F.  B.)   (3)  (1911)  /.  L.  R.  38  Cat.  913  (918). 

(2)  (1905)  I.  L.  R.  33  Cal.  329.  (4)  (1911)  I.  L.  R.  35  Bom.  393. 

(5;  (1902)  /.  L.  R.  30  Cal.  36  (89). 
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6th  June  1912  was  biDding  on  the  Secretary  of  State,  but  we 
have  no  hesitation  in  holding  that  the  latter  cannot  be  bound 
by  that  order.  Admittedly  it  was  made  ex-parte  and  at  a  time 
when  the  Secretaiy  of  State  was*not  a  party  to  the  appeal, 
and  authority  is  hardly  needed  for  the  proposition  that  a  res- 
pondent, who  is  brought  on  the  record  by  an  order  passed 
against  him  before  he  was  a  party,  is  entitled  subsequently  to 
challenge  the  validity  and  correctness  of  such  order,  see  Sarat 
Chander  Bose  v.  Saraswati  Debt   (I). 

T\'e  hold,  therefore,  (1)  that  the  Secretary  of  State  is  not 
bound  by  the  order  of  this  Coui't  bi  inging  him  upon  the  record 
as  a  respondent,  and  (2)  that  the  appeal  as  against  him  is 
barred  by  limitation. 

The  only  other  question  for  our  determination  is — whether 
under  section  5  of  the  Limitation  Act  of  1908,  the  appellant 
had  "sufl&cient  cause"'  for  not  instituting  an  appeal  within 
the  period  of  limitation  against  the  Secretary  of  State. 

On  behalf  of  the  appellant,  it  is  urged  that  in  preferring 
the  appeal  against  the  Municipal  Committee  of  Hazio,  through 
the  Collector,  Campbellpore,  he  acted  honestly,  and  was  misled 
by  the  fact  that  in  the  Divisional  Judge's  Court,  the  Secretary 
of  State  had,  through  the  Collector,  practically  handed  over  the 
conduct  of  the  defence  to  the  Committee,  for  whom  the  land 
had  been  acquired.  We  see  no  reason  to  doubt  this.  The 
appellant  was  clearly  misled,  and  the  error  he  made  in  making 
the  Committee  the  respondent  to  his  appeal  was,  we  think, 
perfectly  honest.  But  both  upon  principle  and  upon  authority, 
we  cannot  hold  that  a  mistake  of  law,  no  matter  how  honestly 
made,  can  be  held  to  amount  to  "  sufficient  cause  "  unless  it  can 
be  said  that  such  mistake  was  made  in  ''  good  faith,"  that  is  to 
say,  the  mistake  was  made  notwithstanding  due  care  and 
attention  on  the  part  of  the  appellant. 

A  Coui-t  should,  no  doubt,  give  a  liberal  interpretation  to 
the  words  "  sufficient  cause,"  but  its  interpretation  must  bs 
"n  accordance  with  judicial  principles  and  with  due  legard 
to  the  respondent's  side  of  the  question.  As  observed  by  the 
Bombay  High  Court,  "  when  the  time  for  appealing  is  once 
"  passed,  a  very  valuable  right  is  secured  to  the  successful 
"  litigant,  and  the  Court  must  be  fully  satisfied  of  the  justice 
"  of  the  grounds  on  which  it  is  sought  to  obtain  an  extension 
"of  the  time  for  attacking  the  decree,  and  thus  perhaps  of 
*'  depriving  the   successful   litigant  of  the     advantages    which 

(1)  (1907;  I.  L.  R.  34  Cal.  216  (221;. 
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feasion  a  lawyer,   and  as  sad  sappuBed  to  be  eoacwemmi  wiSk 
law.     Then,  ia  tibe  seooiid  place,  we   fiad   Ukat  iiie  ^ 

appeal^  was  not  presented  imtil  afanost  the  verj  last  te 

the  expiTT   of  the  period  of  liadtatioB. 

In  view  of  the  above  facts,  are  we  justified  in   holding  thai 

the  miatalce   of  law  made   hy  the  appdlant  in   pr  1^ 

Appeal   again-t  a  bodv  which-  in  law.  had  no  hcus  s:^  .      ._  jye 

case  and    in  omitting  the  only  person  who,  in   law,  shonli  ii-e 

been  impleaded  as  a  rwyoadcait,  was  a  mistake  for  which  these 

was    safBcieBt  excuse  ?    We  regret  to  say  that  we  d:  -"   '''  dt 

we    sboald    be  jastified   in   so   holding.     Theie    ar*:    ^    ^     .is 

aatibnities  in  support  of  the   proposition  that  a  mistake  of  law, 

whether  made  by  the  appellant  himself  ofr  by  his  legal  adviser, 

does    not  ordinal  fly   constitnte   "  snfficient  caose  '    within  the 

meaning,  and   for  the  ptuposes   of  section  5  of  the  Limitatioa 

Act-,  and   that  before  a    mistake  of   that   kind  can  ba   accepted 

as    snch   snflEcient  caose,  it  ia  necessary  to  satisfy  the  Conrt,  aot 

only   that   the  mistake  was  honestly   made,  bat  also  that  it  was 

made   desrpite  dne    care  and  attention  on   the  pait  of  the  appd- 

lant  or  his  advlger  (gee  int^  alia,   Muuammat    ifasum  Begam  r. 

yiwJan   Mohan   Lall  {'i)—A  mistake  of  law  made  by  an  ignotaai 

parda-tiashin   hAj;  Salvador  v.   3f«^er  ^-  Co.  (4) — a    mistake  vl 

law    made  by  appellant's  advocate  ;    Ccnycnratir/n  of   Calcutta  r. 

Andergon     (o),     Krithna       Sa'xami     v,       Rama     Samami     (6), 

(Ij  ,1905,  I.  L.  R.  30  bom.  329  i'330;.  'A,  1811;  H  Indian  Caia  b\2. 
(2)  iimjUj  I.  L.  k.  31  B^m.  33.  rb)  <V^,  I.  L.  R.  10  Cal  «a. 
{?)   (1910;  9  Indian  Ca$Ci  222.       (6;  (1906;  19  Mad.  L.  J.  R.  209. 


JcTE.  1913u  i  CIVIL  JCDGMEyrS-Xo.  60.  231 

*   P.  B.  IS86,  {Bisken   Simgh  t.  Kishen  Singh)  (1),  11^    P.  E. 
i:^yS  iSamt  Simgi  t.  Qaim)  (2). 

In  the  case  before  as,  we  find  that  the  appellant  who,  as  a 
pleader,  glwyiild  have  known  the  ]ai#on  the  subject,  especially, 
as  he  was  himself  personally  interefted  in  the  proceedings, 
had  the  advantage  of  the  advice  of  a  leading  pleader  of  this 
Court,  and  that  fox*  reasons  best  known  to  himself,  he  deliber- 
ately went  against  that  advice  and  stmck  ont  the  name  of  the 
Secretary  of  State  from  his  memo,  of  appeaL  This  mistake  he 
eonld  not  possiUy  have  made  had  he  taken  the  precaation  of 
di^cllSEiDg  the  snbject  with  his  pleader,  with  reference  to  the 
frorisMHis  of  the  Land  Acquisition  Act,  1S94  (especially  of 
■ectians  16,  20  27  and  28)  and  of  the  case  law  on  the  point. 

We  most  hold,  therefore,  that  his  mistake,  though  honest, 
was  the  result  of  either  carelessness  or  (more  probably)  an 
CRoneons  assumption  of  knowledge  which    he  took  no   care   to 

Tcrify. 

The  appeal  is  accordingly  dismissed  with  costs. 

Appeal  dismissed, 

Fo.  60. 
B^^foTK  Hon.  Jlr.  Jiuftice  Robertson. 

XABA— (Puoxtiff)— PETITIOXEB^ 

Ventts 

PATEIAXA  ASu  ANOTHER— RESPOXDEXTS. 

Review  Xo.  56  of  1912. 

(CirU  Appeal  Xo-  1196  of  1910.) 

I      Fmmfih  Prt-emptitm  Ad.,  II  of  19(^,  ttKtion  14 — leherf  prf-Trpf^w  and 
ainr  hate  epul  rigku. 

Hdd,  thai iectisii  I4aiibe  PreemjiVMn  Act  is  tma  appiKai>i«  vo cases 
cathe  pie-aqilor  aad  lOKdee  aie  eqaaOf  entitled  to  the  ri^t  of  pre- 

87  F.  JL  19  11  (Pmliama  r.  Saba]  (3  ,  oremded  iu  this  nxptxt. 
9iP.R.  19M  (Akwaad  r.  Gkulan  JUmiammad,  {A). 
71  P.  R.  1909  (Jamg  Bakcdar  K'mn  r.  Karam  Kkauf  (5>,  fdOomed, 

umder  »rjer  XLVII^  rmU  i  cf  the  Code  of  Civil  Procedure ^ 
V  of    I918./V   TfrdeK  of  the  judgment,  dated  tlie    lOth 
fmtmhrr  1911. 

M.  X.  Mnkerji,  fcnr  petitioner. 
Xanak  Chand,  for  respondent. 

i    :fiP.R.W^  :>  -7  fL  t.  1J»IL 

2,  \Vh  P.  R.  190b.  .    :<1  P.  R.  1904. 

<a;  21  P.  R.  19(16. 
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The  ordei"  of  the  learned  Judge  was  as  follows  : — 
2nd  Jan.  19{3.  Robertson,  J.— I  find   that  I   have    fallen   into   an    error, 

owing  to  a  misapprehension  due  to  an  unconsious  misrepresenta- 
tion of  fact  in  regard  to  this  appeal  and  that  my  judgment 
dated  the  10th  November  19  J 1  must  be   reviewed. 

In  the  first  place  it  was  incorrectly  represented,  and  not 
contradicted  that  the  plaintiff  and  the  vendee  were  equally 
related  as  lineal  descendants  to  the  vendor.  I  now  find  that 
this  was  incorrect,  the  plaintiff  and  vendee  are  both  equally 
related  agnates,  but  not  lineal  descendants  to  the  vendor. 
Whereas  the  plaintiff  is  also  a  co-sharer  in  the  holding,  a  portion 
of  which,  and  not  the  whole,  is  in  question. 

Further  it  was  admitted  before  me  that  if  the  plaintiff  and 
vendee  were  equally  entitled  as  lineal  descendants,  or  agnates, 
and  neither  had  a  preference  for  any  other  reason,  under  sec- 
tion 14  of  the  Pre-emption  Act  each  wou:d  be  entitled  to  take 
one-half  of  the  land.  This  being  admitted,  no  question  arose  on 
that  point ;  it  is,  however,  incorrect  as  a  matter  of  law  —as  has 
been  laid  down  in  several  judgments  including  OtP.  B.  of  1901 
{Ahmad  v.  Ghulam  Muhammad)  (1),  21  P.  B.  of  1908  {Jang 
Bahadur  Khan  v.  Karam  Khan)  (2),  and  87  P.  B.  1911  {Pathana 
V.  Naba)  (3)  in  which  my  previous  judgment  of  10th  November 
1911  has  been  quoted.  That  judgment  cannot  be  accepted  as 
an  authority  for  this  view  as  a  matter  of  law  in  other  cases. 

On  the  facts,  as  now  found  and  admitted,  I  must  review  my 
judgment  of  10th  November  1911  (3),  and  I  no.v  decree  that  the 
plaintiff  is  entitled  to  pre-empt  the  whole  of  the  land  claimed, 
on  payment  of  Rs.  400,  the  whole  of  which  must  be  paid  into- 
Court  within  two  months,  or  the  decree  will  stand  cancelled 
and  the  suit  dismissed. 

As  the  whole  judgment  of  10th  November  1911  (3)  has  been 

reviewed  no  other  question  arises.  But  I  may  remark  that,  seeing 

that  the  money  due  under  the  order  of  10th  November  1911  bad 

to  be  paid  in  by  10th    December,   and  was  remitted   by  Money 

Order  on  5th  December,  I  should  have  no  hesitation  in  extending 

the  time  for  payment   if   necessary.     The    money    was   not  paid 

by  the  Post  Office  until  6th  January  191.',  but  that  was  not  due 

to  any  fault  of  the  decree-holder  who  paid  it  in  for  transmission 

on  the  5th  December — ample  time  under  ordinary  circumstances. 

That  the  time  can  be  extended  by   this    Court  under  section  148 

of  the  Civil   Procedure   Code   is    clear.     Parties  will  bear  their 

own  costs  in  this  Court. 

Eeview  accepted. 


(1)  94  P  R.  1904.  (2)  21  P.  R.  1908. 

^  ^  (3)  87  P.  R.  1911. 
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No.  61. 

Before  Hon.  Mr.  Justice  Shah   Din  and  Hon.  Mr.  JiLstice 

Ghevis. 

GANGA  SINGH  AND  ANOTHER— (Judgmlnt-debtor)— 
APPELLANTS 
Versus 
KANSHI  RAM— (Auction-purchaser)— RESPONDENT. 

Civil    Reference  No.  55  of  1911. 

Civil  Procedure  Code,  1908,  section  113  and  order  iQ,rule  I— Jurisdiction 
of  lower  Appellate  Court  to  make  a  reference  to  the  Chief  Court,  ichen  it  has 
not  jurisdiction  to  entertain  an  appeal. 

Held,  that  order  46,  rule  1,  Civil  Procedure  Code,  must  be  read  with  section 
113  of  the  Code  and  that  consequently  when  a  Divisional  Judge  finds  that 
he  has  not  jurisdiction  to  entertain  an  appeal  from  an  order  of  a  lower  Court, 
he  has  also  no  jurisdiction  to  make  a  reference  to  the  Chief  Court  under  that 
section. 

Case  referred  under  section  113,  Civil  Procedure  Code,  by  P.  D. 
Agnew,  Esquire,  Divisional  Judge,  Gujramvala  Division,  at 
Lahore,  with  his  No.  513,  dated  LOth  July,  1911. 

M.  N.  Mukerjee  for  appellants. 

Sham  Lai  for  respondent. 

The  order  of  the  Court  was  delivered  by — 

Shah  Din,  J. — This  is  a  reference  made  by  the  Divisional  4^^  Jany.  1913. 
Judge  of  Gujrauwala  under  section  113  of  the  Civil  Procedure 
Code.  The  learned  Divisional  Judge  has  stated  the  case  in  a 
lengthy  order  and  has  recorded  his  own  opinion  in  favour  of 
the  judgment-debtor  with  a  recommendation  that,  for  the 
reasons  given  by  him,  the  auction  sale  of  the  house  belonging 
to  the  judgment -debtor  which  was  made  on  the  27th  February 
1911  be  set  aside  and  that  the  judgment-debtor  be  permitted 
to  deposit  Rs.  66-4-0,  being  a  sum  equal  to  5  per  cent,  of  the 
purchase-money,  for  payment  to  the  auction-purchaser. 

In  the  concluding  pai^agraph  of  his  statement  of  the  case 
the  Divisional  Judge  notices  the  contention  advanced  on  behalf 
of  the  auction-purchaser  that  no  appeal  lay  to  him  from  the 
order  of  the  Munsif  sanctioning  the  sale,  and  he  accepts  that 
contention  holding  that  no  appeal  was  competent  under  order 
43,  rule  1,  clause  (j)  of  the  Civil  Procedure  Code.  It  is  clear 
that  if  no  appeal  lay  to  the  Divisional  Court,  the  learned  Judge 
had  no  jurisdiction  to  deal  with  the  case  and  consequently  had 
no  power  to  make  a  reference  to  this  Court  under  order  46, 
rule  1,  which  is  to  be  read  with  section  113  of  the  Code.  The 
only  course  left  open  to  the  Divisional   Judge  was  to  dismiss  the 
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appeal  without  expressing  any  opinion  on  the  merits  of  the  case 
leaving  the  judgment- debtor  to  apply  to  this  Court  on  the 
revision  side,  if  so  advised.  If  on  the  other  hand,  an  appeal  did 
lie  to  the  Divisional  Judge,  since  upon  his  view  of  the  case 
the  right  of  the  judgment-debtor  to  make  a  further  deposit  of 
Rs.  66-4-0  was  clear  and  the  learned  Judge  entertained  no 
reasonable  doubt  in  respect  of  it,  the  necessity  for  the  reference 
under  order  46  did  not  arise  and  no  such  reference  should  have 
been  made. 

For  the  above  reasons,  we  decline  to  entertain  this  reference 
and  dii^ect  that  the  papers  be  remitted  to  the  Divisional  Judge 
to  deal  with  the  case  accordina-  to  law. 


No.  62. 

Before  Hon.  Mr.  Justice  Shah  Din  and  Hon.  Mr.  Justice 

Chevis. 

KHUDABAKHSH— (Plaintiff)— APPELLANT 

Versus 
MATHRA  DAt^  AND  OTHERS— (Dependants)— 
RESPONDENTS. 

Civil  Appeal  No.  1052  of  1909. 

Civil  Procedure  Code,  1908,  order  22,  rule  4 — suit  for  possessionof  land  sold 
hy  plaintiff's  father — abatement  of  appeal  in  toto  on  failure  of  bringing  on  the 
record  the  representatives  of  one  of  the  respondents,  who  had  died. 

The  father  of  plaintiff  had  sold  the  land  in  suit  to  one  M.  D.  who  resold 
it  to  seven  persons  by  one  deed  of  sale,  which  specified  the  area  each  of  the 
vendees  was  to  take  but  not  the  proportion  in  which  the  sale  money  was  to 
be  paid  by  vendees. 

Plaintiff  sued  for  possession  after  his  father's  death  on  the  ground  that 
the  sale  was  not  binding  on  liim.  The  first  Court  decreed  his  claim,  but  the 
Divisional  Judge  reversed  this  decree  on  appeal.  Plaintiff  then  appealed  to 
the  Chief  Court. — M.  D.  one  of  the  vendees-respondents  subsequently  died  and 
as  no  application  was  made  to  bring  his  representatives  on  the  record  the 
appeal  abated  as  far  as  he  was  concerned. 

Held  that,  as  the  land  was  still  joint  in  the  hands  of  the  vendees,  the 
appeal  having  abated  against  one  of  them,  could  not  proceed  against  any  of 
the  respondents  and  must  be  dismissed. 

Alia  Bakhsh  v.  Madho  Ram  (Ij  and  Joy  Gobind  Laha  v.  Monmotha  Nath 
Banerji  (2),  distinguished. 

Hem  Kunwar  v.  Amba  Prasad  (3),  followed. 

(1)  (1£C0)  I.  L.  R.  23  All  22.  (2)  (1906)  /.  L.  R.  33  Cal  580. 

(3)  (1900)  I.  L.  R.  22  All.  430. 
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Further  appeal  from  the  decree  of  Q.  Q.  Henriques,  Esquire. 
Divisional  Judge,  Shahpur  Division,  at  Sargodha,  dated  the 
19th  June  1939. 

Nanak  Chand  for  appellant. 

Pestonji  Dadabhai  for  respondents. 
The  judgment  of  the  Coui't  was  delivered  by — 

Chevis,  J.— In  ]900  Ghulam,  father  of  the  plaintiff,  sold  H^^ /a«.  1913 
the  land  in  suit  to  Mathra  Das,  for  Rs.  900.  Mathra  Das  subse- 
quently resold  the  land  together  with  other  land  to  seven  other 
pei'sons  by  a  sale-deed  which  stated  that  of  the  new  vendees 
Muhammad  Din  was  to  take  22  bighas,  Abdul  15  bighas, 
Sultan  15  bighas  and  Imam  Bakhsh  and  three  ethers  52  bighas, 
but  no  specification  was  made  as  to  the  proportions  in  which 
the  new  vendees  were  to  pay  the  sale-money. 

Khuda  Bakhsh  has  brought  the  present  suit  claiming  to 
recover  the  land  sold  by  his  father  on  the  ground  that  Ghulam 
(now  dead)  sold  the  land  witliout  necessity  and  that  the  sale 
was  fictitious  and  without  consideration.  The  first  Court  gave 
the  plaintiff  a  decree,  but  the  learned  Divisional  Judge  on  appeal 
dismissed  the  suit,  so  the  plaintiff  has  preferred  a  further  appeal 
to  this  Court. 

Mathra  Das  is  merely  a  pro  forma  defendant,  the  real 
defendants  are  the  persons  who  purchased  from  Mathi'a  Das. 
Of  them  one,  Muhammad  Din,  died  more  than  two  years  ago, 
and  no  application  to  bring  his  representatives  on  the  i-ecord 
having  been  made  the  appeal  has  abated  so  far  as  Muhammad 
Din  is  concerned. 

The  question  remains  whether  the  right  to  carry  on  the 
appeal  survives  as  against  the  other  defendants.  Counsel  for 
the  plaintiff -appellant  quotes  Alia  Bahhsh  v.  MadJw  Bam  (1)  and 
Joy  Gobind  Laha  v.  Monmotha  Nath  Banuerji  (2),  but  the  former 
was  a  case  in  which  the  respondents  who  had  died  were 
merely  p?-o/or7>ia  persons  against  whom  no  relief  was  sought 
and  who  had  been  made  defendants  simply  because  they  did 
not  join  the  plaintiffs-appellants  in  bringing  the  suit,  while 
the  latter  was  a  case  in  which  the  liability  of  the  defendants 
was  joint  and  several.  This  latter  ruling  distinguishes  TIem 
Kunioar  v.  Amba  Prasad  (3)  on  the  ground  that  that  ruling  i.s  a 
suit  for  possession  of  land  in  which  the  interests  of  the 
several  defendants  could  not  be  discriminated.  Hem  Kunicar 
V.  Amba  Prasad  (3)  seems  to  us  to  be  distinctly  in  favour  of  the 


(1)  (1900)  7.  L.  R.  23  AIL  22.  (2)  (1906)  /.  L.  R.  33  Cal.  580 

(3)  (1900)  /.  L.  R.  22  All.  13J. 
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respondents.  In  the  present  case  the  land  is  admittedly  still 
joint  in  the  hands  of  those  persons  who  purchased  it  from 
Mathra  Das.  It  is  of  course  true  that  each  of  them  will  get  a 
certain  share  when  partition  is  effected,  but  the  same  can  be 
said  of  any  land  which  is  held  jointly  by  various  persons.  The 
fact  remains  that  the  land  is  at  present  joint,  and  we  consider 
the  liability  of  the  co-sharers  to  be  at  present  joint  and  not 
several.  We  hold  therefore  that  the  appeal  cannot  proceed 
against  any  of  the  respondents. 

The  appeal  is  dismissed.  The  appellant  will  pay  the  costs 
of  the  respondents  other  than  Mathra  Das  and  Muhammad 
Din. 

Appeal  dismissed. 


No.  63. 

Before  Eon.  Sir  Arthur  Reid,  Kt.,  Chief  Judge,  and  Eon. 
Mr.  Justice  Robertson. 
RAHMAT-ULLAKHAN— (Defendant)— APPELLANT 

Versus 
SECRETARY  OF  STATE  POR  INDIA— (Plaintiff)— 
RESPONDENT. 

Civil  Appeal  No.  633  of    908. 

Indian  Evidence  Ad,  I  of  1872,  sectiom;  35,  36  and  8Z— relevancy  and 
presumption  of  correctness  in  regard  to  maps  and  statements  prepared  at  a 
Government  survey— adverse  possession— limitation— delay  in  suing— 
acquiescence— estoppel— removal  of  buildings. 

The  plaintiff  sued  for  possession  of  certain  land  situate  in  Mohalla  Ganj 
Sultani,  Multan  City  on  the  allegation  that  Government  was  the  owner  of  it 
and  that  some  time  subsequent  to  1871,  defendant  or  his  predecessors  wrong- 
fully and  without  consent  of  Government  took  possession  of  the  land  and 
erected  houses  thereon  and  refused  to  vacate  the  land.  The  suit  was  instituted 
in  1907.  Defendant  replied  that  his  possession  was  lawful,  that  he  inherited 
the  land  and  buildings  on  it  from  his  father,  and  that  his  ancestors  were  in 
possession  and  built  houses  on  the  land  more  than  a  hundred  years  ago.  In 
1871  a  survey  was  made  by  Government  patwaris  which  embraced  all  the 
land  outside  and  forming  the  suburb  of,  the  city  as  well  as  of  land  inside  the 
city,  and  showed  the  property  of  Government  as  well  as  that  of  private  per- 
sons, and  the  maps  and  statement  then  piepared  showed  Government  as  the 
owner  of  the  land  in  dispute. 

Held,  that  the  maps,  plans  and  statements  made  and  compiled  in  1871 
under  the  authority  of  Government  were  for  a  public  and  not  for  a  private 
purpose,  and  that  consequently  these  documents  must  be  presumed  to  be 
accurate  under  section  83,  and  the  statements  contained  in  them  were  relevant 
facts  under  sections  35  and  36  of  the  Evidence  Act. 
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Held,  also,  that  these  documents  of  1871  threw  on  the  defendant  the  onus 
of  proving  acquisition  of  title. 

Held,  also,  that  on  the  record  possession  adverse  to  Government  before 
1871  had  not  been  established  and  that  the  suit  brought  in  1907  was  conse- 
quently in  time. 

Held,  also,  that  there  had  been  no  standing  by,  such  as  would  induce  the 
belief  that  the  plaintifi  intended  to    forego  his  right  or  acquiesced  in  defen- 
dant's building,  and  that  the  plaintilf  was   therefore  not  estopped  from  suing 
for  possession. 

Held  further,  that  the  plaintiff's  abstinence  for  a  considerable  period  from 
suing  for  possession ,  the  suit  being  within  limitation,  did  not  create  an 
equity  in  favour  of  defendant  such  as  deprived  plaintifi  of  his  strict  rights 
and  that  the  plaintiff  had  the  option  of  making  defendant  remove  the  materials 
of  his  buildings  or  paying  compensation  for  the  value  of  the  buildings. 

Thakoor  Chunder  Pora  Manick  v.  Ravidhone  Bhuttacharjee  (1),  Omirta 
Lall  Chovcdhry  v.  Kalee  Pershad  Shaha  (2),  Ram  Chunder  Sao  v.  Bun- 
seedlmr  (3),  Jarao  Kumari  v.  Lalonmoni  (4),  Baij  Nath  Singh  v.  Sukhu 
Uehton  (5),  Kanto  Pra^had  Hazari  v.  Jagat  Chandra  Dutla  (6),  Mohini 
Mohan  Roy  v.  Promoda  Nalh  Roy  (7),  Mohi  Chowdhry  v.  Dhiro  Missrain  (8), 
Framji  Ciusctji  v.  Gocul  Dan  Madhowji  (9),  Datta  Traya  Rayaji  Pai  v. 
S.  N.  Pai  (10),  Premji  Jiwan  Bhate  v.  Ilaji  Cassum  Juma  Ahmed  (11), 
Jethalal  Hira  Chand  Vakil  v.  Lalbhai  Dalpatbhoi  Seth  (12),  Vinayakrao 
Ganpaty.Vidia  Shankar  Barati  (13),  Chckkalinga  Naicken  v.  Mutlnisami 
Naicken  (14),  Udha  Begum  v.  Imam-ud-Din  (15),  53  P.  R.  1878  (Gauhar  v. 
Fazla)  (16),  38  P.  R.  1889  (Ram  Dhan  v.  Kura  Mai)  (17),  105  P.  R.  1901 
{Ramsan  All  v.  Basharat  AH)  (18),  53  P.  R.  1807  {Shahabal  Shah  v.  Ganesh 
Das)  (19),  referred  to. 

First  Appeal  from   the   decree  of  Captain   J.  Frizelle,  District 
judge,  Multan,  dated  19th  March  1908. 

Muliaminad  Sliafi  and  Shall  Nawaz  for  appellant. 

Government  Advocate  for  x'espondent. 

The  judgment  of  the  Court  was  delivered  by— 

Sir  Arthur  Reip,  C.  J.— This  appeal  was  argued  at  14-th  Jany.  1913- 
considerable  length,  and  although  the  value  of  the  subject-matter 
is  not  very  great  and  tlie  facts  involved  are  not  very  complicat- 
ed, we  reserved  judgment  for  further  careful  consideration 
because  we  were  informed  that  the  decision  would  very  possibly 
be  a  precedent  in  suits  in  respect   of  property   of  great  value  at 


(1)  (186G)  6  S.  W.  R.  228  (F.  B.).  (10)  (1892)  I.  L.  R.  17  Bom.  736. 

(2)  (1870)  25  S.  W.  R.  179.  (11)  (1895)  I.  L.  R.  20  Bom.  298. 

(3)  a883)  /.  L.  R.  9  Cal.  711.  (12)  (1904)  /.  L.  R.  28  Bom.  298. 
(1)  (1890)  1.  L.  R.  18  Cal.  224  (P.  C).  (13j  (1907)  9  Bom.  L.  R.  404. 

(5j  (1891)  1.  L.  R.  18  Cal.  534.  (14)  (1897)  /.  L.  R.  21  Mad.  53. 

(6)  (1895)  I.  L.  R.  23  Cal.  335.  (15)  (1875)  /.  L.  R.  1  All.  82. 

(7)  (1896)  1.  L.  R.  21  Cal.  256.  (16)  53  P.  R.  1878. 

(8)  (1880)  6  Cal.  L.  R.  139.  CI 7)  38  P.  R.  1889. 

(9)  (1892)  I.  L.  R.  16  Bom.  338.  (18)  105  P.  R.  1901. 

(19)  53  P.  R.  1907. 
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Multan.  The  facts  have  been  dealt  with  in  considerable  detail 
by  the  learned  District  Judge,  who  has  found  that  the  land  in 
suit  is  the  property  of  Government,  that  the  defendant-appellant 
has  not  acquired  title  to  it  by  adverse  possession  or  otherwise, 
and  that  he  is  not  entitled  to  compensation  for  buildings  on  the 
lands  and  is  entitled  only  to  remove  the  materials  of  those 
buildings. 

The  issues  framed  were  : — 

( I ).     Is  the  plaintiff  not  the  owner  of  the  land  in  suit  ? 

(2) .     Is  defendant's  possession  adverse  ? 
(3).     To  what  relief,  if  any,  is  plaintiff  entitled  ? 
(4).     Is  the  value  of  the  land  less  than  that  stated  in  the 
plaint  ? 

No  argument  was  addressed  to  us  on  the  fourth  issue,  and  it 
was  not  mentioned  in  the  memorandum  of  appeal. 

Ou  the  other  thr-ee  issues  thirteen  grounds  of  appeal  were 
filed  and  the  following  authorities  were  cited  on  either  side. 

(I).  Thakoor  Chunder  For  a  Manick  v-  Bamdhone  Bhut- 
^acZiar/ee  (I),  in  which  it  was  held  that  buildings  and  other 
such  improvements  made  on  land"  in  the  mufassil  do  not  by  the 
mere  accident  of  their  attachment  to  the  soil  become  the  pro- 
perty of  the  owner  of  the  soil,  and  that,  if  he  who  makes  the 
improvements  is  not  a  mere  trespasser  but  is  in  possession  under 
a,nj  bond  fide  title  or  claim  of  title,  he  is  entitled,  either  to 
I'emove  the  materials  or  to  obtain  compensation  for  the  value  of 
the  building  at  the  option  of  the  owner. 

(2).  Omirta  Lull  Choivdhry  v.  Ealee  PersJiad  Shaha  (2), 
in  which  it  was  held  that  the  acciiracy  of  a  thakhust  Amin's 
map,  which  is  assumed  in  the  Evidence  Act,  means  accui'acy  of 
drawing  and  correctness  of  measurement,  but  certainly  does  not 
refer  to  laying  down  of  boundaries  according  to  the  rights  of 
parties  and  that  to  be  binding  on  the  parties  to  a  suit  such  a 
map  must  be  supported  by  evidence  that  it  was  drawn  in  their 
presence  or  in  that  of  their  agent. 

(3).  Jtani  Chunder  Sao  v.  Bnnseedltur  (3),  in  which  it  was 
held  with  reference  to  section  83  of  the  Evidence  Act,  that 
chittas  made  by  Government  for  its  own  private  use  ai-e  nothing 
more  than  documents  prepared  for  the  information  of  the 
Collector  and  ai  e  not  evidence  against  private  persons  for  the 
pui-pose  of  proving  that  the  lands  described  therein  are  or  arc 
not  of  a  pai^ticular  chai^acter  or  tenure. 

(1)  (1866)  6  S.  W.  iZ.  228  (F.  B).  (2)  (1876)  25  S.  TV.  R.  171). 

(3)  (1883)  /.  L.  R.  9  Cal.  741. 
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(4).  Jarao  Kumari  v.  Lalonmoni  (1),  in  which  it  was  held 
that  a  tJiakhust  map  made  at  a  revenue  survey  by  an  Amin  who 
had  no  authority  to  determine  what  lands  were  dehutter  but 
only  to  lay  down  and  to  map  boundaries  cannot  be  ti'eated  as 
raising  a  presumption  of  correctness  within  section  83  of  the 
Evidence  Act  on  the  question  as  to  the  amount  of  dehutter  land 
in  one  of  the  villages  mapped. 

(5).  Baij  Nath  Singh  v.  Sukhu  Mehton  (2),  in  which  it 
was  held  with  reference  to  sections  35  and  7-i  of  the  Evidence 
Act  that  a  teiskhana  register  prepared  by  a  patwari  under  rules 
framed  by  the  Board  of  Revenue  under  section  16,  Regulation 
XII  of  1817,  is  not  a  "  public  document,"  and  that  the  patwari 
preparing  it  is  not  a  "  public  servant." 

(6).  Kanta  Prashad  Hazari  v.  Jagat  Chandra  Dutta  (3), 
in  which  it  was  held  that  a  map  made  by  a  Deputy  Collector 
for  the  purpose  of  settlement  of  land  forming  the  silted  bed  of 
a  river  is  not  one  which  is  admissible  in  evidence  under  sections 
36  and  83  of  the  Evidence  Act,  but  that  its  accuracy  must  be 
proved  before  it  can  be  admitted  in  evidence. 

(7).  Mohini  Mohan  Boy  v.  Promoda  Nath  Boy  (4),  in 
which  it  was  held  that  the  doctrine  of  constructive  possession 
applies  only  in  favour  of  a  rightful  owner  and  must  not  as  a 
rule  be  extended  in  favour  of  a  wrong-doer  whose  possession 
must  be  confined  to  land  of  which  he  is  actually  in  possession. 

(8).     Mohl    Chowdhry  v.  Dhiru   Missrain    (5),  in    which  it  ♦ 

was  held  that  the  measurement  papers,  prepared  by  a  hutwara 
Amin  deputed  by  the  Collector  to  make  a  partition,  do  not  come 
within  section  35  of  the  Evidence  Act. 

(9).  Framji  Cursetji  v.  Gocul  Das  Madhowji  (6),  in  which 
it  was  held  that  where  a  small  piece  of  land  of  no  present  use  to  / 

its  owner  was  occupied  without  objection  for  more  than  12  years 
by  his  neighbour,  who  placed  on  it  flimsy  and  temporary 
structures,  as  a  privy  and  sheds  for  cows,  goats  and  fowls  and 
a  hut  for  a  cartman,  such  user  was  insufficient  to  give  the 
neighbour  a  title  by  adverse  possession,  user  of  this  sort  in 
similar  circumstances  being  common  in  this  country,  exciting 
no  patticular  attention  and  being  neither  intended  to  denote 
nor  understood  as  denoting — on  the  one  side  or  the  other — a 
claim  to  the  ownership  of  the  land.  It  was  consequently  held 
that  the  neighbour's  claim  by  adverse  possession  had  not  been 
established. 

(1)  (1890)  I.  L.  R.  18  Cal.  224  (P.  C).         (4)  (1896)  I.  L.  R.  24.  Cal.  256. 

(2)  (1891)  I.  L.  R.  18  Cal  534.  (5)  (1880)  6  Cal.  L.  R.  139. 

C3)  (1895)  I.  L.  R,  23  Cal  335.  (6)  (1892)  /.  L.  R.  16  Bom.  338. 
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(10).  Batta  Traija  Bayaji  Pat  v.  8.  N.  Fat  (1),  in  which 
it  was  held  that  where  A  occupied  land  with  permission  of  B, 
the  owner,  and  erected  buildings  and  otherwise  expended 
money  upon  it,  the  parties  being  related  and  living  near  each 
other  and  B  constantly  visiting  the  land  and  knowing  what  A 
was  doing  but  making  no  objection,  B  was  not  entitled  merely 
because  A  subsequently  signed  an  acknowledgment  to  liability 
to  rent  in  B's  favour  to  recover  j^ossession  of  the  land  or  acquii^e 
the  removal  of  the  building  without  recouping  A  the  money 
expended  by  him  on  the  lands  and  buildings. 

(11).  Premji  Jman  Bhate  v.  Haji  Cassum  Juma  Ahmed  (2), 
in  which  it  was  held  that,  if  a  stranger  builds  on  the  land  of 
another  believing  it  to  be  his  own,  the  owner  is  entitled  to 
recover  the  land,  the  stranger  being  entitled  only  to  remove  the 
building  in  the  absence  of  special  circumstances  constituting 
a  standing  by,  such  as  would  induce  the  belief  that  the  owner 
intended  to  forego  his  right,  or  acquiescence  by  the  owner  in  the 
building.  It  was  further  held  that  delay  in  suing  by  the  owner 
is  not  in  itself  sufficient  to  create  an  equity  in  favour  of  the 
persons  spending  money  on  the  land  such  as  would  deprive  the 
owner  of  his  strict  rights. 

(12).  Jethalal  Htra  Ghand  Valcil  v.  Lalbhai  Balpatbhai 
Seth  (3),  in  which  it  was  held  that  where  the  defendant 
encroached  on  an  abutment  of  the  wall  of  the  plaintiff  standing 
on  the  plaintiff's  land,  dividing  the  properties  of  the  paities  and 
the  abutment  being  on  the  defendant's  side  of  the  wall,  relief  by 
way  of  injunction  was  the  proper  remedy,  inasmuch  as  to  allow 
compensation  would  be  to  let  a  trespasser  put  a  value  on  another 
man's  propeity  and  deprive  him  of  it  against  his  will. 

(13).  Vinayakrao  Ganpat  Eao  v.  Vidta  SJiankar 
Barati  (4),  in  which  it  was  held  that,  if  a  stranger  builds  upon  . 
the  land  of  another,  believing  it  to  be  his  own,  the  owner  is 
entitled  to  recover  the  land  with  the  building  on  it  unless  there 
are  special  circumstances  amounting  to  a  standing  by  on  the 
part  of  the  real  owner  such  as  to  induce  the  belief  that  be 
intended  to  abandon  his  rights. 

(14).  Chokkalinga  Naicken  v,  Muthusami  Naicken  (5),  in 
which  it  was  held  that  whei'e  the  defendant  had  used  as  a 
backj'ard  a  small  piece  of  land  situate  between  his  house  and 
that  of  the  plaintiff,  and  his  brother,  more  than  )2  years  later, 


(1)  (1892)  7.  L  R.  17  Bom.  736.  (3)  (lil04)  /.  L.  K.  28  Bom.  298. 

(2)  (1895)  I.  L.  R.  20  Eovi.  298.  (4)  (1907j  9  Bom.  L.  R.  404. 

(5;  (1897)  I.  L.  R.  21  Mad.  53. 
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began  to  build  on  it,  whereupon  the  plaintiff  protested  and 
sued  for  possession  within  2  years  of  the  commencement  of 
building,  the  suit  was  not  barred  by  limitation  Distinction 
was  drawn  between  the  occupation  of  a  lage  a^ea  of  land 
paying  rent  and  the  occupation  of  the  few  squaie  yards  of 
vacant  land,  the  Court  remarking  that  the  acts  necessary  to 
establish  adverse  possession  in  the  two  cases  ate  very  different. 

(15).  Udha  Begum  v.  Imam  Bui  (1),  in  which  it  was  held 
that  the  plea  of  acquiescence  is  applicable  to  suits  for  which  a 
fixed  term  of  limitation  is  prescribed  by  law  but  that  mere 
delay  in  enforcing  a  right  does  not  constitute  acquiescence.  It 
was  consequently  held  that,  where  the  defendants  took  posses- 
sion of  and  erected  buildings  on  land  known  by  them  to  be  the 
property  of  the  plaintiff  without  applying  to  her  for  consent  and 
she  knowing  that  they  were  building  on  her  land  abstained  for 
one  or  two  yeai  s  f  i  om  suing  to  eject  them,  the  delay  in  institut- 
ing a  suit  was  not  sufficient  to  deprive  the  plaintiff  of  her  right 
to  recover  possession. 

(16).  53  P.  ii.  1878  (Gauhar  v.  Fada)  (2),  in  which  it 
was  held  that  mere  delay  on  the  pai  t  of  an  owner  of  land  in 
suing  a  person  in  possession  without  title,  who  eiects  buildings 
on  the  land  does  not  entitle  the  possessor  to  be  maintained  in 
possession,  and  that  the  particular  relief  to  which  the  possessor 
so  situate  is  entitled  must  depend  upon  the  circumstances  of  the 
case.  It  was  subsequently  held  that  Avheie  trespassers  had 
erected  kutcha  buildings  on  land,  the  ownei  s  of  Avhich  sued  in 
ejectment  six  or  seven  yeais  after  the  building,  the  latter 
were  entitled  to  possession  of  the  land  and  the  trespassers  were 
entitled  only  to  remove  the  materials  of  the  buildings. 

(17).  38  P.  B.  1889  {Ravi  Dhan  \.  Eura  Mai)  (3).  in 
which  it  was  held  that  the  general  rule  applicable  to  the  case  of 
one  man  building  on  the  laud  of  another,  is  that  the  buildings 
do  not  go  as  of  j  ight  to  the  owner  of  the  soil  but  that  whether 
the  builder  shall  meiely  be  allowed  to  remove  his  materials,  or 
the  ownei  of  the  soil  should  (1),  take  them  over  at  a  valuation 
or  (2)  content  himself  with  a  ground  rent,  must  depend  upon 
the  particular  circumstances,  more  especially  the  conduct  of  the 
paities  themselves  in  each  particular  case. 

(iS).  105  P.  7('.  1901  {Ramzan  AU  y.  Basharat  Ali)  (4^), 
in  which  it  was  held  that  allowing  waste  land  to  remain  waste 
cannot  be   ti  eated  as  discontinuance  of  possession   and  that  the 

(1)  (1875)  /.  L.  R.  1  All.  82.  (3)  38  P.  R.  1889. 

(2)  53  P.R.  1878.  (4)  105  P.  R.  1901. 
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onus  of  proving  when  possession  became  adverse  is  on  the  party- 
setting'  up  adverse  possession.  The  proprietor  having  merely 
to  ■prove  prima  facie  title  not  extinguished  by  limitation. 

(19).  53  P.  B.  1907  (Shahahal  ShaJiY.  Ganesh  Das)  (1), 
in  which  it  was  held  that  mere  non- occupation  and  non-cultiva- 
tion of  u^ncultui  able  land  for  a  long  peiioi  do  not,  in  the  absence 
of  motive  for  abandonment,  and  of  evidence  of  intention  to 
abandon  or  of  adverse  possession  for  the  statutoiy  period, 
constitute  abandonment. 


i 


The  suit  was  for  possession  of  certain  land  situate  in 
Mohall'i  Ganj  Salt  mi,  Multan  City,  and  was  based  on  the 
allegations  that  Government  was  owner  of  the  land  in  suit  and 
that  some  time  subsequent  to  '871  defendant  or  his  predecessors 
wiongfully  and  without  consent  of  Government  took  possession 
of  the  land  and  erected  houses  and  lefused  to  vacate  the  land. 
The  defendant  t  eplied  that  his  possession  was  lawful,  that  he 
inherited  the  land  and  buildings  on  it  from  his  father,  and  that 
his  ancestors  were  in  possession  in  the  time  of  Nawab  Muzaffar 
Khan  and  built  houses  on  the  land  moie  than  100  years  ago. 
The  first  point  taken  for  the  appellant  was  that  the  plaint 
admitted  that  the  possession  of  the  respondent  had  been  adverse 
since  1871.  This  is  not  strictly  accurate.  The  allegation  in 
the  plaint  is  that  after  Government  had  asserted  its  right  to  the 
land  in  dispute,  the  appellant  or  his  predecessor,  at  some  time 
subsequent  to  1871,  entered  upon  and  took  possession  of  the 
land  and  erected  houses  c  n  it.  The  next  contention  was  that 
the  initial  07it(,s  of  pi-oving  title  was  on  die  plaintiff.  This 
contention  has  been  dealt  with  at  considerable  length  in  the 
judgment  of  the  learned  District  Judge  and  we  concur  in  the 
reasons  recorded  by  him  for  holdiu'j;  that  the  maps  and  plans 
and  statements  made  and  compiled  in  1871  were  made  by  the 
authority  of  Government  for  a  public  and  not  a  private  purpose, 
and  that  the  patwaris  who  prepared  and  compiled  them  were 
Gov  rnment  servants,  the  result  being  that  these  documents 
must  be  presumed  to  be  accurate  under  section  S3,  and  that  the 
statements  contained  in  them  are  relevant  facts  under  sections 
35  an  1  36  of  the  Evidence  Act.  They  wee  not  made  for  the 
purposes  of  any  particular  caus\  were  made  by  public  servants 
under  otders  of  Government  and  differ  from  the  documents  held 
in  the  authorities  above  cited  to  require  proof  of  accuracy.  W( 
concur  in  the  reasons  recorded  by  the  learned  District  Judg( 
for  holding  that  Exhibit    P  4 — must  be  accepted  as   an   origina 

n  ^  r^ii  V  n  i  flo? 
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and  not  as  a  copy,  the  so-called  original  being  only  a  rough 
copy,  destroyed  when  the  fair  copy,  Exhibit  P.  4  —was  complete, 
and  in  the  leasons  recorded  for  holding  that  the  issues  1  and  2 
were  correctly  framed.  Counsel  for  the  respondent  did  not 
seriously  attack  the  Lower  Coui  t's  finding  that  the  documents 
of  1900-01  do  not  constitute  a  record  of  rights  and  this 
question  need  not  be  considered. 

The  next  contention  to  be  considered  is  that  the  buildings  on 
the  land  in  suit  were  very  old.  This  contention  has  been  dealt 
with  at  considerable  length  iu  the  judgment  below,  and  cogent 
reasons,  in  which  we  concur,  have  been  recorded  for  the 
conclusion  that  although  old  houses  probably  existed  on  the 
land  in  dispute,  the  buildings  now  on  the  land  were  erected  at 
some  time  subsequent  to  1871.  In  this  Court  it  was  contended 
for  the  appellant  that  the  absence  of  evidence'  of  acquisition  by 
the  appellant  was  natural  and  that  the  presumption  must  be 
that  his  possession  was  lawful.  As  above  stated  we  concur 
with  the  Court  below  in  the  conclusion  that  the  documents 
prepared  in  1871  threw  the  onus  of  proving  the  defendant's 
acquisition  of  title  on  him,  section  36  of  the  Evidence  Act  being 
applicable  to  maps  and  plans  prepared  as  those  in  question 
were. 

The  plea  that  the  suit  is  barred  by  the  60  years  rule  of 
limitation  and  that  the  possession  within  limitation  has  not  been 
proved  has  been  specifically  and  conclusively  met  by  the  Court 
below.  In  1866  Government  asserted  its  right  to  the  land  in 
suit,  the  houses  on  which  were  assessed  by  the  Municipal 
Committee  to  i^ent  in  April  1866.  The  residents  of  Mohalla 
Ganj  Sultani  represented  to  the  Commissioner  that  the  assess- 
ment to  rent  was  an  unjust  innovation  and  asserted  their  title 
to  the  land.  The  Commissioner  forwarded  the  petition  to  the 
Deputy  Commissioner,  noting  that  if  the  petitioners  had  never 
paid  rent  from  the  beginning  of  the  British  rule,  they  should 
not  now  be  made  to  pay.  On  this  the  Deputy  Commissioner 
ordered  that  rent  should  not  be  levied  from  the  residents  of  the 
mohalla.  These  orders  were  subsequently  intei^preted  as  confer- 
ring a  merely  personal  exemption,  from  the  liability  of  being 
assessed  with  ground  rent,  on  all  persons  residing  in  186J<  in  the 
Ganj,  who  had  themselves  resided,  or  were  successors  of  per- 
sons who  had  resided  there  rent  free  since  the  annexation.  The 
appellant's  ancestor,  Saadullah,  was  one  of  those  from  whom 
rent  was  demanded,  and  there  was  a  clear  assertion  of  title 
against  him.  We  concur  with  the  Court  below  in  the  conclusion 
that  there  was   no  adverse   possession   before    1&71,  i.e.,  that 
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neither  the   appellant  nor  his  ancestors    were  in  adverse  posses- 
sion before  1871. 

The  plea  that  the  written  statement  has  been  mistranslated 
and  that  the  words  habiz-iva-mutsarf  mean  "  possessing  and 
absolutely  owning,"  not  "  being  in  possession  and  occupation  " 
does  not  affect  the  case,  in  our  view  of  the  facts  established  and 
the  law  applicable,  and  it  is  unnecessary  to  consider  whether 
tasarf  necessarily  implies  ownership. 

On  the  question  whether  the  appellant's  ancestors  set  up 
title  as  owner  in  and  subsequently  to  1866,  we  concur  with  the 
Cou!t  below  in  the  (ionclusion  that  the  right  set  up  was  not  as 
owner  but  as  occupier  without  i"»ayment  of  rent,  which  had 
never  been  demanded.  On  the  recoixl  it  cannot  be  held  that 
the  re.spondent  ever  admitted  the  appellai:it's  title  as  owner  or 
that  the  latter  has  established  that  title. 

The  only  remaining  questions  for  decision  are  whether  the 
respondent  was  estopped  from  suing  for  possession  and  the 
relief  to  which  the  respondent  is  entitled. 

On   the   record  and   the   authorities  we  hold  that  the  first 
of  these  questions  must  be  answered  in  the  negative. 

No  standing  by  such  as  would  induce  the  belief  that  the 
respondent  intended  to  forego  his  right,  or  acquiescence  by  the 
respondent  in  the  building  has  been  established.  Having  regard 
to  the  assertion  by  the  respondent  of  his  title  before  the  present 
buildings  on  the  land  in  suit  were  erected  and  the  position 
adopted  by  the  appellant's  ancestor,  it  cannot  be  held  that  those 
buildings  were  erected  under  the  bond  fide  belief  that  the  builder 
had  title  to  tlie  land  in  suit. 

On  the  authorities  the  respondent's  abstinence  for  a  consider- 
able period  from  suing  for  possession,  the  suit  being  within 
limitation,  does  not  create  an  equity  in  favour  of  the  appellant 
such  as  deprives  the  respondent  of  his  strict  lights  and  the 
latter  has  the  option  of  making  the  appellant  remove  the  mate- ' 
rials  of  his  buildings  or  paying  compensation  for  the  value  of  the 
buildings.  The  respondent's  position  differed  from  that  of  a 
private  owner  and  a  period  of  abstinence  from  suit  which  would 
be  excesf^ive  in  a  private  owner  is  not  excessive  in  this  case. 

Counsel   for  the  respondent  stated,  and  it  was  not  seriously 
denied,  that   the  appellant  had  declined  to  purchase  the  land   in 
suit  or   to   pay    rent,    and,    the  suit   being  in  ejectment  and  not 
under  the  Specific  Relief  Act,  the  decree  of  the  Court  below  must 
be  affir-med,  the  respondent  having  exercised  his  option  and  sued 
in  eject  ment 
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The  respondent  may  very  possibly  see  his  way  to  acting 
leniently  in  the  matter,  but  it  is  optional  with  him  to  execute 
his  decree  as  it  stands  or  meet  the  appellant  half  way  in 
some  course  more  favourable  to  the  latter.  The  appeal  fails  and 
is  dismissed  with  costs. 


No.  64. 


Before  Eon.  Sir  Arthur  Reid,  KL,  Chief  Judge,  and 
Hon.  Mr.  Justice  Rattigan. 

KAR]\l  DIN— (Plaintiff)— APPELLANT, 

Versiis 

KHATTAR  AND  OTHERS— (Defendaxts)— RESPONDENTS. 

Civil  Appeal  No.  ^A  of  1911. 

Cuiitom—cdienation-ralidity  of  gift  of  ichole  of  ancestral  property  to  a 
i^on-iu-law  in  presence  of  a  couSin—Nangial  Rajputs,  tahsil  Rawalpindi — 
Riwaj-i-ara. 

Held,  that  bj'  custom  among  Nangial  Rajputs  of  the  Rawalpindi  tahsil 
a  sonless  proprietor  has  considerably  larger  powers  of  gift  than  is  ordinarily 
possessed  in  respect  of  ancestral  property  by  a  sonless  proprietor  of  the 
Punjab  agricultural  tribes  and  that  a  gift  of  the  whole  of  his  ancestral 
property  to  a  son-in-law  (who  is  also  a  collateral;  is  valid  in  the  presence  of 
a  first  cousin  of  the  donor. 

2,2  P.  R.l'&n  [Hassan  Aliv.  Bahadur)  (h,  52  P.  R.  1905  (Ahmad  v. 
Jahana)  (2),  referred  to. 

Fviiher  appeal  from  the  decree  of  C.  L.  Dnnda^,  Esquire,  Divisional 
Judge  of  the  Rawalpindi  Division,  duted  the  29th  June  1910. 

Gobind  Das,  for  appellant. 
Vaughan,  for  respondents. 
The  judgment  of  the  Court  was  delivered  by — 

Rattigax,  J. — The  sole  ground  upon  which  this  petition  for  16/^  Jany.  1913. 
revisioi  was  admitted,  under  section  70  (1)  (6)  of  the  Punjab 
Courts  Act,  (as  unamended),  to  a  hearing  as  a  further  appeal  is 
whether  by  custom  obtaining  amongst  Nangial  Rajputs  of  the 
Rawalpindi  tahsil,  it  is  competent  to  a  sonless  proprietor  to  make 
a  gift  of  the  whole  of  his  ancestral  property  to  his  son-in-law 
(who  is  also  a  collateral)  in  the  presence  of  a  first  cousin  of 
the  donor. 

Upon   this  point  both  the  Munsif,   1st  class,  and  the  Divi- 
sional Judge    are  agi'eed   that   tho  gift  in  question   is  valid,  and 

(1)  32  P.  R.  1893.  (2)  52  P.  R.  1905. 
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thoDgli  the  Divisional  Judge  dealt  with  the  question  somewhat 
cursorily,  the  Munsif  has  discussed  the  evidence  in  detail.  In 
these  circumstances  it  is  clearly  incumbent  upon  the  appel- 
lant to  prove  to  our  satisfaction  that  the  findings  of  the  Courts 
below  are  erroneous,  and  this  he  has  failed  to  do.  On  the  contrary 
we  agree  with  the  Munsif  that  the  balance  of  authority  is  in 
favour  of  the  validity  of  the  gift. 

Both  in  Robertson's  Customary  Law  of  the  Rawalpindi 
District  and  in  the  vei-y  recent  revised  edition  of  the  said  work, 
prepared  under  the  supervision  of  Mr.  Kitchin  by  Mr.  Dunnett, 
Assistant  Settlement  Officer,  the  Rajputs  of  talisil  Rawalpindi 
stated,  when  questioned  upon  tlie  point,  that  in  the  absence  of 
male  issue,  a  proprietor  is  competent  to  make  a  gift  even 
of  the  whole  of  his  ancestral  property.  In  view  of  the 
repetition  of  this  answer  to  Mr.  Dunnett,  the  remaiks  made 
by  Sir  Meredyth  Plowden,  in  No.  82  P.  B  1893  {Hassan  Alt  v, 
Bahadar)  (1)  in  disparagement  of  the  answers  given  to  Mr. 
Robertson,  would  appear  to  be  hardly  justified.  Furthermore, 
in  the  most  recent  reported  case  which  is  more  or  less  directly 
relevant,  we  find  that  a  Division  Bench  of  this  Court  held  that 
a  gift  by  a  Gangol  Rajput  of  the  neighbouring  Gujar  Khan 
tahsil  of  oue-thii'd  of  his  ancestral  holding  in  favour  of  his 
sou-in-law  was  valid  by  custom,  No.  52  P.  R.  1905  {Ahmad  v, 
JaJiana)  (2).  In  point  of  fact,  that  gift  was  apparently  so  little 
open  to  exception  that  the  appellants  in  this  Court  did  not 
make  any  serious  attempt  to  contest  it. 

In  our  opinion  the  expression  of  the  customary  rule 
prevailing  in  the  Rawalpindi  tahsil  among  Rajputs  in  the 
revised  edition  of  the  Customary  Law,  corroborating  as  it  does 
the  statement  to  a  like  effect  in  Mr.  Robertson's  earlier  work, 
makes  it  clear  that  a  sonless  proprietor  of  that  tribe  in  this  tahsil 
has  considerably  larger  powers  of  gift  than  is  ordinarily 
possessed  in  respect  of  ancestral  property  by  a  sonless  proprie- 
tor of  i;he  Punjab  agricultural  tribes. 

We  accordingly  dismiss  this  appeal  with  costs  on    the  lower 
scale. 

Appeal  dtsm  -issed, 

(1)  32  P.   R.  1893.  (2)  52  P.  R.  1905. 
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No.  65. 

Before  Son.  Sir  Arthur  Reid,  Kt.,  Chief  Judge,  and  Ron. 
Mr.  Justice  Rattigan. 

MUSSAMMAT  SAT  BHARAI  AND  ANOTHER— 

(Plaintiffs)— APPELLANTS, 

Versus 

MUSSAMMAT  SAT   BHARAI  AND  OTHERS  - 

(Dependants)  -RESPONDENTS. 

Civil  Appeal  No.  11  of  1910. 

Declaratory  suit  to  have  an  alienation  declared  void  after  the  death  of 
a  certain  person — suwival  of  cause  of  action,  when  that  person  dies  during 
pendency  of  suit. 

One  J.  D.,  the  widow  of  one  H.  S.,  sued  for  a  declaratory  decree  to  ths 
effect  that  a  gift  of  ancestral  property  made  by  one  F.B.,  the  widow  of  a 
collateral  of  H.S.,  would  be  "  ineffectual  and  void  "  after  the  death  of  F.B. 
Her  suit  was  dismissed  by  the  first  Court  on  the  groimd  that  she  had  no  locus 
standi  to  contest  the  gift  and  she  appealed  from  the  decree  to  the  Chief  Court. 
Durmg  pendency  of  this  appeal  both  widoAvs,  F.B.  and  J.D.,  died,  the  former 
shortly  before  the  latter.  Applications  were  made  by  several  persons  to  be 
brought  on  the  record  as  legal  representatives  of  J.D.,  the  deceased 
appellant. 

Held,  that  upon  the  death  of  F.B.  (the  Avidow),  J.D.  had  no  longer  any 
right  to  sue  for  a  mere  declaratory  decree  or  to  ask  the  appellate  Court  to 
grant  her  any  such  relief  and  consequently  the  applications  to  be  brought 
on  the  record  as  her  representatives  for  the  purpose  of  carrying  on  the  suit 
as  it  stands,  must  be  rejected  and  the  appeal  dismissed. 

First    appeal  from    the  decree  of  bhcikh  Ali  Mtthaviviad,  Listrict 
Judge,  Jhang,  dated  the  ISth  September  1909. 

Oeitel,  Muliammad  Shafi  aud  Jalal-ud-Din,  for  appellants. 

Fazl-i-Hussain,  foi'  respondents. 

The  judgment  of  the  Court  Avas  delivered  by — 
Rattig.\N",  J. — In  this  case  Mussamniat  Jind  W  addi,  the  widow  17^^  Jany.  1913. 
of  one  Hussan  b-hah,  prayed  for  a  declaratory  decree  io  the 
effect  that  a  gift  made  by  Mussammat  Fateh  Bibi,  the  widow  of 
one  Amir  Shah,  a  collateral  of  Hussan  Shah,  Avould  be 
"  ineffectual  and  void"  after  the  death  of  the  said  Mnssammat 
Fateh  Bibi.  This  suit  was  dismissed  by  the  District  Judge  of 
Jhang  on  the  ground  that  the  plaintiff  had  no  locus  standi  to 
contest  the  gift  in  question,  and  as  the  suit  was  for  pui-poses  of 
jui-isdiction,  valued  at  Rs.  16,621,  the  plaintiff  preferred  a  first 
appeal  to  this  Court. 

Mnssammat  Fateh  Bibi  died  sometme  after  the  date  of  the 
District  Judge's  decree,   and    Mussammat   Jind   Waddi   herself 
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died   on   the    25th    January    191!,    and    admittedly  her    death 
occurred  after  the  death  of  Mussammat  Fateh  Bibi. 

Thereafter,  and  within  the  period  prescribed  by  the 
Indian  Limitation  Act  two  applications  wei^e  presented  to  this 
Court  by  ladies  who  each  claimed  to  be  the  representative 
of  the  deceased  Plaintiff, — Appellant,  one  being  her  daughter, 
Mussammat  Sat  Bharai,  the  other  being  one  Mussammat  Nur 
Bliari,  the  surviving  widow  of  the  said  Hussan  Shah.  It  is 
not  denied  that  Mussammat  Nur  Bhaii,  who  apparently  had 
exactly  the  same  right  (if  any)  as  that  possessed  by  Mussam- 
mat Jind  Waddi  to  challenge  the  gift,  did  not  originally  come 
forward  as  a  co-plaintiif  with  Mussammat  Jind  Waddi. 

Mr.  Fazl-i-Hussain  for  the  respondents  urges  as  a  pre- 
liminary objection  that  the  right  to  sue  for  the  declaratoiy 
decree  has  not  survived  to  either  applicant  and  that  the  claim 
for  such  relief  must  be  deemed  to  have  abated  (order  xxii, 
rule  1,  Civil  Procedure  Code).  In  our  opinion  this  objection  is 
sound. 

Mussammat  Jind  Waddi's  suit  for  a  declaratory  decree 
was  dismissed  by  the  District  Judge,  and  when  Mussammat 
Fateh  Bibi  (the  donor)  died  subsequently  to  the  date  of  the 
District  Judge's  decree,  Mussammat  Jind  Waddi  had  no  longer 
any  right  to  sue  for  a  mere  declaiatory  decree,  or  to  ask  this 
Court  to  grant  her,  upon  appeal,  an}^  such  relief.  Upon 
Mussammat  Fateh  Bibi's  death,  Mussammat  Jind  Waddi  was 
bound  to  sue  (if  she  sued  at  all)  for  possession,  and  no  one 
denies  the  right  of  either  Mussammat  Sat  Bharai  or  Mussammat 
Kur  Bhari  to  sue  now  for  such  consequential  relief,  if  so 
advised.  The  objection  urged  by  Mr.  Fazl-i-Hussain  is  that 
the  rigJit  to  claim  a  declaratory  decree  lapsed  as  soon  as 
Mussammat  Fateh  Bibi  died,  and  that  even  Mussammat  Jind 
Waddi,  had  ehe  lived,  would  not  have  been  entitled  to  ask 
merely  for  a  declaration  at  a  time  when,  owing  to  Mussammat 
Fateh  Bibi's  death,  it  was  open  to  her  to  seek  further  relief. 
The  learned  counsel  urges  that  a  fortiori  the  present  applicants 
cannot  claim  to  continue  the  suit  as  fi-amed  We  entii-ely 
agree.  The  right  to  sue  for  a  declaration  came  to  an  end 
upon  the  death  of  Mussammat  Fateh  Bibi,  and  applicants' 
contention  tliat  the  said  right  still  survives  despite  the  deaths 
of  Mussammat  F'ateh  Bibi  and  Mussammat  Jind  Waddi,  appears  to 
us  to  be  wholly  untenable.  It  is  to  be  remembered  that  Mussam- 
mat Jind  Waddi's  suit  had  been  dismissed  by  the  District  Judge 
and  that  her  position  upon  this  appeal  (had  she  lived  to  prose- 
cute it)  would,  to  all  intents  and  pui'poses,  have  been  the  same  as 
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it  would  have  beeu  had  Mussammat  Fateh  Bibi  died  during  the 
pendency  of  the  suit  before  the  District  Judge.  In  that  event, 
the  plaintiff  could  have  been  directed  to  amend  her  plaint  and 
to  claim  the  consequential  lelief  to  which  the  death  of  the 
donor  entitled  her,  if  her  allegations  were  correct. 

We  hold,  therefore,  that  the  right  to  sue  for  a  declarator]/ 
decree  came  to  an  end  when  Mussammat  Fateh  Bibi  died,  and 
that  neither  Mussammat  Jind  Waddi  herself , nor  the  applicants 
had  or  have  any  right  thereafter  to  sue  for  that  relief.  We 
have  not  been  asked  to  allow  either  applicant  to  amend  the 
prayer  for  relief,  and  neither  Mr.  bhafi  nor  Mr.  Oertel,  who 
appeared,  respectively,  for  them,  expressed  his  clients'  willing, 
ness  to  pay  the  Com  t  fee  which  would  be  necessary  in  respect 
of  a  claim  to  recover  possession  of  the  propeity  in  dispute. 
Their  sole  contention  was  that,  despite  all  that  has  occur)  ed 
the  plaintiff  or  her  lepresentative  had  the  right  to  claim  a  mere 
declaratory  decree  upon  payment  of  Rs.  10  as  Court  fee.  Upon 
this  ground  alone  we  have  no  hesitation  in  holding  that  the 
right  to  sue  for  a  declaratory  deciee  did  not  survive  the  death 
of^Mussammat  Fateh  Bibi. 

But  apart  from  all  other  objections,  we  do  not  feel  disposed 
to  allow  the  suit  to  continue  as   originally   framed.     The     giant 
of  a  declaratory  decree  is  discretionary  with  the  Court,  and  in   the 
rirtumstauces  of   the    case  before  us,  we  ai  e  not  prepai  ed,    upon 
the    plaint     and    allegations    as    originally     put    forward     by 
Mussammat  JindWaddi,    to   enter   into    an   inquiry   as     to  the 
alleged   rights   of  Mussammat    Sat  Bharai  or  Mussammat   Nur 
Bhari.     We  entirely  agree  with    tbe  exposition   of   the   law    ir  s 
laid   down    in    58   P.  E.    1905     {Ram   Eakha   Mai  v.    Bahvant 
Hiwjk)  (1)  and  other  cases  to  a  like  effect,    but   the   facts    here 
are  very  different.     Mussammat  Jind  Waddi's  claim   was  based 
on   the  ground  that  she    was   the   widow  of  Hussan  Shah   and, 
as   such,     entitled     to     challenge     the    gift.    Mussammat   Sat 
Bharai's    claim      would     be  founded    on    the     fact    that     she 
was  the     step-sister    of    Allah     Yar,    and     the     daughter    of 
Hussan  Shah,  while  Muss  immat  Nur  Bbati,   who   was   also  the 
widow   of   Hassan      Shah,  would   have      to    admit     that    she 
crigiually  refiaiued   from   joioing    in   the  claim    preferred    by 
Mufesammat    Jind  AYaddi.     If    we    allowed  either   lady   to  con- 
tinue the  fcuit  for  the  relief  originally  claimed,  it  is   quite   clear 
that  we  would  have  to  lemand  the  case  for  trial  de  novo,  as   the 
issues   framed    would    not   cover   the    pleas   which  defendants 
would  have  to  urge  in  answer  to    the   claim   of  the   substituted 

(1)  58  P.  R.  1905. 
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plaintiff.      Obviously  no  good  end  would  be  served  by  our   doing 

so,   and   it  is   open    to  the   applicants,  if   so  advised,   to   come 

forward  now   with  their     own     respective    claims     to    recover 

possession.     We    accordingly   hold    that    the  right   to   sue   for 

the  relief  claimed  came    to  an  end  upon  the   death  of   Mussam- 

mat  Fateh   Bibi,  and  that,  as  that  light  did   not  survive    either 

to  Mussammat   Jiud  Waddi   or  to   any  representative  of  hers, 

this    appeal    has    abated.     We    therefore    dismiss    the   appeal. 

No  order  as  to  costs. 

Appeal  dismissed. 


No.  66. 

Before  Hon.  Mr.  Justice  Shah   Din  and  Hon.    Mr. 
Justice    Chevis. 
GOWARUHANDAS— (Plaintiff)— APPELLANT 

Verstis 
KESHO    RAM  AND   OTHERS— (Defendakts)— 
RESPONDENTS. 
Civil  -Appeal  No.  139  of  1910. 

Civil  Procedure  Code,  1908,  schedule  II,  sectio7i  20— filing  award  in 
Court— admission  of  unstamped  award  on  payment  of  penalty,  Indian  Stamp 
Act,  II  of  1899,  section  35. 

Held,  that  on  an  application  under  the  Code  of  Civil  Procedure,  schedule 
II,  section  20  to  file  an  award  of  arbitrators  in  Court  an  unstamped  award 
may  under  the  provisions  of  section  35  of  the  Stamp  Act  be  received  in 
evidence  on  payment  of  the  penalty.  .,^ 

Gopi  Reddi  v.  Mahanandi  Reddi  (1)  distinguished.  ^ 

Miscellaneous  first    appeal  from,   the   decree   of  Shahzada    Wala 
Gauhar,  District  Judge,  Karnal,  dated  the  11th  November  1909. 

Ram  Bhaj  Datta  for  appellant. 

Sundar  Das  for  lespondents. 

The  judgment  of  the  Court  was  delivered   by — 
23rd  Jany.  1913.  Suah  Din,  J.— Tliis  is  an  appeal  fi-om an  order  amounting  to 

decree  whicb  has  been  passed  by  the  District  Judge  of  Karnal 
by  which  he  has  rejected  an  application  made  by  the  appellant 
Gowardhaii  Das,  under  section  20  of  the  2nd  schedule  to  the 
Civil  Procedure  Code,  praying  that  an  award  made  by  certain 
arbitrator^  upou  a  reference  made  by  himself  and  the  respon* 
dents  without  intervention  of  the  Court  be  ordered  to  be  filed 
in  Court. 

The  aAvard  sought  to  be  filed  is  written  on  an  unstamped 
paper,  and  the  District  Judge  has  held  that  being  unstamped, 
it  is  inadmissible  in  evidence  and  cannot  be  filed  in  Court.  He 
has  further  held  that  since  the  applicant  has  not  instituted  a 
regular   suit  tc  enforce  the   award  but  is   seeking  to   avail  him^*-! 

~  (1)  (1889;  7.  L.  B.  12  Mad.  331. 


Jr-LT,  1913.  ]  CIVIL  JUDGMENTS— No.  67.  251 

self  of  the  special  procedure  laid  down  in  the  second  schedule 
to  the  Civil  Procedure  Code,  he  cannot  be  allowed  to  pay  the 
penalty  tinder  the  provisions  of  the  Indian  Stamp  Act  in  respect 
of  the  award  in  question  and  to  get  it  admitted  in  evidence 
with  a  view  to  its  being  filed  in  Court.  We  think  that  this  view 
is  erroneous,  and  the  appeal  must,  therefore,  succeed.  It 
is  admitted  by  the  respondents'  counsel  that,  if  the 
appellant  had  instituted  a  suit  to  enforce  the  award 
under  consideration,  it  could  have  been  admitted  in 
evidence  under  section  35  of  the  Indian  Stamp  Act  on  pay- 
ment of  the  penalty  prescribed  by  that  section  ;  and  we  can 
see  no  sufficient  reason  for  holding  that  a  different  rule  should 
be  adopted  in  the  present  case  simply  because,  instead  of  bring- 
ing a  regular  suit  on  the  footing  of  the  award,  the  appellant 
has  applied  under  section  20  of  the  2nd  schedule  to  the  Civil 
Procedure  Code  to  have  it  filed  in  Court.  No  authority  has 
been  cited  by  the  respondents'  counsel  in  support  of  the  view 
taken  by  the  District  Judge,  the  decision  of  the  ^tadras  High 
Court  cited  by  him  in  Oopi  Beddi  v.  Mahanandi  Eeddi  (1) 
being  obviously  inapplicable,  as  there  the  award  which  was 
sought  to  be  filed  had  been  lost  and  could  not,  therefore,  be 
filed.  In  this  case  the  award  is  in  existence,  the  only 
defect  being  that  it  is  not  stamped  ;  that  defect  can  be  re- 
moved by  levying  a  penalty  under  the  provisions  of  the  In- 
dian Stamp  Act,  and  the  award  can  then  be  admitted  in 
evidence  for  purposes  of  the  proceedings  under  the  '2nd 
schedule   of   the    Civil  Procedui'e  Code. 

We  accept  the  appeal  and,  setting  aside  the  decree 
of  the  District  Judge,  we  send  the  case  back  to  him  for  disposal 
according  to  law.  The  stamp  on  appeal  will  be  refunded  and 
other   costs  will    be  costs  in  the  cause. 

Appeal  accepted. 


No.  67. 

Before  Hon.  Mr.  Justice  Kensun/fon. 

MUSSAMMAT  MAHFUSAN  AND  ANOTHP^R— 
(Defendants)— APPK  LLANTS 
Versus 
MUNIRAN— (Plaintiff)— RESPONDPJNT. 

Civil  Appeal  No.  1208  of  1912. 

Cuitom — succession— disciple  or  blood  rclatires—  Ilijras  of  Delhi  City, 

Held,   that  by   custom  among  the  Hijra  community  of  Delhi  City,  the 
Muhammadan  relatives  of  a  deceased  Hijra,  not  themselves  members  of  that 

(IJ  (1889;  /.  L.  R.  12  Mad.  331. 
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community,  have  no  right  to  claim  a  share  under  Muhammadan  Law  of  the 
property  of  their  deceased  relatives  in  presence  of  a  disciple  of  the  latter, 
where  such  property  has  been  acquired  by  a  Hijra  in  the  exercise  of  his 
special  profession. 

Further  appeal  from  the  decree  of  M.  L.  Waring,  Esqtiire.  Division- 
al Judge,  Delhi  Division,  dated  \'dth  January  1012. 

Balwant  Rai  for  appellants. 

Wazir  Singli  for  respondent. 

The  judgment  of  the  learned  Judge  was  as  follows  : — 

'ITth  Javii  1913.  Kensington,  J. — The   petition   in  this   case  was  filed  on  the 

3rd  Aptil  1912  as  one  for  revision  under  section  70  (1)  (6)^ 
Punjab  Courts  Act,  as  it  stood  px'ior  to  February  1912.  The 
section  quoted  was  by  that  time  inapplicable  and  arguments 
have  been  heard  on  the  case  as  for  a  second  appeal  under  the 
present  law. 

The  point  raised  is  the  curious,  and,  so  far  as  is  known, 
the  novel  one,  whether  members  of  the  Hijra  community 
follow  Muhammadan  Law  in  matters  of  inheritance  (or  not  ?) 
To  state  hhe  case  more  accurately  the  point  is  whether  the 
Muhammadan  relatives  of  a  Hijra,  though  not  themselves 
members  of  that  community,  can  claim  a  share  under 
Muhammadan   Law  of  the  property  of  their  deceased  relative. 

In  this  particular  case  the  plain tifE  is  admittedly  a  Hiji  a 
and  he  claims  the  share  in  certain  house  property  which  the 
two  female  defendants  profess  to  be  holding  under  Muhamma- 
dan Law  as  heiis  of  a  deceased  Hijra  named  Jhabu  of  whom 
plaintiff  was  a  disciple. 

The  lower  Couits  have  differed,  the  Munsif  having  dismissed 
plaintiff 's  suit,  while  the  lower  Appellate  Couit  has  given  him 
a  deciee.  The  learned  Divisional  Judge  has  discussed  the 
matter  much  moie  clearly  than  the  Munsif  and.  in  my  opinion, 
he  has  given  the  correct  decision. 

I  can    find  very  little    authox'itative  description  of  the  Hijra, 
community   which  is  understoo    to   be  well  known  in  Delhi  andj 
some  other  towns  of  the  eastern  Punjab  ;  but,  so  far  as   informa- 
tion  goes,  the   account  given   by   the  lower  Appellate   Court  is 
accurate.  Mr.  Rose    has  a  good  deal  to  say  about  Hijras  at  pages 
331    to  333  of  his  Glossary  of  Punjab  Ttibes  and  his  description 
bears   out  the  Divisional  Judge  on  all  points.  It  is  clear  that  the 
Hijras   aie   all    Muhammadans,    Hindus  who  join  the   fraternity 
beconiing      Muhammadans    to    the     extent  of   professing   that 
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religion,  though  they  are  not  permitted  to  seive  in  mosques  in 
the  Punjab  which  indicates  that  they  are  looked  on  as  an 
isolated  class  not  fully  admitted  to  the  general  body  of 
Muhammadans. 

It  may  be  safely  assumed  that  a  class  of  the  kind  which 
earns  money  by  exacting  dues  of  a  semi-religious  nature  and 
by  following  a  very  peculiar  profession  which  involves  an 
imitation  of  many  of  the  attributes  of  the  female  sect  would 
not  readily  permit  their  property  acquired  in  this  way  to  pass 
into  the  hands  of  peisons  with  whom  they  weie  originally 
connected  by  ties  of  blood,  but  with  whom  they  have  othei  wise 
no  longer  any  concern.  It  is  also  significant  that  no  attempt 
has  been  made  by  the  defendants  to  produce  evidence  to  show 
that  outside  Muhammadans  have  ever  succeeded  under  their 
peisonal  law  to  pioperty  owned  by  the  special  Hi jra  class. 
That  omission  alone  goes  fai  to  justify  the  decree  now  given 
to  the  plaintiff. 

The  Divisional  Judge  has  gone  further  and  has  found  it 
established  as  a  definite  Hijra  custom  that  the  disciples  ai-e  the 
recognised  heirs  to  the  property  left  by  a  deceased  Hijra.  Tlie 
evidence  on  record  supports  him  and  in  the  absence  of  a 
certificate  it  is  not  open  to  me  to  discuss  the  validity  or 
existence  of  the  custom  or  usage  in  question.  It  is  suflScient 
to  say  that  there  is  nothing  on  the  record  to  suggest  that  the 
learned  Judge  is  mistaken. 

Counsel  have  been  unable  to  throw  any  additional  light  on 
a  leather  obscure  question,  but  I  am  impressed  with  the  argument 
of  the  extreme  improbability  of  the  application  of  the  Muham- 
madan  Law  of  inheritance  to  so  isolated  a  class.  Muhammadan 
Law  is  essentially  based  upon  ties  of  blood  which  ex  7iecessitate 
cannot  here  exist,  and  the  bui'den  of  proving  its  application  will 
rest  on  the  peisons  affirming  the  proposition,  that  is,  in  the 
present  case,  on  the  defendants.  Looking  at  the  case  in  this 
light  the  plaintiff  has  been  rightly  given  a  decree. 

The   appeal   is    accoidingly    dismissed    with   costs    to   the 
plaintiff-respondent. 
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No.  68. 

Before  Ron.  Mr.  Justice  ShaJi  Din  and  Hon.  Mr.  Justice 
Chevis. 
NARATN    DAS— (jLDGMENT-DEiiTOK)— APPELLANT 

Versus 

UDHAM  SINGH  AND  OTHERS— (Deck kf-iioldfes)— 

RESPONDENTS. 

Civil  Reference    No.  54  of  1911. 

Civil  Procedure  Code,  1908,  order  34,  rule  7  (c)— execution  of  decree  for 
redemption  ichich  fixes  no  date  for  'payvient  of  the  mortgage-money — liviita- 
tion^Indian   Limitation  Act,  IX  of  1908,  article  182. 

Held,  that  limitation  for  execution  of  a  decree  for  redemption,  which 
fixes  no  time  for  paj'ment  of  the  amount  due  upon  the  mortgage,  is  govern- 
ed by  article  182  of  the  Limitation  Act  and  is  not  affected  by  order  34, 
rule  7  (c)  of  the  Code  of  Civil  Procedure,  imder  which  the  Court  should  in 
the  decree  have  fixed  a  day  within  six  months  for  payment  of  such   amount. 

Bandhu  Bhagat  v.  Shah  Muhammad  Taqi  (1),  Jai  Kishen  v.  Bholn 
Nath  (2),  Sheikh  Wazir  v.  Dhuman  Khan  (3),  Murlidhar  v.  Parahn  Ram  (i), 
differentiated. 

Case  referred  binder  order  46,  rule  1,  Civil  Trocedure  Codp,  by 
Ij.  H.  Leslie-Jones,  Esquire,  Divisional  Judge,  Jullnndnr 
Division,  with  his  No.  545  dated  5th  August  1911. 

Ram  Bhaj  Datta  for  appellant. 

Sheo  Narain  for  respondents. 

The  order  of  tlie  Court  was  delivered  by — 

ith  Jany.  1913.  Chevis,  J. — This  is  a  case  referred  by  the  Divisional  Jadofe 

of  Jullundur  under  order  46,  rule  4.  The  plaintiff  sued  for  re- 
demption and  on  18th  April  1910  obtained  a  decree  for  pos- 
session on  payment  of  Rs.  1.549.  The  plaintiffs  appealed  to  the 
Divisional  Judge,  seeking  to  have  the  above  sum  reduced, 
but  their  appeal  was  dismissed  for  default  on  22nd  October 
1910.  On  the  9th  March  19.1  the  decretal  money  was  paid  into 
Coui't,  and  on  23rd  March  1911  the  plaintiffs  obtained  posses- 
sion. 

The  question  is  whether  execution  of  the  decree  is  bai-ied 
by  reason  of  the  money  not  having  been  paid  within  six  months 
of  the  Ist  Court's  decree.  Tliat  decree  tixes  no  time  for  pay- 
ment. But  order  34,  rule  70,  lays  down  that  in  a  suit  for 
redemption  a  preliminary  deciee  shall  be  passed  fixuig  a  date 
within  six  months  for  payment   of   sucli  sum  as  may  be  found 


i 

(1)  (18S2)  7.  L.  i2.  14  il/Z.  350.  (3)  (1893) /.  L.  R.  16  .4//.  65.  11 

(2)  (1892^  1.  L.  R.  U  All.  529.  (4;  (1900)  /.  L.  R.  25  Bom.  101.        ■ 
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to  be  due.  Hence  the  ai'gument  for  the  defendants  is  that  where 
the  decree  omits  to  fix  any  such  date,  the  maximum  paid  whiih 
might  have  been  fixed  shall  be  lead  into  the  decree. 

The  following  cases  have  been  cited  ; — Bunclhu  Bhagat  v. 
t^hah  MnJiamviad  Taqi  (1),  Jai  Kishn  v.  Bhola  Nath  (2),  tSheikh 
ITfljiV    V.    Dhumn.n   Khan    (3),    MnrlidJiar  v.    Parsha    Itam    (4), 

In  Baudhn  Bhagat  v.  Shah  Miihaiitmad  Taqi  (1),  the  dectee 
stated  that  the  amount  due  undei  the  mortgage  should  be  pa-d 
within  four  months,  but  omitted  to  state  what  the  result  would 
be  if  the  mortga; e  debt  Avas  not  so  paid.  The  learned  Judge 
held  that  the  decree-holder  could  execute  his  decree  anywhe'e 
Avithin  the  three  years  ordinarily  allowed  for   execution. 

In  Jai  Kishn  y.  B hula  Nath  {I) ,  a  pre-emption  dei-ree  Avas  pass- 
ed, giving  plaintiff  uue  month  Avithin  Avhich  to  pay  the  money 
but  omitting  to  state  what  the  effect  of  non-payment  within  one 
month  would  be.  it  was  held  that  the  plaintiff  could  not 
enforce  his  decree  Avhen  he  had  not  paid  the  money  within  one 
month. 

In  Sheikh  Wazir  v.  Dhtiman  Khan  (2).  the  plaintiff  obtained 
a  deci-ee  for  redemption  on  payment  of  the  mortgage  debt  within 
six  months,  but  the  decree  was  silent  as  to  the  effect  of  non- 
payment within  the  due  time.  It  was  held  that  such  omission 
could  not  extend  the  period  beyond  the  maximum  term  allowed 
by   sei-tion  92  of  the  Transfer  of  Property  Act. 

And  in  Murlidar  y.  Parsha  Bam  (3),  a  similar  decree  Avas 
passed  fixing  a  period  for  payment  but  omitting  to  provide  for 
foreclosure  or  sale  in  case  of  non-payment  by  due  date.  Here, 
too,  it  was  held  that  section  93,  Transfer  of  Property  Act,  would 
still   apply. 

All  these  cases  differ  fiora  the  present  case  in  that 
the  decree  in  the  present  case  fixes  no  peiiod  at  all  for  the  pay- 
ment of  the  moitgage  debt.  Section  93,  Transfer  of  Pi'o- 
perty  Act,  is  no  longer  in  force,  and  the  jjreseut  law  is 
contained  in  order  34,  rules  7  and  8,  Avhich  simply 
loutaiu  dii'ections  to  the  Couits  as  to  the  form  of  decree 
to  be  passed  in  certain  contingencies.  Granting,  for  the  pur- 
pose of  argument,  that  the  pioA'isions  of  order  34,  rules  7 
and  8,  should  have  been  followed  in  the  present  case,  (though 
counsel  for  the  plaintiffs  argues  that  these  px'ovisions  are  in- 
applicable  to   the   mortgage   in   question)    it  only  follows  that 


(1)  (1892)  I.  L.  R.  U  All.  350,  (3)  (1893)  7.  L.  R.  16  All.  65. 

(2)  (1892)  7.  L.  R.  U  All.  529.  (4)  (1900)  7.  L.  R.  25  Bom.  101. 
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the  decree  lias  not  been  drawn  up  in  the  form  presciibed  by 
law.  But  we  fail  to  see  how  either  paitj  can  be  allowed  to 
pick  holes  in  the  decree  in  the  course  of  execution.  The 
proper  course  for  a  party  not  satisfied  with  the  decree  is  to 
attack  it  by  appeal  or  application  for  review,  and  not  to  wait 
till  execution  proceedings  have  commenced  and  to  attack  it 
in  the  course  of  those  proceedings.  The  decree  must  be 
read  as  it  stands,  and  as  it  does  not  provide  any  period  within 
which  the  payment  is  to  be  made,  we  can  only  look  to  the  or- 
dinary law  of  limitation,  z.e.,  article  182,  2nd  schedule, 
Limitation  Act. 

We  consider  that  execution  is  not  barred  by  reason  of  non- 
payment within  six  months.  The  case  is  returned  to  the  Divi- 
sional Judge.     No  order  as  to  costs  in  this  Court. 


No.  69. 


Before  Bon.  Mr,  Justice  Shah  Din  and  Hon.  Mr.  Justice 

Ghevis. 

SAHIB   KHAN,— (Plaintiff)— APPELLANT 

Versus 

MUSSAMMAT   LADHIANI  AND  OTHERS— 
(Defendants)— RESPONDENTS. 

Civil  Appeal  No.  851  of  1908. 

Partition— village  shamilat— mode  of  partition— meaning  of  "hasab 
rasad    Kewat  "  in  riverain  villages. 

Held,  that  although  in  ordinaiy  villages  the  meaiiiug  of  the  words  "hasab 
rasad  Khewat  "  in  respect  to  partition  of  shamilat  land  is  "  according  to 
the  revenue  assessed  on  the  holdings,  in  a  village  subject  to  river-action, 
where  the  revenue  assessed  is  fluctuating  and  the  kluncal  holding  includes 
submerged  land,  it  must  be  held  to  mean  "  accordi:ag  to  the  area  of  the 
khewat  holding."  j 

C.  A.  757  of  1905  {Ram   Das    v.   Ear  Dyal)    and  C.  A.  910  of   1902 

(Sher  Shah  v.  Hira  Nand  (unpublished),  referred  to. 

Further  appeal  from  the  decree  of  Khan  Bahadur  Kha}i  Ahdtil 
Gafur  Khan,  Khan  of  Zaida,  Divisional  Judge,  Jhelum 
Division,  dated  6th  March  1908. 

Sohan  Lai  for  appellant. 

Fazal  Ilahi  for  respondents.  ,  i 
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The  Juclgmerit  of  the  Court  was    delive.ed.    by — 

Shah  Dix,  J. — This  suit  has  ai-isen  out  of  the  proceed-  11th  Jauy.  1913. 
iugs  for  partition  in  respect  of  the  sliamilat  of  village 
Bailie,  tahnl  Jhang.  The  Assistant  Settlement  Oificer, 
Rai  Ganga  Ram,  diiected  that  the  partition  of  the  shaviilut 
among  the  pioprietors  of  the  village  should  be  m.ade  in 
proportion  to  the  area  of  the  khewaf  holdings  enter- 
ed in  (he  Settlement  papers  of  J880,  and  not  according 
to  the  Revenue  assessed  on  those  holdings.  Some  of  the 
proprietois  were  dissatis6ed  with  this  order  and  they  actordiiig- 
ly  sued  for  a  declaration  that  the  shamilat  should  be  parti- 
tiouL-d  according  to  the  levenue  paid  by  them,  and  not  accord- 
ing to  the  at  ea  of  their  holdings.  Both  the  Courts  below  have 
agi'eed  with  the  Assistant  Settlement  Officer  that  the  village 
common  land  is  liable  to  be  partitioned  in  propoi  tion  to  the 
area  entei  ed  in  the  Settlement  records  of  IbSO  and  they  have 
accordingly  concurred  in  d'smissing    the  plaintiffs'  suit. 

A  further  appeal  has  been  preferred  to  this  ^ou  t  by  the 
plaintiffs,  and  the  sole  question  for  decision  in  this  appeal  is 
whether  in  the  village  of  the  parties  in  the  matter  of  the  parti- 
tion of  the  shamilat  land  the  phrase  hasah  rasad  khewat  is  to  be 
construed  as  meaning  the  division  of  ahamilat  ai^cording  to  the 
revenue  assessed  or  the  holdings  of  the  propiietors  arcording 
to  the  a«ea  of  those  holdings-  After  hearing  arguments, 
we  think  that  the  view  taken  by  the  Courts  below  is  cor  ei  t, 
and  that    this    appeal  must   fail.     As   noted  by  the  Assistant  * 

Settlement  Officer  in  his  order  of  the  29(:h  April  190o,  the 
village  of  the  parties  is  subject  to  river-action  and  has 
therefore  been  assessed  to  a  fluctuating  revenue  ;  and  since 
the  revenue  has  been  assessed  on  such  lands  as  were  not 
in  the  bed  of  the  liver  and  were  in  the  actual  possession 
of  their  respective  proprietors,  the  most  equitable  rule  of 
division  of  the  shamilat  would  be  to  divide  it  according  to 
the  area  of  the  khewat  holdings  at  the  time  of  settlement, 
which  includes  lands  subraer^'ed  under  water,  and  not 
according  to  the  land  levenue  payable  bj  the  proprietoi's  at 
the   time  of  the  paitition. 

The  pleader  for  the  plaintiffs  has  called  our  attention 
to  the  decision  of  a  Division  Bench  of  this  Court  in  Civil 
Appeal  No.  757  of  1905  (Ram  Das  and  others,  defendants- 
appellants  V.  Har  Dayalj  plaintiff-respondent)  decided  on  the 
15th  November  1906  and  has  argued  that  as  held  in    that  case, 
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wliicli    was    one    relating    to  the    division  of  sJiamilat    lanrl   iu 
mawza  Nikka  Daultana,  /e/iA'iZ    Jliang.     The  pliraso   hasah   rasad 
Jcheivat,  when   used  in  a  revenue  record  in     reference  to   parti- 
tion,  always   means    "according   to  the     revenue  assessed   on 
the    holdings,"  and  not   accoiding   to  their  area.      A  reference 
to  the  judgment  delivered  in  that  case,  however-,   shows  that  the 
proposition  contended  for  by  the  plaintiff's    pleader  in  this   case 
was  accepted  by  the  learned  Judges,  subject  to  an   exception   in 
favour  of  villages  of  a  peculinr  type.     The  village  to   which  the 
case  related  was  not  a  liverain  village,  and  the  revenue  asssess- 
ment  was  not    fluctuating  in  the  sense  in  which  it  is   fluctuating 
in  the  village  of  the  present  parties,  Mr.  Justice    Lai   Chand   in 
his  judgment  in  that  case   said,"  this  is  not  a  case  of  fluctuating 
assessment  in  the  same   sense    as    applied   to   riverain   villages. 
It  is  conceivable  that    in   certain   village  administration  papers 
for  special  reasons,   the  phrase   Juisab    rasad   Tiheivat     may  have 
been  used  to   mean  a  division  iu  propoition  of  area.     Such  was 
found  to  be  the   case  in  Civil   Appeal    No.    910   of    1902  {Sher 
Shall  V.  Hira  Nand),  decided  by  a  Division  Bench    of  this  Court 
on  the  18th  June  1903.     But  no  such  special  reasons    are   shown 
to  exist  in  the  pn  sent  case." 

Mr.  Justice  Robertson  in  his  judgment  iu  the  same  case 
after  holding  that  the  words  liasab  rasad  kheivat  meant 
"  according  to  the  revenue  assessed  on  the  holdings " 
observed,  "that  the  entry  may  in  particular  cases  have  crept 
in  by  mistake  or  that  it  may  be  found  at  the  time  of  partition 
to  be  so  unfair  and  unsuited  to  existing  facts  that  equity 
requires  it  to  be  disregarded  is  obvious." 

From  the  above  extracts  from  the  judgments  of  the  learned 
Judges  Avho  decided  the  unpublished  case  relied  upon  by  the 
plaintiffs'  pleader,  it  is  clear  that  in  the  present  case,  which  is  one 
relating  to  a  village  subject  to  river-action  and  in  which  the 
levenue  assessment  is  a  fluctuating  one,  the  rule  laid  down  in 
the  case  under  consideration  is  not  necessarily  applicable,  and 
we  think  that  the  principle  of  partition  adopted  by  the  Courts 
below  and  by  the  Assistant  Settlement  Officer  is  a  just  and 
equitable  one  ani  should  be  maintained. 

We  accordingly  uphukl  the  decree  of  the  L  jwer  Appellate 
Court  and  dismiss  this  appeal  with  costs. 

Appeal  dismisBed, 


July,  1913.]  CIVIL  JUDGMENTS- No.  70.  259 


No.  70. 

Before  Eon.  Sir  Arthur  Reid,  Kt.,  Chief  Judge,  and  Hon. 
Mr.  Jicstice  Eattigan. 

MUHAMMAD  KHAN  AND  OTHERS— (P ruNriFrs)— 

APPELLANTS 

Verstts 

AKBAR  KHAN  AND  ANOTHER— (Dependants)— 

RESPONDENTS. 

Civil  Appeal  No.  417  of  1910. 

Punjab  Pre-emption  Act,  II   of  1905,    i^ection  12  (a)— widou-  takes  prece- 
dence of  collaterals  in  order  cf  s2iccession. 

Plaintifis  as  collaterals  of  one  A.  K.  sued  for  pre-emption  in  respect  of  a 
sale  made  by  A.  K.  in  favour  of  his  vife. 

Held,  that  a  wido-^v  takes  precedence  of  her  husband's  reversioners  in  the 
urder  of  succession  under  section  12  (a)  of  the  Punjab  Pre-emption  Act  and 
that  the  suit  must  consequently  fail. 

87  P.  R.  1896  (Ahsan-uUahx.  Joicahir  Lai)  (1)  and  9  P.  R.    1899   (Sher 
Muhammad  v  PImla)  (2),  referred  to. 

Further  appeal  from  the  decree  of  E.  A.  Estcourt,  Esquire, 
Divisional  Judge  of  Attack  Division  at  Campbellpur,  dated  1th 
Fehruary   1910. 

Fazal-i-Hussain  for  appellants. 

Mahammad  Shafi  and  Shah  Nawaz  for  respondents. 

The  judgment  of  the  Court  was  deliveied  by — 

Sir  Arthuk  Reid,  C.  J.— The  tacts  are  stated  in  the    judg-  IQth  Jany.  1913. 
ment  of  the  Lower  Appellate  Court, 

Counsel  for  the  appellaiits  contended  that  the  sale  hy 
Akbar  Khan  to  his  wife  Mussamraat  Gauhar  Khatun  gave 
them  a  cause  of  action  for  a  suit  for  pre-emption  of  the  property 
sold,  their  pre-emptive  x'ight,  as  reversioners  of  the  vendor, 
being  superior  to  the  right  of  the  purchaser,  who  had  in  fact 
no  right  of  pre-emption,  a  widow  taking  merely  a  life  interest 
and  not  inhei  iting  or  taking  by  succession  within  the  terms  of 
section  12  (a)  of  the  Pre-emption  Act,  and  a  widow's  position 
being  inferior  to  that  of  a  male  ownet'  under  explanation  2  of 
83ction  12. 

Here  there  was  no  sale  by  a  female  and  the  explanation  is 
not  applicable,  except  against  the  appellants  in  that  it  con- 
templates succession  by  a  female  to  pioperty  thiough  her 
huscand. 

(J)  87  P.  R.  1896.  (2;  9  P.  R.  1899,  p.  51. 
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There  i.s  no  force  in  the  plea  that  the  Lower  Appellate 
Couit  niisuiiderstood  87  P.  B.  Ib96  (Ahsan  ullah  v  Jowahir 
Lai)  (1).  That  ruling  is  clear  authoiity  for  the  pioposition 
that  a  widow,  who  holds  her  husband's  lands  as  widow,  is 
entitled  to  pre-emption  of  other  land  as  being-  in  possession  of 
the  husband's  land,  and  that  the  reversioners  of  the  husband 
are  not  entitled  to  pre-emption  on  the  strength  of  theif  mere 
reversionary  rights  in  the  presence  of  the  widow . 

■  The  remarks  at  page  51  of  the  report  of  9  P,  R.  1899 
{Sher  Muhammad  v.  Phula')(2)  relied  on  for  the  appellants,  do  not 
help  them.  The  fact  that  the  widow  may  accelerate  the 
succession  of  the  nearest  reversioner  by  abandoning  the  estate 
to  him  and  taking  pecuniary  maintenance  in  lieu  thei'eof  does 
not  suppoi  t  the  proposition  that  she  does  not  succeed  to  her 
husband's  estate.     Succession  may  be  to  a  limited  estate. 

The  judgment  in  Civil  Appeal  97  of  191]  adopts  the  view 
that  a  widow  takes  \)y  suoijessiou  to  her  husband,  and  we 
have  no  hesitation  in  holding  that  she  does  so  and  takes 
pi  ecedence  of  her  husband's  reversioners  in  the  order  of  suc- 
cession under  section  12  (a)  of  the  Act.  Even  if  the  appellants 
had  some  other  right  Lo  attack  the  sale  and  have  mistaken 
their  lemedy  they  cannot  on  that  ground  claim  a  decree  for 
pre-emption  to  which  they  are  not  entitled. 

The  appeal  fails  and  is  dismissed  with  costs. 

Appeal  dismissed. 


No  71. 

Before  Hon.  Mr.  Justice  Shah  Din  and  Hon.  Mr.  Justice 

Chevis. 

MUSSAMMAT  DHAN  KAUR— (Defendant)— APPELLANT 

Versus 

LAKHA  SINGH  AND  ANOTHER— (Plaintiffs)— AND 

MUSSAMMAT  ATI— (Defendant)— RESPONDENTS. 

Civil  Appeal  No.  279  of  1910. 

Custom — succession — by  widows  of  pre-deceased  sons,  in  presence  of  other 
sons- -maintenance— J handa  Jats,  Hoshiarpur  tahsil. 

Held,  that  the  plaintiffs  on  whom  the  onus  lay,  had  failed  to  prove  that 
by  custom  among  Jhanda  Jats  of  the  Hoshiarpur  tahsil,  widows  of  pre- 
deceased sons  succeeded,  equally  with  other  sons,  to  the  landed  property 
of  their  deceased  father-in-law  and  that  all  they  were  entitled  to  was 
possession  of  an  area  sufficient  for  their  maintenance. 


a),  87  P.  R.  180G.  (2)  9  P.  R.  1899,  p.  51. 
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30  P.  R.  1909  (Premi  v.  Khushal  Singh)  (1),  93  P.  R.  1891  (Chet  Singh  v, 
Mussammat  Ratan  Kaur)  (2),  97  P.  R.  1891  (Muhammad  Khan  v.  Mussammat 
Hussain  Bibi)  (3),  115  P.  R.  1893  (Teya  Sing/i  v.  Mussammat  Atri)  (i), 
9  P.  R.  1895  {Mussammat  Rup  Kaur  v,  *Kishen  Singh)  (5),  50  P.  2?.  1897 
{Sohna  v.  Mussammat  Bhago)  (6),  referred  to. 

Seccynd  appeal  from  the  decree  of  J.  P.  Thompson,  Esquire,  Divi- 
simial  Judge,  Hoshiarpur  Division,  dated  the  \Qth  November 
1909. 

Bhagat  Ram  Puri  and  Sukh  Dial,  for  appellant. 

Durga  Das  and  Gokal  Chand,  for  respondents. 

The  judgmeiit  of  the  Court  was  delivered  by — 

Shah  Dix,  J. — The  following  pedigree  shows  the    relation-     ^th  Feby.  19} ii. 
ship  of  the  parties  :  — 

BISHEN  SINGH 

\ 

r  \  \  1 

Lakha  Singh        Dalip  Singh  Bhagat  Singh  =      Jitu-=Mussammat 

(plaintif5:j.  (plaintiffj.  Mussammat  Ati  (defendant). 

Dhan  Kaur 

(defendant). 

Bishan  Singh,  a  Jhanda  Jat  of  matcza  Bhagowal,  tahsil 
Hoshiarpur,  died  on  the  19rh  January  1908,  leaving  two  sons, 
Lakha  Singh  and  Da'ip  Singh,  and  two  widowed  daughteis-in- 
law,  Mussammat  Dhan  Kaur  and  Mussammat  Ati,  whose 
husbands  Bhagat  Singh  and  Jitu  had  pre-deceased  their  father 
Bishan  Singh.  On  the  21st  May  1908  the  land  of  Bishan  Singh 
was  mutated  in  favour  of  his  two  sons  and  his  daughters-in  law 
in  equal  shares.  An  appeal  was  preferied  to  the  Collector 
against  the  mutation  oider,  but  it  was  rejected  on  the  27th  July 
1908.  The  present  suit  was  instituted  on  the  18th  August  1608 
by  Lakha  Singh  and  Dalip  Singh  against  Mussammat  Dlian 
Kaur  and  Mussammat  Ati  for  possession  of  353  kanals  19 
marlas  of  land  on  the  ground  that  according  to  the  custom 
applicable  to  the  parties  the  defendants,  being  the  widows  of 
the  predeceased  sons  of  Bishan  Singh,  had  no  right  to  succeed 
to  the  shares  of  their  deceased  husbands,  but  were  only  entitled 
to  maintenance.  As  regards  Mussammat  Ati  it  was  alleged 
that  by  reason  of  her  unchastity  she  had  foi^feitei  even  her 
right  to  be  maintained  out  of  the   estate  of  Bishan  Singh. 

The  allegations  in  the  plaint  were  denied  by  the  defendants 
and  the  first  Court  fiamed  seven  issues  on  the  pleadincr.s  of  the 
paities.  The  Court  lieM  that  the  defendants  had  failed  to  piove 
that  according  to  the  custom  of  Jhanda  Jats  of  the   Hoshiaipur 


(Ij  30  P.  R.  1909.  (4)  115  P.  R.  1803. 

(2j  93  P.  R.  1891.  (5)  9  P.  R.  1895. 

(3)  97  P.  R.  1891.  (6)  50  P.  R.  1897. 
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tahsil  they  had  a  right  to  succeed  to  the  shares  to  which  their 
Imsbands  would  have  succeeded  if  they  had  been  alive  ;  that 
Mussammat  Ati  was  not  unchaste  ;  and  that  both  the  widows 
were  entitled  to  suitable  maintenance  out  of  the  estate  of  their 
father-in-law,  Bishan  Singh.  A  decree  was  accordingly  passed 
allowing  Mussammat  Ati  to  remain  in  possession  ot  One- 
fourth  of  the  proprietary  land  in  dispute,  i.e.,  one-fourth  of  187 
hanals  1|  marlas  by  way  of  maintenance,  while  Mussammat 
Dlian  Kaur,  who  has  two  daughters  to  support,  was  allowed  iu 
addition  to  the  above  share  one-fourth  share  of  the  moitgaged 
land  in  su't. 

From   the   deciee    of   the   first    Court   three  appeals  were 
preferred  to  the  Divisional  Court: —  ;• 

(1)  by  Lakha  Singh,  plaintiff  ;  | 

(2)  by  Mussammat  Dlian  Kaur,  defendant ;  and  J 

(3)  by  Mussammat  Ati,  defendant  ; 

and  the  Divisional  Judge  disposed  of  all  the  appeals  in 
one  judgment  by  which  he  dismissed  the  appeals  of  Lakha. 
Singh  and  Mussammat  Ati  and  accepted  that  of  Mussammat 
Dhan  Kaur  to  this  extent  that  in  place  of  one-fourth  share 
of  the  mortgaged  land  in  suit  which  had  been  allotted  to  her 
by  the  first  Court  she  was  given  an  extra  one-fourth  share  of' 
the  proprietary  land  in  suit,  i.e.,  she  was  given  half  of  the 
proprietary  land  in  suit  and  none  of  the   moitgaged  land. 

A  further  appeal  has  been  preferred  to  this  Court  by 
Mussammat  Dhan  Kaur  alone  and  cross-objections  have  been 
filed  under  order  XLI,  rule  22,  Civil  Procedure  Code,  separately 
by  the  plaintiffs  Lakha  Singh  and  Dalip  Singh  and  by 
Mussammat  Ati,  defendant.  The  appeal  and  the  ci  oss -objections 
will  be  disposed  of  in  one  judgment.  : 

The  question  for  decision  in  the  appeal  is  whether  the 
Courts  below  have  erred  in  holding  that  by  the  custom  of  the 
parties  the  two  widowed  daughters-in-law  of  Bishan  Singh  are 
not  entitled  to  succeed  to  the  shares  to  which  their  respective 
husbands  would  have  succeeded  if  alive.  The  counsel  for  the 
appellant  Mussammat  Uhan  Kaur,  admits  that  the  burden  of 
proving  a  custom  under  which  his  client  would  succeed  to  the 
share  of  her  husband  who  had  pre-deceased  Bishan  Singh  lies 
on  her,  but  he  contends  that  the  burden  of  proof  is  not  a  heavy 
one  in  this  case  and  that  it  has  been  discharged  by  proof  of 
instances  in  which  among  Jats  of  neighbouring  villages 
widowed  daughter s-in-1  aw  have  succeeded  to  the  estates  of  their 
fathers  in-law  equally  with  the  brothers  of  their   deceased  hus--  . 


: 
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bauds.     Tlie  leanaed  counsel  has    argued  that   according   to  Jut 
custom    whenever  the  widow  of  a  Fonless    pon  who   pre-deceased 
his  father  is  allowed  to  succeed  collaterally   as    ) epresenting  her 
deceased  husband,  she  has  a  ri^ht  to   succeed   to   her   father-in- 
law's    land   along  with  the  lineal  male  descendants  of   the  latter, 
and  in  support  of  this  argument  he  has  cited  Xo.    30   P.   it   1909 
(p.  S6)    (Fremi   v.    Kushal     Singh)    (1).     The    authority     cited 
does  not,  however,  lay  down   the    proposition  contended   for    by 
the  appellant's  counsel,  and  at  pages  83,  84  and  85  of  the    report 
of  that  case  a  clear  distinction  is  drawn   between  the     right    of 
the  widow  of  a   pre-deceased  son  to  succeed  collate)  ally  and  her 
■ight  to  .succeed  along  wuth  the  bi'others    of   her  deceased    hus- 
laud  to  the   property  of    their    father.     The     chief    authorities 
igainpt    the    widowed   daughters-in-law's    succession     in    cases 
q'milar  to     tie  present     are    (as     noted     in     30    /'.     E.     1909 
Tremi    v.    Kushal     Singh)    (1),       93   P.    P.    1891    (Chet   Singh 
V.  Musnammat    Eataii  Kaur)  (2),     97    P.  P.     1891    (Mi'.hammad 
Khan  V.  Mnssammat  Hiissain  Bihi)  (3),    11.^    P.    P.    1893    {Teja 
<ingh  V.  Mnssammat  Atri)  (4),    9  P.   P     1895  {Mnssammat  Hup 
Kaur  y.    Bishan    Singh  {h)    and  50P.P.  1897  (iSo/i?ja  v.  Mnssani- 
lat   Bhago)    (6).      Of     these    cases,     93   P.    P.    1891        (Chet 
'uigh      V.      Mnssammat     Batan      Kaur)      in     which       the    par- 
ies  were      Dhillon   Jats     of     the     Hoshiarpur     District     and 
15  P.  R.  1893  {Teja    Singh  v.    Mnssammat    Atri  (4)  in     which 
he  parties   were  Mahtams   of  the   same    district,    have  a   more 
lirect  bearing  upon  the  case  before  us,  the    parties     here   being 
ats   of  the    Hoshiarpur    tahsil  ;  and  the  onus   undoubtedly    lies 
ither    heavily   on    the    defendants  to   prove  that    they  have    a 
ght  to  succeed  to  the  land  of  Bish.-in    Singh   equally    with   his 
ms,  the  plaintiffs.     Thi  ee  instances   have  been    cited    b}'    the 
■efend  ants   in  support  of  their  position : — 

i.  (Exhibit  D — 7).  One  Atar  Singh,  a  Jat  of  village 
Sadana  in  the  JuUuudur  District,  died  in  1907 
leaving  a  son  Riu'a  and  the  widow  of  a  pre-deceased 
son  named  Mnssammat  Ralli.  On  the  26th  June 
1907  mutation  of  Atar  Singh's  land  took  place 
in  favour  of  Rura  and  Mnssammat  Ralli  in  equal 
shares.  This  instance  relates  to  the  Jullundur 
Distiict  and  is  not  veiy  much  in  point. 

n.  (Exhibit  D-5).  The  case  of  Mnssammat  Atri^ 
defendant-appellant,  v.  Jaicala  Singh,  plaintiffs-res- 
pondent,   and    others   in  which   it  was  held   by  the 

(1)  30  P.  R.  1909.  (4)  115  P.  R.  1893. 

(2j  93  P.  R.  1891.  (5j  9  P.  R.  1895, 

(3j  97  P.  R.  1891.  (6)  50  P.  R.  1897. 
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Additional  Divisional  Judge  of  Hoshiarpur  on  the 
5th  April  1907  that  the  widow  of  a  pre-de^eased 
son  was  entitled  to  succeed  equally  with  her 
brother-in-law.  The  amount  of  land  involved  in 
this  case  was  only  -i  Jcanals  17  marlas  and  the  share 
given  to  Mussammat  Atii  was  barely  suflBcient  for 
her  maintenance. 

Hi.  (Exhibit  D — 4)  The  parties  were  Jats  of  Sahota 
Got  and  resided  in  tdlisil  Hoshiarpur.  The  dis- 
pute was  as  to  the  inheiitance  cf  Kahan  Singh  who 
had  left  53  kanals  15  marlas  of  land.  He  had 
four  sons  of  whom  one  had  pre-deceased  him  and 
the  widow  of  the  latter  Mussammat  Hukman 
obtained  mutation  in  her  favour  of  one-fouith  shate 
of  Kahan  Singh's  land,  thus  succeeding  equally 
witli  her  brothers-in-law.  Here  again  the  area 
of  the  land  involved  was  comparatively  small  and 
was  just  sufl&cient  for  l.er  maintenance. 

In  our  opinion  these   instances   are  not  sufficient  to    shew 
that  a'Dong    the   pai ties' tribe   there    prevails  a   custom     under   ' 
which     the  defendants  are  entitled  to  succeed  to  Bishan  Singh's 
land   equally     with   his    sons ;   they     are   rather     instances   in 
support  of  the  position  that  the  defendants  are   entitled  to   hold 
possession  of  such  portions  of  the    land  left  by    their      father-in- 
law  as  should   be   reasonably    sufficient     for  their  maintenance 
(see  115  P.  11.  1893  {Teja  Singh  v.  Mussammat  Atari)  (1)    and  the 
decision  of  this  Court  in  Civil  Appeal  No.  496  of  1904   iu    which 
the  parties  were  Sainis  of  the  Dasuha  tahsil  of    the    Hoshiarpur 
District).     We  therefore   agree  with    tli      Divisional    Judge    in 
liolding  that  the  plaintiffs  are   entitled  to    succeed  to  the     estate 
of  their  father  to  the    exclusion  of   the    defendants,     the  widows' 
of  their  deceased  bi  othei  s. 

There  remains  the  question  of  the  maintenance  of  the  two 
widows,  Mussammat  Dhan  Kaur  and  Mustammat  Ati ;  and  in 
this  connection  after  hearing  Mr.  Puri  for  Mussammat  Dhan 
Kaur  and  Lala  Durga  Das,  for  Mussammat  Ati  we  have  no 
hesitation  in  agreeing  with  the  view  of  the  learned  Divisional 
Judge.  Mussammat  Ati  has  only  herself  to  maintain  and  the 
amount  of  the  land  Avliich  has  been  given  to  her  by  way  of 
maintenance  (i.e.  between  45  and  50  kanals  of  land)  is  quite 
sufficient  foi  that  purpose.  Mussammat  Dhan  Kaur  has  been 
allotted  half  of  the  proprietary   land  iu    suit,  i.  e  ,    the  full   share 

(1)  115  P.  R.  1893. 
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of  that  land  which  would  have  gone  to  her  husband  if  he  wore 
alive  and  the  income  of  that  land  should  certainly  be  enough 
for  the  maintenance  of  llussammat  Dhnn  Kaur  and  her  two 
daughters.  The  cross-objections  of  the  plaiutiifs-respondents  to 
the  effect  that  possession  of  the  land  should  not  have  been 
given  to  the  widows  for  maintenance  and  that  the  amount  of 
the  land  so  given  was  more  than  sufficient  for  their  needs  in 
each  case  have,  in  our  opinion,  no  force  We  are  equally  clear 
that  the  contention  of  Mussammat  Ati's  pleader  that  the 
plaintiffs  are  estopped  by  reason  of  the  agreement  of  5th 
March  1908  from  disputing  his  client's  rights  to  succeed  to 
one-fourth  share  of  Bishan  Singh's  land  is  untenable  and  we 
have  no  hesitation  in  overruling  it. 

For  the  foregoing  reasons,  we  dismiss  the  appeal  and  the 
cross-objections  and  maintain  the  decree  of  the  Lower  Appellate 
Court      The  parties  will  bear  their  own  costs. 

Appeal  dismissed. 


No.  72. 

Before  Eon.  Mr.  Justice  Kensington  and  Hon. 
Mr.  Justice  Beadon. 

MUSSAMMAT  SAHIBAN  AND  OTHERS— (Defendants)— 

APPELLANTS 

Versus 

GHUHAR  AND  OTHERS  -(Plaintiffs)— 

RESPONDENTS. 

Civil  Appeal  No.  946  of  1908. 

Custom— alienation— ancestral  -property-will  in  favour  of  daughters  in 
presence  of  collaterals  in  5th  degree— Khokhars  of  mauza  Chandua,  Shahpur 
District — Riwaj-i-am. 

Held,  that  by  custom  amon^  Khokhars  of  mauza  Cliandua  in  the  Shahpur 
District,  a  sonless  proprietor  has  not  the  power  to  leave  his  ancestral  land  by 
will  to  his  daughters  in  pressusc  of  collaterals  in  the  fifth  degree. 

Further    appeal    from    the    decree    of  M.    L.     Wari-ny,     E.-iqtiire, 
Additional  Divisional  Judge,  dhahpw,  dated  the  VJth  December 
19(.7. 

Harris  for  appellants. 
Shah  Nawaz  for  respondents. 
The  judgment  of  the  Court  was  delivered  by — 
Beadon    J. ********     4//1  Fehij,  1319. 

I  The  parties  to    the    present   case   are   Muhammadans    and 

the  dispute  relates  to   the   land  of  Fatta,  a  deceased  proprietor 
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of  village  Chandua  in  the  Shalipuv  District.  Fatta  was  a 
Khokhar  by  tribe,  and  lie  and  the  plaintiif-respoudents  are 
descendants  of  a  common  ancestor  named  Chatta.  Fatta's  widow 
and   his  three  married  daughtei^s  are  the    defendant-appellants. 

The  question  whether  the  land  is  ancestral  has  been  fully 
considered.  Chatta  was  the  son  of  one  of  the  founders  of  the 
village  and  there  is  no  indication  that  Fatta  acquired  any  land 
except  by  inheritance.  There  is  therefore  no  reason  for  dis- 
agreeing with  the  concurrent  fiading  of  the  lower  Courts  that 
the  land  is  the  ancestral  property  of  Fatta  and  the  plaintiff- 
respondents. 

Fatta  left  his  land  by  will  to  his  three  mairied  daughters 
and  after  his  death  effect  was  given  to  the  will  at  mutation 
proceedings  in  spite  of  pi'otest  on  the  part  of  the  collaterals  who 
were  referred  to  the  Civil  Courts.  The  plaintiff-respondents 
then  brought  the  present  suit  in  which  the  first  Court's  decree, 
declaring  that  the  will  will  not  affect  the  plaintiffs'  reversionary 
rights  after  the  death  or  remarriage  of  Fatta's  widow,  has  been 
confirmed  by  the  Lower  Appellate  Court. 

The  point  for  decision  is  whether  by  custom  the  will  is 
valid  or  invalid  as  against  Fatta's  collaterals. 

The  ordinary  way  of  counting  the  degrees  of  relationship  is 
that  laid  down  in  126  P.  E.  1890  (Ladhu  v.  Mussammat  Bauleti  (1), 
and,  though  in  some  parts  of  the  Province  it  may  be  customary 
to  adopt  other  methods,  there  is  no  indication  in  the  present  case 
of  any  special  custom  in  this  respect.  Counting  therefore  in  the 
ordinary  way,  the  plaintiff  i-espondents  are  Fatta's  agnates 
in  the  5th  degree. 

According  to  answers  by  the  Khokhar  tribe  to  question  16 
and  to  question  12  at  pages  48  and  73  of  Wilson's  Tribal 
Custom  in  the  Shahpur  District,  a  married  daughter  in  no  case 
inherits  her  father's  estate  or  any  share  of  it,  and  a  proprietor 
cannot,  without  the  consent  of  the  agnate  heirs,  make  a  gift  of 
immovable  property  to  a  person  not  related  to  him.  This 
indicates  that  the  power  of  alienation  is  greatly  restricted  and 
that  the  right  in  ancestral  property  of  agnates,  however  remote, 
is  fully  re  ognised.  No  doubt  according  to  answer  to  question 
11  at  page  72  a  gift  to  a  daughter  is  not  impossible  but,  to 
make  it  binding  on  the  reversionary  heirs,  the  gift  must  receive 
the  consent  of  the  donor's  sons  or  near  agnates,  and,  when  no 
nearer  agnates  exist  and  agnates  in  the  5th  degree  are  the 
immediate  heirs,  agnates  in  the  5th  degree  can  haidly  be 
excluded  from  the  category  of  near  agnates  whose  consent  is 
necessary  to  make  a  gift  valid. 


(I)  126  P.  iJ.  1890.  ^ 
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When  the  power  of  gift  is  restricted  the  power  of  disposing 
of  property  by  will  must  be  equally  restricted,  and,  as  there 
were  no  sons  and  as  the  will  did  not  receive  the  consent  of 
any  of  the  agnates  either  near  or  remote,  the  will  now  in 
question  is  contrary  to  the  tribal  custom  above  noted. 

Though  the  husbands  of  Fatta's  daughters  appear  to  be 
membei's  of  the  village  proprietary  body,  the  allegation  that 
they  are  members  of  distant  branches  of  Fatta's  family  does 
not  appear  to  be  supported  by  the  settlement  pedigree  table  or 
by  any  good  evidence,  and,  even  supposing  that  they  are 
descendants  of  Chatta's  collatei'als,  this  fact  alone  would  rot 
establish  the  validity  of  the  will.  No  instam^es  of  gifts  or  wills 
in  favour  of  daughters  M-ithout  the  consent  of  near  agnates 
ajipear  to  be  forthcoming  as  no  attempt  has  be-n  made  (o 
prove  any  surh  instances,  and  the  Lower  Courts  appear  to  be 
right  in  holding  that  the  will  now  in  question  is  invalid  as 
against  the  plaintiff-respondents. 

The  appeal  fails  and  is  dismissed  with  costs. 


No.  73. 
Before  Bon.  Sir  Arthur  Beid,  Kt.,  Chief  Judge. 
PARTAP  SINGH— (Plaintiff)  -PETITIONER 
Versus 
HAZARA  SINGH  AND  OTHERS -(Defendants)— 

RESPONDENTS. 

Civil  Revision  No.  2392  of  191 1. 

Custom — Fre-emption — in  the  town  of  Banga. 

Held  following  71  P.  22.1912  (Tkakar  Das  v.  Kahna)  (1)  that  the  custom 
of  pre-emption  exists  in  the  town  of  Banga. 

Petition,  under  section  10  (^a)  of  Act  XVIII  of  1884:,  for  revidion 
of  the  order  of  L.  U.Leslie  Jones,  Esquire,  Divisional  Judge, 
Jullundur  Division,  dated  the  VlthJuly  1911. 

Petitioner  in  person. 

Daulat  Ram  for  respondents. 

The  judgment  of  the  learned  Chief  Judge  was  as  follows  : — • 

Sir    Arthur    Reid,   C  J. — The  suit  has  been  dismissed  on     hth  Fehy.  U''13 
the   ground   that   the  custom  of  pre-emption   did  not  prevail  in 
Banga,  the  'o"ality  in  question. 

On   the    21st   February  1912,  Mr.    Justice  Johnston  held  in 
71  P.  E.  191-.2  {Thakar    Das   v.  Kahna)  (1)  that  the   custom   did 

-    .    -■  (1)  71  P.  K.  1912.  """        ^  ' 
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exist  in  Banga.     T  see  no  reason  for   differing  from  this  decision 
and  the  decree  below  must  therefore  be  set  aside. 

I  allow  this  application,  set  aside  the  decree  of  the  Lower 
Appellate  Court  and  i-emandthe  appeal  under  order  XLI,  rule 
'^3  of  the  Code. 

If  the  defendants  press  the  2nd,  3rd  and  4th  issues  framed 
in  the  Court  of  first  instance  i-emand  by  the  Lower  Appellate 
Court  may  be  necessary.  Court  fee  on  the  application  to  this 
Court  will  be  refunded.     Other  costs  will  be  costs  in  the  cause. 

No  pleaders'  fee,  petitioner's  pleader  not  having  appeared 
and  respondents'  counsel  not  having  filed  a  fee  certificate. 


No.  74. 
Before  Son.  Mr.  Justice  Uattigan    and  Hon.  Mr.  Justice 

Chevis. 

DASONDHI  AND  OTHERS— (Defendants)  — 
APPELLANTS 
Versus 
BUTA  AND  OTHERS -(Plaintiffs)— RESPONDENTS. 

Civil  Appeal  No.  1298  of  1911. 

Juriidictioii — Civil  or  Rerentte  Court — suit  for  possession  of  ancestral 
share  in  land  in  disregard  of  a  collusive  partition  effected  between  the  widow 
of  plaintiff's  deceased  collateral  and  the  dejendants—  Punjab  Land  Revenue  Act, 
XVII  of  1887,  section  158  (2j  (xvii).  ^. 

Plaintiffs  brought  a  siiit  alleging  that  their  grandfather  P.  had  four  . 
sons  K.  anl  B.  (plaintiffs'  respective  fathers)  and  B.  II  and  S.,  that  on  his 
deatli  K.  and  B.  separated  their  share  of  their  father's  land  while  B.  II  and 
S.  remained  joint  in  the  other  half  and  after  their  death  the  sons  of  B.  II 
continued  to  remain  joint  with  S.'s  sons  whose  sister  he  had  married.  The 
son  of  B.  II  died  childless  and  his  widoAV  mshing  to  favour  her  brothers 
entered  into  a  collusive  partition  of  their  joint  holding  by  which  the  latter 
got  possession  uf  the  best  parts  of  the  holding.  Plaiutilis  therefore  prayed, 
now  that  the  widow  had  died,  for  possession  of  their  one-half  share  in  the 
holding  of  B.  II  and  S.  as  it  stood  before  the  partition  between  the  defendants 
and  the  witlow. 

Held,  that  the   suit  was  cognisable  by  the  Civil  Courts  and  did  not  fall 
within  the  terms  of  section  158  (2)  (xvii)  of  the  Punjab  Land  Revenue  Act. 

Further  appeal  from  the  decree  of  Khan  Bahadur  Maulvi  luarn 
Ali,  Divisional  Judge,  Jhelum  Division,  dated  the  28th 
October  1910. 

Daulat  Ram  for  appellants. 

pacji'-ud-din  Qureahi  for  I'espondents. 
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The  judgment  of  the  Court  was  delivered  by — 

Che  VIS,   J.— The     plaiutifEs,    descendants    of    Kadir    and     i:th  Feby.  1913. 
IJahadur,    begin  their  plaint   by    citing    the   genealogical    tree, 
which  is  as  follows  : — 

PIRA 


r    \  \  1 

Kadir  Bahadur  Bakhsh  Saudagar 

plaintiffs.  plaintiffs.  Bahawal.  defendants. 

The  plaint  goes  on  to  make  the  following  assertions.  That 
on  the  death  of  Piia  Kadir,  and  Bahadui-  separated  off  their 
shares  of  the  land  while  Bakhsh  and  Saudagar  kept  their  land 
joint.  That  on  the  deaths  of  Bakhsh  and  Saudagar,  Bahawal,  son 
of  Bakhsh,  still  kept  his  land  joint  with  the  sons  of  Saudagar  as 
he  had  married  their  sister,  Mussammat  Sajadau.  That  on  the 
death  of  Bahawal,  Mussammat  Sajadan  being  childless  wished 
to  give  her  husband's  land  to  her  brothers  but  a^  she  could  not 
do  this  openly  she  effected  her  object  by  a  partition  under  cover 
of  which  she  gave  all  the  best  land  to  her  brothers  keeping  only 
the  worst  for  herself.  This  the  plaintiffs  desci'ibe  as  a  sort  of 
alienation  by  the  widow  in  her  brothers'  favour.  Mussammat 
Sajadan  has  now  died  and  the  land  which  stood  in  her  name 
after  the  partition  has  been  mutated  in  favour  of  the  sons  of 
Kadir,  Bakhsh  and  Saudagar,  one-tbird  to  each  branch.  But 
the  plaintiffs  claim  to  aroid  the  partition  and  sue  to  have  the 
land  of  Bakhsh  and  Saudagar  repartitioned,  and  to  get  their 
proper  share  of  what  would  have  come  to  Mussammat  Sajn  dan 
on  a  fair  partition. 

The  fii-st   Court  returned   the   plaint   for    presentation  to  a 
Revenue  Court,    holding  that   the  cognizance  of  the  Civil  Courts 
was  batted  by  section  15S  (2)  {xiii)  of  the  Land   Revenue  Act. 
The   learned    Divisional   Judge   on  appeal  reversed  this  finding 
and  remanded    the   case  for     redecision.     The  District   Judge's 
order    is  mainly   occupied  Avith  discussing   the   question  whether 
the  plaintiffs    have    a  cause  of  action.     This  is  not  the  question. 
That  they  have  a  cause  of  action  may  be    taken  for  granted  ;  the 
question  for   decision  is  whether  that    cause  is  one  which  should 
be  prosecuted  in  the  Civil  Court  or  in  the  Revenue  Court. 

"NVe  are  of  opinion  that  the  case  is  cognizable  by  a  Civil 
Court.  No  ruling  applicable  to  the  facts  of  this  case  has  been 
quoted  on  either  side,  and  we  are  not  aware  of  any  such  ruling. 
"We  are  of  opinion  that  sub-clause  (xvii)  was  only  intended  to 
debar  persons  who  were  or  should  have  been  parties  to  partition 
proceedings   or     representatives    of   such   persons  from  breaking 


270 


CIVIL  JUDGMENTS— No.  75.  [  Record, 


away  from  the  proper  course  of  such  proceedings  and  appealing 
to  the  Civil  Court.  Questions  of  title  apart,  partition  proceed-, 
ings  are  to  be  conducted  by  the  Revenue  Officer,  and  no  appeal 
lies  to  the  Civil  Courts  from  his  proceedings  ;  as  between  the 
parties  to  those  proceedings  or  their  repi-esentatives  the 
proceedings  are  final.  Hei'e  there  is  no  question  of  title  involved, 
for  apparently  there  is  no  dispute  as  to  the  shares  of  the  various, 
parties.  All  that  plaintiffs  claim  is  that  a  collusive  partition 
to  which  they  were  no  parties  and  which  has  the  same  effect  on 
them  as  if  Mussamraat  Sajadan  had  gifted  all  the  best  land  to 
her  brothers  should  be  amended  so  as  to  give  them  their  proper 
share  of  the  land  now  that  Mussammat  Sajadan  is  dead.  The 
plaintiffs  are  not  representatives  of  Mussammat  Sajadan  or  even 
of  her  husband,  she  was  simply  a  representative  of  her  husband 
for  the  time  being,  and  the  plaintiffs  are  reversioners  of  the 
husband,  their  succession  to  the  husband  having  been  delayed 
during  the  life-time  of  the  widow. 

In  order  to  decide  the  question  of  jurisdiction  in  this  case, 
it  is  not  necessary  to  look  beyond  the  plaint,  but  we  may.  remark 
that  in  the  present  case  the  plaintiffs  raised  objections  as  to  the 
action  taken  by  Mussammat  Sajadan  being  collusive  at  the  time 
of  partition,  but  the  Revenue  Officers  swept  aside  the  objections 
remarking  that  the  objectors  were  not  parties  to  the  proceedings 
and  that  the  mode  of  partition  could  not  be  altered. 

We  uphold  the  decision  of  the  learned  Divisional  Judge  and 
dismiss  the  appeal  with  costs. 


No.  75. 

Before  Hon.  Mr,  Justice  Rattigan  and  Eon.  Mr.  Justice 

Chevis. 

CHANDA  SINGH— (Plaintiff)— APPELLANT 

Versus 

f  ISMAIL  Jl   AND  OTHERS— (Defendant^)— 

RESPONDENTS. 

Civil  Appeal  No.  994  of  1910. 

Punjab  Pre-emption  Ad,  II  of  1905,  sections  14  and  Id-power  of  Court 
to  extend  period  for  making  a  deposit— rival  pre-eniptors  u-ith  equal  rights  in 
one  only  of  several  properties  sold. 

'  >      Held,  that  the  Court  has  power  for  sufficient  cause  to  extend  the  time 
for  making  a  deposit  under  section  19  of  the  Punjab  Preemption  Act. 

Held  also  that,  when  of  two  rival  pre-emptors  one  has  a  preferential 
right  as  regards  a  part  only  of  the  property  sold,  and  as  regards  the  rest  of 
the  property  the  rival  pre-emptors  stand  on  an  equal  footing,  section  14  of  the 
Act  is  applicable  in  respect  of  the  latter  portion  of  the  property. 
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Further   appeal    from     the     decree   of  8.    Wilberforce,     Esquire, 
Divisional  Judge,  Ferozepore  Division,  dated  the  bth  May  1910, 

Kharak  Singli  for  appellant. 

Sukh  Dial  for  respondents. 

The  judgment  of  the  Coiu-t  was  deliyered  by — 

Chevis,  J. — This  order  will  cover  the  connected    ca.se    Civil     9th  Feby.  1913. 
Appeal  1521  of  1912. 

The  facts  are  as  follows  : — 

On  2ith  June  1908  Muhammad  Ali  sold  |th  of  khatas  Nos. 
350  and  351  to  Lala  Ram  Lai  and  Sham  Lai  for  Ks,  750. 

On  30th  Jane   190S   Ismail    who     was   a    co-sharer    in    the 
above  two  khatas,  sold  jth  of  khata  No.    350   and  jth    of   khata 
No  351  to  Lala  Kanshi  Ram  for  Ra.  1,500. 

Bhai  Chanda  Singh  and  Taj-ud-din  are  rival  pre-emptors, 
each  of  them  having  sued  in  respect  of  both  sales.  The  first 
Court  held  that  both  the  plaintiffs  were  entitled  to  pre-empt  but 
that  Taj-ud-din  had  the  superior  right,  and  so  Taj-ud-din  was 
given  two  decrees  for  posso.ssion  of  the  land,  on  payment  of 
Rs.  750  in  one  case  and  Rs.  J, 500  in  the  othei-,  Chanda  Singh 
being  given  subsidiary  deci'ees  which  would  be  useful  to  him  only 
in  case  of  Taj-ud-din  not  paying  in  the  money  by  fixed  date. 

The  learned  Divisional  Judge  upheld  the  decision  of  the 
Lower  Court. 

Bhai  Chanda  Singh  has  preferred  furtlier  appeals  to  this 
Court. 

Only  two  points  have  been  argvfed,  (1)  that  so  far  as  the 
rivals  are  on  equal  terms  they  should  share  the  land,  and  (2) 
that  the  fii-st  Court  was  wrong  in  extending  the  time  given  to 
Taj-ud-din  for  making  a  deposit. 

As  to  the  latter  point,  in  the  first  place  we  observe  that  ) 
Taj-ud-din  might  well  have  objected  that  the  Lower  Court  had 
not  given  him  the  option  allowed  by  section  19  of  the  Pre- 
emption Act  of  depositing  one-fifth  of  the  price  in  cash  or  of 
giving  security  for  the  whole  price.  But  apart  from  this  the 
Court     certainly   Las   the  power  to__e_xtend  the  time   for  sufli- 


cient  cause.     Time  was  extended  in   this   case   because   Taj-ud- 
din   pleaded   that  he  had  not  been    madfi...aiiiareofthe  order  as_ 


bo  making  a  deposit^  and  the  Court  believed  this  plea.     We   see 
jio  reason  to  take  a  different  view.      We   hold     that   there   was 
IJBufBeient  cause  for  extending  the  time  originally  allowed. 
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As  to  (1)  the  facts  are  as  follows  :  Both  the  rival  pre- 
emptors  are  on  exactly  the  same  footing  so  far  as  khata  No  350 
is  concex'iied,  both  being  owners  in  the  estate  but  not  being 
co-sharers  in  this  khafa.  But  in  hhala  No.  851  Taj-nd-din  is  a 
co-sharer  while  Chanda  Singh  is  not. 

That  Taj -ud-din  must  be  given  the  preference  so  far  as 
khata  No.  351  is  concex^ned,  is  admitted  by  the  learned  pleader 
for  the  appellant,  but  he  contends  that  so  far  as  the  other 
number  is  concerned  both  pre-emptors  stand  on  an  equal  footing 
and  must  share  the  land  as  laid  down  in  section  14 

The  learned  advocate  for  the  respondent  urges  that  section 
14  cannot  be  regarded  as  applicable  to  cases  other  than  those 
in  which  the  parties  are  on  equal  terms  as  regards  the  whole  of 
the  land  in  suit,  but  we  fail  to  see  why  it  should  not  be  applied 
to  a  case  like  the  present  so  far  as  it  is  applicable.  The  idea 
that  superiority  as  regards  a  portion  of  the  land  sold  should 
enable  one  px'e-emptor  to  exclude  his  rival  entirely  seems  to  us 
one  for  which  thei^e  is  no  authority,  and  moreover  the  theory 
would  be  unworkable  in  case  each  of  the  rivals  was  able  to 
shew  that  as  regards  a  certain  portion  his  claims  were  prefer- 
able, e.  g.,  let  us  suppose  that  Chanda  Singh  is  a  co-sharer  in 
khasra  No  614.  Then  he  might  say  that  as  he  was  a  co-sharer 
in  pai't  he  should  take  over  the  whole.  Taj-ud-din  would  say 
just  the  same  on  account  of  his  being  a  co-sharer  in  another 
part.  We  hold  that  Taj-ud-din  is  entitled  to  the  preference  only 
as  regards  khata  No.  361,  and  that  as  regards  khata  No. 
350  the  nvals  must  share  in  the  manner  laid  down  in  section 
14  (c)  of  the  Pre-emption  Act 

Before  we  can  pass  any  decree  it  becomes  necessary  to 
remand  the  case  for  enquiry  into  the  following  mattei's  : — ■ 

(1)  What  is  the  proportionate  value  of  the  two  khatas 
(i.e.,  what  part  of  the  sale  price  in  each  case  should  be  regard- 
ed as  covering  khata  No.  350  and  what  p.irt  as  covering  khata 
351)? 

(2)  In  what  proportion  would  the  rival  pre-emptors  take 
shares  if  khata  No.  350  were  shamilat  land  whi(  h  was  being 
divided  amongst  the  proprietary  body  ? 

We  remand  for  this  purpose  to  the  first  Court.  Return 
to  be  made  through  the  Divi.sional  Court  within  three  month.s. 

Case  remanded. 
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No.  76. 

Before  Hon.  Sir  Arthur  Reid,  Kt.,  Chief  Judge y   Hon. 
Mr.  Justice  Robertson,  and  Hon.    Mr.   Justice  Rattigan. 

WARYAM  SmGH-  (Plaintiff)— APPELLANT, 
Versus 
MAHTAB  SINGH  AND  OTHERS— (Defendants)— 

RESPONDENTS. 

Civil  Appeal  No.  1217  of  1910. 

Court  Fees  Act  VII  of  1870,   section  7  (ri)  and  Schedule  I,  article  1-  Court- 
fee  on  appeals  in  pre-emptim  cases. 

Plainlift'  sued  for  pre-emption  in  respect  of  a  sale  of  land  the  pi  ice  of 
which  was  stated  to  be  Rs.  56,000.  Plaintif!  alleged  that  the  price  was  not  fixed 
in  good  faith  and  that  the  market  value  was  only  Rs.  11,000  and  claimed  to 
pre-empt  on  payment  of  that  amount.  The  Court,  however,  decreed  the  claim 
on  payment  of  Rs.  56,000.  Both  parties  apf)ealed.  Plaintiff  claiming  to  pre- 
empt on  payment  of  Rs.  11,000  only  and  the  defendant-vendee  claiming 
that  plaintil!  is  not  entitled  to  the  land  at  all. 

Held  that  appeals  in  pre-emption  suits  are  governed  by  article  1  of  the 
first  schedule  of  the  Court  Fees  Act  and  not  by  clause  (vi)  of  section  7,  and 
must  therefore  bear  an  ad  valorem  Court-fee,  on  "  the  amoimt  or  value  of  the 
subject-matter  in  dispute." 

Held  consequently  that  the  appeal  of  the  plaintiff  must  bear  an  ad  valorem 
fee  on  Rs.  45,000,  and  the  defendant's  appeal  on  the  value  of  the  land 
computed  as  laid  down  in  clause  (vi)  of  section  7  of  the  Act. 

Hafiz  Ahmad  v.  Sobha  Ram  (1),  Nepal  Eai  v.  Debi  Prasad  (2),  Mahadeo 
Prasad  v.  Gorakh  Prasad  (3),  Baji  Lai  v.  Gobardhan  Singh  (4),  Reference 
under  Court  Fees  Act  (5),  Sekharan  Nair  v.  Kongot  Eacharan  (6),  and  71 
P.  R.  1911  {Kirpal  Singh  v,  Sant  Singh)  (7),  referred  to. 

92  P.  R.  1900  (Hazari  Singh  v.  Piran)  (8),  overruled. 
First    appeal  from  the  decree  of  A.  H.     Brasher,  Esquire,  District 
Judge,  Lyallpur,  dated   the  2nd  November  1910. 
Order  of  the  Full  Bench  was  delivered  by — 

Rattigan,  J.— The  facts  of  this  case  are  as  follows  :  plaintiff  1^^  April  19]  3. 
sued  to  pre-empt  certain  land  upon  the  allegations  that  it  had 
jeen  sold  by  defendant  No.  1  to  defendant  No.  2  for  a  consider- 
ition  of  Rs.  11,000  ;  that  the  sale  was  effected  orally,  and  that 
-he  vendor  and  vendee,  in  order  to  defeat  plaintiff's  rights,  had 
oUuded  and  had  had  an  entry  made  in  the  patwaris  "  roznamcha  " 
or  diary),  to  the  effect  that  the  sale  price  was  Rs.  56,000. 
*laintiff     contended     that   the   actual    value    of  t^e   land   was 


(1)  (1884)  I.  L.  R.  6  All.  488.       (5)  (1905)  I.  L.  R.  29  Mad.  367. 

(2)  (1905)  /.  L.  R.  27  All.  447.      (6)  (1908)  20  Mad.  L.  J.   R.  121 

(3)  (1908)  I.  L.  R.  30  All.  547.  and  3  Indian  Cases  459. 

(4)  ^1909)  L  L.  R.  31  All.  265.      (7)  71  P.  R.  1911. 

(8)  92  P.  R.  1903. 
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Rs.  11,000,  and  he  claimed  to  pre-empt  upon  payment  of  that  sum. 
In  accordance  with  the  provision  of  section  7,  clause  (vi)  of  the 
Court  Fees  Act,  1870,  the  value  of  the  suit  for  purposes  of  Court- 
fee  was  stated  to  be  Rs.  368-8-0,  that  sum  representing  five 
times  the  revenue  assessed  upon  the  land  and  an  ad  valm-em 
stamp  on  that  amount  was  affixed  to  the  plaint.  Upon  the 
objection  of  the  defendant- vendee,  and  after  inquiry  through 
a  local  commissioner  as  to  the  value  of  the  land,  the  District 
Judge  directed  plaintiif  to  pay  an  ad  valorem  Court-fee  on  Rs. 
56,000,  as  that  amount  had  been  entered  in  the  pahvari's  diary 
as  the  sum  paid  by  the  vendee  to  the  vendor  and  represented 
approximately  the  i^eal  value  of  the  land.  Plaintiif  accordingly 
in  obedience  to  the  order  of  the  District  Judge,  made  good 
the  deficiency  in  the  Court  fee  and  affixed  a  stamp  of  the  value 
of  Rs.  1,225  to  his  j^laint.  The  District  Judge  as  a  result  of 
the  trial  of  the  suit,  granted  plaintiff  a  decree  for  pre-emption 
upon  payment  of  the  sum  of  Rs.  56,000,  and  from  this  decree 
both  the  pre-emptor  and  the  vendee  have  separately  appealed 
to  this  Court.  The  pre-emptor  in  his  appeal  urges  that  he 
should  be  allovred  to  pre-empt  upon  payment  merely  of  Rs. 
11,000,  and  the  vendee,  in  his  appeal  contends  that  the  plaintiff 
has  no  right  of  pre-emption  and  that  his  suit  should  be 
dismissed.  In  each  case  the  memo,  of  appeal  beai^s  a  Court-fee . 
stamp  of  Rs.  •.7- '2-0,  that  sum  representing  the  ad  valorem  fee 
payable  upon  five  times  the  land  revenue  assessed  upon  the  land. 
The  questions  leferred  to  the  Full  Bench  are  wliether  these 
memoranda  of  appeal  have  been  properly  stamped  under  the 
provisions  of  the  Court  Fees  Act.  j^ 

In    our  opinion  these  questions  must  be    decided  with   referf' 
ence  to  the  terms,  not  of  clause  (vi)  of  section  7  of  the  Act  which i8,i 
not  applicable  to  appeals  in  pre-emption  suits,  but  of  article  1  of' 
the  first   schedule  to  the  Act,  which    provides  that  the  Court-fee 
upon    a   memorandum   of   appeal  is  to  be   computed  ad  valorem 
with  reference  to  the   "  amount   or  value  of  the    subject-matter 
in  dispute."     These   words  are  perfectly   unambiguous,  and  the 
only    question   that   can   arise  in  cases  such  as   the   present  is, 
"  What  is  the   amount  or  value  of  the  subject-matter  in  disputej 
*•  in  the  appeal  before  the  Court  ?" 

Dealing   first  with  the  appeal   preferred  by  the  pre-emptor,  j 
we   find   it  admitted  that  the  object  of  his  appeal  is  to  have  thej 
decree   of   the    District   Judge  varied  into  one  granting  him  the] 
light  to   pre-empt  the   property   upon   payment   of   Rs.  11,000, 
instead   of  upon  payment  of  Rs.   56,000,  or    in  other  words,  that 
he  asks  the  Appellate   Court  to  reduce  the  amount    payable  by' 
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him  by  the  sum  of  Rs.  45,000.  In  our  opinion  the  latter  sum 
represents  the  value  of  the  subject-matter  of  his  appeal  and  it 
is  upon  that  sum  that  he  must  pay  the  ad  valorem  fee  specified 
in  article  1  of  the  first  schedule  to  the  Act.  There  are  numerous 
authorities  in  support  of  the  propositions  above  stated,  (see 
Hafiz  Ahmad  V.  Sobha  Bam  (1),  Nepal  Bai  v.  Behi  Prasad  (2), 
Mahadeo  Prasad  v.  Gorakh  Prasad  (3),  Baji  Lai  v.  Gobardhan 
Singh  (4),  Reference  under  Court  Fees  Act  (5),  Sekharan  Nair 
v.  Kongot  Eacharan  (6),  (S.  C.  3  Indian  Cases  459,  penultimate 
paragraph),  71  P.  B.  1911  (Kirpal  Singh  v.  Sant  Singh)  (7), 
and  the  only  authority  per  contra,  H2  P.  B.  1900  {Hazari  Singh 
v.  Piran  (8),  appears  to  us  to  have  proceeded  upon  the  assumption 
that  section  7,  clause  {vi)  was  applicable  to  appeals  in  pre-emption 
suits,  and  upon  grounds  which,  however,  specially  plausible, 
apparently  overlooked  the  express  terms  of  article  1  of  the 
schedule  which  alone  regulate  matters  connected  with  the  fee 
to  be   paid  upon  memor  mdum    of  appeal  in  such  suits. 

The  appeal  by  the  vendee,  on  the  other  hand  stands  upon  a 
different  basis.  His  contention  is  that  the  plaintiff  is  not 
entitled  to  the  land,  and  the  subject-matter  of  his  appeal  is, 
therefore,  the  land  which,  according  to  his  allegations,  has  been 
wrongly  decreed  to  the  plaintiff.  In  such  a  case,  the  Court-fee 
to  be  affixed  to  the  memo,  of  appeal  is  to  be  computed  according 
to  the  value  of  the  subject-matter  of  his  appeal,  i.  e.,  the  land, 
and  the  value  of  such  land  for  the  purposes  of  Court-fee  must  be 
estimated  in  accordance  with  the  provisions  of  section  7,  clause 
(li)  of  the  Court  Fees  Act  (see  Uafiz  Alimad  v.  Sobha  Biun  (I) 
and  Sekharan  Xair  v.  Kongot  Eacharan  (6)  ),  The  fact  that  it  was 
upon  his  objection  that  the  plaintiff'  was  compelled  by  ordei  of 
tlie  District  Judge  to  affix  a  Court-fee  stamp  of  higher  value 
than  was  legally  demandable  cannot,  we  think,  affect  the  question 
or  afford  any  reason  for  the  Appellate  Court  to  demand  from 
him  the  payment  of  a  higher  Coui-t-fee  than  the  law  requires. 

The  result,  thei'efore,  is  that  we  are  of  opinion  (1)  that 
the  memo,  of  appeal  filed  by  the  plaintiff  has  not  been  properly 
stamped  and  (2)  that  the  memo,  of  appeal  filed  by  the  vendee- 
appellant  bears  the  requisite  Court-fee  stamp. 

With  this  expression  of  opinion,  we  direct  that  the  records 
be  returned  to  the  Division  Bench  for  determination  of  the 
appeals. 


(1)  (1884)  I.  L.  R.  6  All.  488.  (5)  {U05)  I.  L.  R.  29  Mad.  367. 

(2)  (1905J  I.  L.  R.  27  All.  -147.  (6)  (1908)   20  M.  L.  J.   R.  121 

(3)  (19081  I.  L.  R.  30  All.  517.  and  3  Indian  Cases  iod, 

(4)  (1909)  /.  L.  R.  31  All.  265.  (7)  71  P.  R.  1911. 
^  (8;  82  P.  R.  1900. 
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Privy  Council. 
No.  77. 

Present : — 

Lord  Shaw. 
Lord  Moulton. 
Sir  John  Edge, 
Mr.  Amir  All. 

KIDAR  NATH— (Defendant)  -APPELLANT 

Versus 
MATHU  MAL  -(Plaintiff)— RESPONDENT. 

Privy  Council  Appeal  No.  141  of  1910. 

«  (Chief  Court  Civil  Appeal  No.  1141  of  1905). 

Relationship — Evidence  of  statement  in  will — compensation  for  im- 
provements. 

Held  thcat  great  weight  attaches  to  statements  in  a  will  as  to  who  are 
relatives  of  the  testator  and  that  such  statements  are  sufficient  proof  of  the 
relationship  in  the  absence  of  evidence  to  show  that  the  will  was  part  of 
a  scheme  to  defraud. 

Ueld  also  that  in  regard  to  compensation  for  improvements  it  has  always 
to  be  borne  in  mind  that  the  amount  of  the  expenditure  made  has  occasionally 
very  little  to  do  with  the  real  issue  and  that  that  issue  is,  to  what  extent  has 
enhancement  of  the  value  of  the  subject  been  produced  that  the  erection  of  a 
temple  would  not  of  itself  add  to  the  selling  value  of  the  property  and  that 
the  real  question  is,  was  the  property  as  a  marketable  subject  enhanced  in 
value  or  not  ? 

Semble,  that  ths  defendant  would  be  entitled  to  remove  the  materials 
of  the  temple. 

Appeal  from  the  decree  of  the  Chief  Court,  Punjab  {Hon.  Mr. 
Justice  Rattigan  and  Hon.  Mr.  Justice  Chitty),  dated  the  1th 
July  1906. 

The  judgment  of  their  Lordships    was    delivered   by   Lord 
Shaw — 
14//i  Fehy.  1913-  Lord  Shaw. — This  is  an  appeal  from  a  judgment  and  decree 

of  the  Chief  Coui-t  of  the  Punjab.  The  decree  was  dated  the  7th 
of  July  1906.  It  reversed  a  decree  of  the  District  Judge  of  Delhi. 
The  respondent,  as  plaintiff,  sued  the  appellant,  for  possession 
of  a  house  and  compound  in  Delhi.  The  first  Court  dismissed 
the  suit,  and  on  appeal  the  Chief  Court  gave  the  plaintiff  a 
decree  for  jjossession  of  the  property  on  certain  terms. 

Nine  issues  were  raised,  and  evidence  was  adduced  with 
regard  to  them  in  the  Court  of  first  instance ;  the  questions 
have  now,  however,  been  limited  to  the  issues  upon  which  the 
Chief  Court  proceeded,  and  which  are  now  to  be  refei'red  to. 
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The  first  of  those  questions  is,  has  the  relationship  of  the 
plaintiff,  which  is  in  issue  in  this  suit,  been  proved  ?  The  proof 
is  denied.  One  Bishun  Lai,  the  former  owner  of  the  property, 
was  twice  married ;  by  his  first  T\-ife  the  allegation  is  that  he 
had  a  daughter  who  was  the  mother  of  the  plaintiff,  Mathu  Mai. 
The  oral  evidence  upon  the  point  is  meagre  and  conflicting. 

Under  these  circumstances  the  Chief  Court  looked  for 
assistance  to  any  deeds  or  documents  under  the  hand  of  the 
second  wife,  Munia,  of  the  plaintiff's  grandfather.  That  second 
wife  executed  a  will,  and  the  particular  provisions  of  that  will 
are  to  be  found  on  pages  15  and  16  of  the  Record.  The  will 
was  executed  on  the  22nd  of  November  1899.  In  that  will  this 
lady,  who,  of  all  people,  was  the  person  to  make  a  statement  of 
fact  Avith  regard  to  her  husband's  history,  his  relationships, 
and  his  succession,  at  tv^'o  different  parts  of  the  document 
declares  that  she  has  no  issue  nor  any  near  relative.  She  sajs  : 
"  Hai'deo  Sahai,  alias  Mathu  Lai,  is  related  to  me  as  my 
*'  daughter's  son."     Then,    after   mentioning  a  further  relative,  ** 

she  says :  "  These  are  my  relatives  on  my  husband's  side." 
She  repeats  the  statement,  to  a  similar  effect,  in  the  same  docu- 
ment, and  she  puts  forward  Mathu  Lai,  so  related  to  her 
husband,  as  the  person  who  is  first  in  order  of  choice  for 
performing  the  funeral  religious  ceremonies  of  Kirya  Karam, 
that  circumstance  being  one,  in  regard  to  these  Indian  relation- 
ships, of  gi'eat  value. 

In  this  situation  their  Lordships  are  of  opinion  that  in  the 
most  solemn  form,  this  lady  had  declared  facts  which  must 
have  been  within  the  scope  of  her  own  knowledge  ;  and  if  her 
version  of  the  facts  be  sound,  there  can,  in  their  Lordships' 
view,  be  no  doubt  that  the  judgment  appealed  from  is  correct. 
Their  Lordships  put  to  the  learned  counsel,  who  argued  the 
case  with  conspicuous  moderation,  the  point  whether,  if  this 
lady,  being  alive,  had  testified  in  a  Couit  of  Law  in  the  same 
sense  as  this  will  declared,  there  could  have  been  any  answer ; 
and  it  was  admitted  that  such  testimony,  unshaken  in  cross- 
examination,  would  have  been  conclusive  on  this  matter  of  fact. 

Their  Lord.ships  are  accordingly  of  opinion  that  the  Chief 
Court  was  jastified  in  attaching  great  Aveight  to  the  contents 
of  this  will,  and  that  the  conclusion,  upon  this  matter  of 
fact,  reached  by  them,  is  a  conclusion  which  now  cannot  be 
successfully  assailed. 

Their  Lordships  desire  to  add  that  they  do  not  think  it  is 
open  to  this  Board  to  entertain,  in  lieu  of  evidence,  a  suggestion 
to  the  effect  that  this  will — made  five  years  before  her  death 
-—was  part  of  a  scheme  which  was  to  emerge  in  favour   of  one 
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party  to  the  preseut  suit,  after  that  suit  was  brought.  These 
were  conjectural  efforts  made  in  argument,  but  they  do  not 
amount  to  anything  which  would  weigh  with  the  judgment  of 
the  Board  on  the  point  of  e\  idence.  Their  Lordships  conclude 
their  judgment  upon  this  portion  of  the  case  by  remarking 
that  the  person  who  drew  this  document  was  himself  a  witness. 
He  was  open  to  cross-examination,  and  no  suggestion  in  favour 
of  these  conjectural  considerations  was  made  while  the  witness 
was  in  the  box. 

There  now  only   remains    one  question   to   be  determined, 

and  that  is  as  to  the  amount  of  the  allowances  which  are    to   be 

made  as  a   condition    of  taking   possession  of  this    house    and 

compound.     It  appears  that  in  the  course  of   the    possession   of 

the  last  holder  a   temple    was    erected   upon   the  ground,    and 

other  expenditure  was  incurred  to  a  considerable    amount.     The 

Chief  Court  assessed  the  Sum  of  Rs.  1,400   as    a  fair  sum  to  the 

extent  of  which  the  property  as    a   vendible   subject   has    been 

enhanced  in  value  by  tlie  operations  of  the   last   holder.     Their 

Lordships  are    of   opinion    that  the    grounds    upon    which    the 

Chief  Court  proceeded  are  sound.     In  such  a  case    it    is  always 

to    be   borne   in  mind  that  the  amount  of  the  expenditure  made 

has  occasionally  very  little    to    do  with  the  real  issue  ;  and  that 

that  issue    is,    to    what  extent  has  enhan^'ement    of  tlij  subject 

been  produced  P     Their  Lordships  agree  with  the  Cbief  Court  in 

thinking  that    it    has  been  produced    to  the  extent  of  Rs    1,400. 

But   with   regard   to    the  dilference    between  that  sum  and  the 

Rs.  7,0 JO  claimed,  a  large  part  of  that  difference  stands    to   the 

account  of  the  erection  of  the  temple  upon  the  land.     It  has  not 

been  contended   in  argument  before  the  Board  that  the  erection 

of   the  temple  would    of   itself  add    to    the  selling  value   of  the 

property,    and    the    real    question    is,    was    the  })riperty,    as    a 

mai  ketable  subject,  enhanced  in  value  or  not  ^    Their  Lordships 

aie  of  opinion  that  it  was  enhanced,  but  only  to  the  extent  stated 

in  the  judgment  appealed  from. 

Their  Lordships  Avill  therefore  humbly  advise  His  Majesty 
that  this  appeal  should  be  dismissed,  and  that  the  decree  of 
the  Court  below  should  h<i  affirmed.  The  ai)poIlaut  mast  pay 
the  costs  of  the  appeal. 

(The  following  portions  of  the  judgment  of  the  Chief  Court 
are  sufficient  for  the  purposes  of  this  report). 
The  judgment  was  delivered  by — 
7th  July  }m.  Rattioan,J.-  *  *  ■**  * 

The  questions  which  we  have  to  decide  are  (1)  whe- 
ther Mussammat  I'arbati  was  the  daughter  of  Bishan 
Lai ;  (2)  whether  Bishan  Lai  had  a  son  by  ^Mussammat  Muuia  who 


^ 
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BUrvived  In'm  ;  (3)  whether  the  suit  is  barred  by  limitation; 
(4)  whether  the  sale  was  for  necessity  and  (5)  to  what,  if  any, 
porapensation  are  defendants  entitled  if  it  be  held  that  plain- 
tiff had  proved  his  kinship  to   Bishan  Lai. 

The  first  question  is  admittedly  one  of  some  difficulty. 
Bishan  Lai  died  before  the  mutiny  and  the  alleged  mother  of 
Mussammat  Pai^bati  is  said  to  have  died  still  earlier.  It  is 
therefore  not  surpi-ising  that  the  oral  evidence  produced  by 
plaintiff  in  support  of  his  allegation  is  not  of  a  very  convincing 
charactor  or  that  the  witnesses'  statements  are  mostly  mere 
hearsay.  But  Mussammat  Munia  herself  must  undoubtedly 
have  shown  the  true  facts  of  the  case  and  the  witness,  Khaii'ati, 
who  is  over  70  years  of  age  and  a  first  cousin  of  the  deceased 
Bishan  Lai,  may  also  be  reasonably  oredite'l  with  an  intimate 
knowledge  of  the  affaii's  of  the  family.  This  being  so,  it  is, 
we  think,  a  very  strong  point  in  plaintiif's  favour  that  Mussam- 
mat Munia  in  the  will  executed  by  hei'  on  the  22nd  November 
1S99,  speaks  of  the  plaintiff  as  a  relative  on  her  husband's 
side  and  as  related  to  her  as  a  '"  sort  of  daughter's  son  "  (risJite 
men  vaivasa).  The  District  Judge  regards  this  expression  as 
curious  and  thinks  that  it  indicates  some  qualification  in  the 
relationship  of  grandson.  It  certainly  does,  bnt  the  qualifica- 
tion is  perfectly  reasonable  and  connect,  ^lussammat  Munia 
was  obviously  aware  of  the  fact  that  plaintiff  was  not  her  own 
daughtei's  son  and  equally  naturally  she  did  not  desci^ibe  him 
as  su  h.  But  if  he  was  (as  he  alleges)  the  son  of  her  hus- 
band's daughter  by  a  former  wife,  she  would  not  unnaturally 
refer  to  him  as  "  a  kind  of  daughter's  son,"  when  she  speaks 
of  her  husband's  relations.  At  all  events  we  have  her  clear 
admission  tlinr  plaintiff  was  "in  a  sense"  her  daughter's  son 
and  we  know  that  she  had  herself  no  daughter.  The  only 
inference  therefore  that  can  in  reason  be  drawn  is  that  plaintiff 
'  is  the  son  of  a  daughter  of  Bishan  Lai  by  another  -s\ife  and 
that  Mussammat  Munia  i"ecognis2d  him  as  such.  In  our  opinion 
this  admission  on  her  part  is  a  very  weighty  piece  of  evidence 
in  favour  of  plaintiff. 

The  last  question  is  whether  the  defendants  are  entitled 
to  any,  and  if  so  to  what  compensation  for  improvements 
alleged  to  have  been  made  by  them.  The  District  Judge  finds 
that  Mussammat  Paibati,  plaintiff's  mother  in  no  way 
acquiesced  in  defendant's  treatment  of  the  property  and  that 
plaintiff  himself  only  acquired  an  active  intet  est  in  the  property 
"when  his  mother  died  in  1889.  Bnt  he  holds  that  if  plaintiff 
is  to  get  a  decree  it  must  be  on  the  condition  of  paying  a   sum 
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o£  Rs.  7,000  b/  way  of  compensation  to  defendants  because 
even  if  plaintiif  did  not  consent  to  the  buildings  and  repairs 
made  by  defendants,  he  did  not  object  to  the  same.  The 
learned  Judge  admits  that  defendants  have  for  many  years  had 
the  benefit  of  their  expenditure  on  the  house,  but  he  holds  that 
it  is  only  equitable  that  plaintiff  if  he  is  to  succeed,  should  pay 
"  something  of  this  expenditui'e." 

The  alleged  improvements   effected   by  defendants    are   as 
follows  : — 

(1)  the  building   of   a   temple  in   the   compound,     The 

value  of  this  temple  is  estimated  at  Rs.  2,700  ; 

(2)  the  sinking  of  a  well  said  to  have  cost  Rs.  300  ; 

(3)  the  building  of  an  upper  storey  to  the  house,   valued 

at  Rs.  2,500,  and 

(4)  repairs  to  the  house  valued  at  Rs.  1,500. 

There  is  no   evidence  whatever    to    show     that     plaintiff 
knew  of  or  acquiescjed  in,  the  making  of  any  of  these  so    called 
improvements  and,  as  defendants  had   purchased  from   a  widow 
whose  estate  they  must  be  taken  to  have  known  was  of  a  limited 
nature,  it  is  not  unreasonable  to  hold    that   any  improvements 
effected  by  them  were  done  at  their  own   risk.     Nor  is   it   easy 
to  understand  why  plaiutiff  should  be  compelled  to  pay   for   the 
erection  of  a  temple  in  the  compound  of  the  house,    an    erection 
which  he  may  himself  i-egard  as    detracting   from,    rather  than 
adding  to,  the   value    of  the   house.     The   repairs  again   were 
effected  some  15  years   before  suit    and    we    cannot   agree   that 
plaintiff  should  be  made  to  pay  the   full  amount    said   to   have 
been  expended  by    defendants   in  effecting  those   repairs.     For 
all  these  years    the    defendants   have    had  the    benefit   of   the 
property  and  of  the  i-epairs  made    by  them  and  a  very  consider- 
able deduction  would  have  to  be  made  for  depreciation  by  reason 
of  ordinary  wear  and  tear.     Upon  the  whole,  we   think   that   if 
plaintiff  is  made  to  pay   a   reasonable  sum  as    compensation   to 
defendant   for  their  expenditure    upon   the    upper    storey   and 
the  well  i.e.,  a  sum  of,  say,  Rs.  1,400  which  represents  half   the 
alleged  expenditure  thereon  by  defendants)  no  further   demand 
can  reasonably  be  made  upon  him.     As   regards  the  temple,  we 
think  that  upon  the  principle  laid  down  in  Premji  Jivan  BJiati  v. 
Haji  Cassum  Juma  Ahmed  (1)  defendants  are  at  most  entitled  to 
remove  the  materials,  but  cannot  ask  for  compensation  in  money. 
We  accordingly  hold  that  plaintiff  is   entitled  to   a   decree   for 
possession  of  the  property,  conditional  on  his  paying  Rs.    1,400     j 
to  defendants  and  that  in  the  event  of  plaintiff   complying  with 

(1)  (1895)  I.  L.  R.  XX  Bom.  298 


August,  1913.]  COTIL  JUDGMENTS— No.  78.  281 

tlie  conditions  of  this  decree,  defendants  shall  be  entitled  to 
remove  the  materials  of  the  temple  within  a  period  of  three 
months  from  the  date  of  plaintiff's  compliance  as  aforesaid.  The 
appeal  is  accepted  with  costs  thronghoat. 


No.  78. 
Before  Hon.  Mr.  Justice  Robertson,  and  Hon.  Mr.    Justice 

Shah  Din. 
GHANNO  RAM  AND  OTHERS— (Plaintiffs)— APPELLANTS 

Versus 
MUSSAMMAT  THARI  BAl— (Defendant)— RESPONDENT. 

Civil  Appeal  No.  872  of  1909. 

Custom— succession — daughter  s  son  in  presence   of   collaterals — Bhatias 
of  the  town  of  Kangarh,  Muzaffargarh  district —Hindu  Law. 

Held  that  it  had  not  been  proved  that  Bhatias  residing  in  the  small  town 
of  Kangarh  in  the  Muzaffargarh  district  follow  a  custom  modifying   Hindu  • 

Law  to  the  extent  of  excluding  daughters  and  their  sons  in  favour  of  separa- 
ted collaterals. 

First  appeal  from  the  decree  of  F.  B.  R.  Spencer,  Esquire, 
Divisional  Judge,  Multan,  dated  4th  May  1909. 

Shadi  Lai  for  appellants. 

Muhammad  Shafi  for  respondent. 

The  judgment  of  the  Court  was  delivered  by — ■ 

Robertson,  J. — The  facts  of  this   case   aie    fully   given   in    }9th  Febu.  WIS. 
the  judgment  of  the  lower  Court.     The  real  question  in    the  case 
is  whether  the  paities  a'c  governed  by    Hindu  Law   or  agricul- 
tural custom. 

The  lower  Court  has  found  that  they  are  governed  by 
Hindu  Law,  and  after  hearing  the  case  fully  and  ably  argued 
for  the  appellants,  Ave  see  no  reason  to  differ  from  this  finding. 

The  parties  are  Bhatias  of  the  Muzaffargarh  district, 
belonging  to  the  small  town  of  Kangarh. 

They  certainly  own  a  considerable  amount  of  land,  but 
they  belong  to  a  strict  Hindu  community,  who  do  not  permit 
widow  lemarriage.  They  are  described  at  page  297  of 
Ibbetson's  Punjab  Ethnology  and  at  page  90  of  Rose's 
Glossary,  Volume  I.  The  point  actually  in  dispute  here  is 
whether  a  daughter's  son  succeeds  in  pi'eference  to  collaterals. 
The  collaterals  claiming  in  this  case  are  in  the  4th  deg  ee.  * 

Bhatias  rank  as  twice  born,  but  below  Aroras  and  Banias, 
according  to  Ibbetson. 

They  are  described  both  in  Ibbetson  and  in  Rose's  books 
as  "  very  strict  Hindus  for  more  so  than  the  other  trading 
classes  of  the  Western  Punjub  eschewing  ii  eat  and  liquor, 
They  do  not  practice  widow  remarriage  ". 
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In  tlie  Gazetteer  of  the  Muzaffargarh  district  tliey  are 
all  lumpetl  together,  page  67,  as  Kirars — no  separate  mention 
is  made  so  far  as  we  have  been  able  to  see,  of  Bhatias.  Some 
"  Kirars  "  are  said  to  be  agriculturists.  The  parties  in  this 
suit  however  ate  clearly  residents  of  Kangarh  carrying  on  the 
business  of  petty  shop-keepers  and  the  like,  and  the  Hindu 
community  amounts  to  more  than  half  the  town,  which  has 
about  3,600  inhabitants. 

As  regards  the  direct  evidence  of  the  exclusion  of  daughters 
by  collaterals  put  forward  by  the  plaintiffs,  we  can  only  say 
that  it  is  very  weak  indeed  In  the  lliioaj-i-am  Bhatias  are 
not  mentioned  by  name  specifically  and  one  "  instance  "  given 
among  Bhatias  of  the  exclusion  of  a  daughter  is  that  of  Tirath 
Ram's  own  widow,  and  appears  to  us  not  to  help  the  appellants 
at  all,  it  refers  principally  to  the  kiria  harm  ceremonies,  and 
though  it  mentions  the  collaterals  as  the  heirs  they  do  not 
seem  actually  to  have  succeeded,  and  Tirath  Ram  the  husband, 
grandfather  of  the  i  espondent,  was  alive.  On  his  death  the 
land  went  to  i^espondent  in  whose  favour  mutation  Avas  made 
and  who  has  possession,  and  the  "  instance "  itself  shows 
clearly  that  the  feeling  of  the  Bhatia  community  was  in  favour 
of  the  daughter's  son,  but  that  the  collaterals  who  ai^e  stated 
to  be  very  influential,  cairied  their  point. 

As  regards  the  oial  evidence   not  one   single   instance   was 

quoted,  so   far  as  we  could   ascertain,    which  could    be   shown 

clearly  to  have    been   a    case   of   the   exclusion   of  daughters  or 

daughter's  sons  by  relatives  of  the  deceased,  not  being  members 

with  him  of  a  joint  Hindu  family. 

Perhaps  t'le  strongest  piece  of  evidence  that  the  parties 
follow  Hindu  Law,  and  not  agricultux-al  custom,  is  contained  in 
the  statement  of  Lalu  Ram,  plaintiffs'  own  witness,  at  page 
61  of  the  paper  book.  He  shows  conclusively  that  among 
this  community  of  Bhatias  widows  do  not  get  a  life  tenure  of 
the  estate,  bat  merely  maintenance,  a  very  strong  proof  that 
they  follow  Hindu  Law,  as  this  is  a  well  known  incident  of  the 
joint  Hindu  family.  We  think  it  is  clearly  shoAvn  that  the 
parties  a  e  njt  go ve'ned  by  agricultural  custom,  and  we  con- 
sider the  evidence  quite  insatfiijient  to  prove  the  existence  of  any 
custom  modifying'  Hindu  Liw,  to  the  extent  of  excluding 
dauglitei's  ani  their  sons  in  favour  of  sepaiated  collateials. 
We  do  not  think  it  nejessary  to  call  on  the  respondent  for  a 
reply. 

The  appeal  fails  and  is  dismissed  with  costs. 
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No.  79. 
Before  Hon.  Mr.  Justice  Kensington  and  Hon. 
Mr.  Justice  Beadon. 

SAGHAR— (Plaintiff)— APPELLANT 

Versus 

NUR  CHAND  AND  OTHERS  -(Defendants)— 

RESPONDENTS. 

Civil  Appeal  No.  1090  of  1911. 

Limitation— Pre-emption  suit— in  respect  of  sale  requiring  sanction  of 
Deputy  Commissioner  starting  point  of  limitation  -Punjab  Pre-emption  Act 
//o/1905,  sections  21  and  2d— Indian  Limitation  Act  IX  of  IdOS,  article 
10. 

Held,  that  the  starting  point  of  limitation  for  a  pre-emption  suit  in 
respect  of  a  sale  of  land  is  not  affected  by  the  circumstance  that  the  sale 
requires  the  sanction  of  the  Deputy  Commissioner  before  it  becomes  effective. 

82  P.  R.  1912  {Said  Khan  v.  Mussammat  Matwala)  (I),  over-ruled. 

Further  appeal  from   the   Jecree    of   C.    L   Dundas,  Esquire,  Addi- 
tional Divisional  Judge,  Jhelum,    at    Rawalpindi,    dated    6th 
January  1911. 
Harris  for  appellant. 
Kan  war  Narain  for  respondents. 
The  judgment  of  the  Court  was  delivered  by — 

Kensington,  J.— The  two  appeals  Nos.  1090   and   1091  are  227id  March  1913. 
before  us  as   appeals    under    section  70   (1)  (b)  Punjab  Courts 
Act  as  it  stood  p dor  to  1912      The   question   to   be  determined 
is  whether  the  Lower  Courts  have  rightly   dismissed   plaintiff's 
pre-emption  suits  as  time-barred. 

The  suits  cover  two  petty  sales  of  the  9th  July  1908  in 
respect  of  half  shares  of  khasra  No.  969,  area  2/^  kanals.  The 
vendors  were  Jats  and  the  vendees  two  sets  of  brothers, 
Tarkhans  by  caste,  belonging  to  the  same  village. 

The  plaintiff-appellant,  a  Jat  of  the  village,  instituted  his 
suits  for  pre-emption  on  the  6th  January  1910.  The  unregis- 
tered deeds  covering  the  sales  recited  that  possession  had 
been  already  given,  and  this  is  undoubtedly  correct  as  the 
purchasers  at  once  began  building  houses  on  the  small  areas 
sold  to  them.  The  sales  were  entered  in  the  mutation  register 
on  the  27th  March  1909  It  was  then  discovered  that  the 
Deputy  Commissioner's  sanction  for  the  sales  was  required 
tinder  the  Land  Alienation  Act,  and  this  was   applied    for    and 

(1)  8?  P.  B.  1912. 
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obtained  on  the  19t]i  July  1909.  The  mutations  were  then 
formally  sanctioned  on  the  28th  July.  The  Lower  Courts  have 
discussed  the  question  of  limitation  somewhat  differently. 
The  Munsif  treated  the  cases  under  section  29  of  the  Pre- 
emption Act  while  the  Divisional  Judge  considered  article  10 
of  the  Limitation  Act  Schedule  I  to  be  applicable.  We  are 
inclined  to  say  that  the  learned  Divisional  Judge  was  right, 
but  this  particular  point  is  of  no  practical  importance  in  the 
present  cases,  as  possession  was  clearly  taken  at  the  time  of 
sale.  "Whichever  provision  of  the  law  is  applied  plaintiff's 
limitation  would  be  one  year  reckoning  from  the  9th  July  1908, 
and  his  pre-emption  suits  were  long  barred  by  time  on  the 
6th  January  1910. 

The  plaintiff  has  sought  to  bring  his  suits  within  time 
by  a  contention  that  the  starting  point  for  limitation  will  be 
the  1 9th  July  1909  when  the  Deputy  Commissioner's  sanction 
was  obtained  The  lower  Courts  have  agreed  in  disallowing 
thi?  contention,  and  we  should,  if  the  matter  was  entirely  open 
to  discussion,  have  had  no  difficulty  in  holding  that  they  were 
right.  The  law  nowhere  lays  down  that  extended  time  is  to 
be  given  to  a  pre-emptor  merely  because  the  sales  in  dispute 
were  to  start  with  in  contravention  of  the  Land  Alienation  Act, 
and  we  do  not  consider  it  open  to  the  Civil  Courts  to  invent 
a  starting  point  for  limitation  other  than  that  contained  in 
one  or  other  of  the  precise  provisions  applicable. 

Our  difficulty  has  been  that  exactly  the  same  point  came 
before  a  single  Judge  of  this  Court,  and  was  decided  by  him 
in  plaintiff's  favour  by  the  ruling  published  as  82,  P.  B.  1912. 
(Said  Khan  v.  Mussammat  Matwala  (1).  Curiously  enough 
the  decision  there  given  was  on  appeal  from  two  other  decrees 
of  the  same  Divisional  Judge  as  in  the  present  cases,  bearing 
date  one  day  after  the  decrees  now  before  us,  and  there  also 
the  lower  Courts  concurred  in  treating  the  suits  as  time 
barred,  but  our  learned  colleague  came  to  a  different  conclusion. 

We  have  considered  the  matter  in  the  light  of  82,  P.  R. 
1912  {Said  Khan  v.  Mussammat  Matwala)  but  we  find  ourselves 
unable  to  adopt  the  line  of  argument  there  used.  So  much 
of  the  ruling  as  is  taken  up  with  discussion  of  sections  20,  2 1 
and  26  of  the  Pre-emption  Act  is,  in  our  humble  judgment, 
immaterial  to  the  matter  really  in  dispute,  and  with  the  utmost 
respect  for  the  conclusion  of  our  learned  colleague  we  can  only 
say  that  there  appears  to  us  to  be  a   non   sequitur  in   his    argu- 

(1)  82  P.  R.  1912. 
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merit  where  he  goes  on  to  hold  that  the  starting  point  of 
limitation  was  the  date  of  the  sanction  given  by  the  Deputy 
Commissioner. 

A  pre-emptor  is  bound  to  bring  his  suit  within  time,  what- 
ever the  time  may  be,  and  he  cannot  be  allowed  to  extend  that 
time  by  asserting  that  the  sale  which  gives  him  his  cause  of 
action  is  a  nullity  iintil  the  provisions  of  the  Land  Alienation 
Act  are  fulfilled.  The  sale  is  none  the  less  a  sale  merely 
because  it  may  be  unenforceable  in  consequence  of  that  Act, 
and  if  eventually  sanctioned  by  the  Deputy  Commissioner  it 
becomes  effective  from  its  original  date. 

The  pre-emptor  was  no  doubt  placed  iu  a  difficult  position 
by  the  terms  of  section  21  (1)  of  the  Pre-emption  Act,  but 
the  Courts  are  constrained  to  administer  the  Liw  as  they  find 
it  without  reference  to  hard  cases,  and  we  observe  that  by  the 
terms  of  section  9  of  the  recently  amended  Act  1.  (Punjab) 
of  1913  the  difficulty  will  no  longer  arise,  so  that  the  matter 
ceases  to  have  much  importancp.  Under  the  Act  as  it  previously 
stood  we  are  obliged  to  say  that  we  are  unable  to  follow  the 
ruling  in  82,  P.  li.  1912,  and  in  our  opinion  the  present  suits 
were  time-barred.  The  appeals  ai'e  accordingly  dismissed, 
with  costs  to  the  vendee-defendant. 


No.  80. 

Before  Hon     Sir  Arthur  Reid,  Kt.,   Chief  Judge,  and  Hon. 
Mr.  Justice  Chevis. 

DELHI  CLOTH  AXD  GENERAL  MILLS  COMPANY, 
LIMITED,  DELHI— (Dependant)— APPELLANT 
Versus 
KANHIYA— (Plaintiff) -RESPONDENT. 

Civil  Appeal  No.  758  of  .910. 

Mercantile  transaction  -section  55,  Contract  Act — time  of  the  essence  of 
the  Contract. 

Where  a  contract  was  entered  into  between  a  mercantile  firai  and  a 
limited  company  for  the  purchase  of  500  bales  of  yam,  deUveiy  to  be  taken 
within  a  stipulated  time,  and  it  was  agreed  that  on  failure  to  take  delivery 
within  the  contract  period  interest,  insurance  charges  and  warehouse  rent 
would  be  paid  by  the  vendee. 

Held,  that  the  general  rule  is  that  in  a  sale  of  tliis  description  time  is 
of  the  essence  of  the  contract  and  that  the  terms  of  the  contract  were  in 
accordance  with  this  rule. 
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First  appeal  from  the  decree  of  Lola  Sri  Bam,  Poplai,  Additional 
District  Judge,  Delhi,  dated  the  4<th  May  1910. 

Shadi  Lai  for  appellant. 

MuhaniDiad  Shafi  and  Dalip  Singli  for  respondent. 

The  judgment  of  the  Court  was  delivered  by — 

nth  March  1913.  Sir  Arthur  E,eid,   C.  J. — This   is   a   suit   for   damages  by 

the  proprietor  of  the  firm  known  as  Ram  Dial  Babu  Ram  of 
Hathras,  based]  on  the  allegations  that  on  th^  24th  Marah 
1909,  he  purchased  500  bales  of  yarn  from  the  Cloth  and  General 
Mills  Company,  Limited,  Delhi,  at  Rs.  3-1-0  ^er  handle  of  10^ 
counts,  with  an  increase  of  one  anna  per  handle  for  each  consecu- 
tive count  up  to  161  counts,  the  condition  being  that  the  plaintiff 
could  take  delivery  of  the  goods  within  3^  months  on  payment 
and  that  on  failur-^^  to  take  delivery  within  the  contract  period 
he  would  pay  interest  at  the  rat)  of  ten  annas  per  cent,  oq  the 
goods  and  insurance  charges  and  godown  rent ;  that  the  plain- 
tiff advanced  Rs.  1,975,  to  the  defendant-company  as  earnest 
money ;  that  the  plaintiff  did  not  take  delivery  within  the 
period  of  3|  months,  but  that  on  the  16th  August  19J9,  he 
sent  a  notice  to  the  defendant-company  to  deliver  the  goods  to 
one  Kundan  Lai,  broker,  that  one  Deoki  Nandan  had  in  the 
meantime  sued  the  plaintiff  and  secured  the  attachment  of  the 
goods  ;  that  the  District  Judge  of  Delhi  appointed  the  plaintiff 
a  receiver  to  realize  the  goods  or  damages  in  the  event  of 
non-delivery,  and  authorized  him  to  sue  and  recover  the  goods 
or  damages  from  the  defendant ;  that  the  plaintiff,  on  the  19th 
November  1909,  gave  the  defendant  notice  to  deliver  the  goods 
within  24  houi  s,  and  that  the  defendant's  failure  to  deliver 
gave  the  plaintiff  a  cause  of  action. 

The  suit  was  filed  on  the  24th  November  1909.  On  the 
27th  August  1909,  the  defendant-company  had  through  their 
Counsel  offered,  without  prejudice,  to  allow  the  plaintiff  to  get 
the  injunction  of  the  District  Court  cancelled  and  to  take 
delivery  of  the  goods  within  three  days  on  payment  of  interest, 
rent  and  insurance  charges,  &c.,  with  the  condition  that  after 
those  three  days  the  plaintiff  would  lose  all  right  to  the  goods. 

The  third  clause  of  the  contract  sued  on  is  as  follows  :  — 
"  3.     Period.— From  the  24th  March   1909,   to  the  7th  July 

"  1909.     No  bale  shall  be  taken  delivery  of  within  the  first    1^ 

"  out  of  3|  months.     The  entire   good&  shall   be  taken  delivery 

"  of  in  the  next  two  months." 

The  amount  claimed  as  damages  was  Rs.  8,459-7-0   and  the 

Court  below  gave  the  plaintiff  a  decx^ee  for  Rs.   3,742  and  costa 

in  proportion. 
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The  first  three  grounds  taken  in  appeal,  viz.,  (1)  that  the 
plaintiff,  Madan  Lai,  had  no  right  to  sue  alone,  the  contract 
being  made  with  the  firm  and  releases  by  Babu  Ram  not  being 
proved ;  (2)  that  the  plaintiii  neither  sued  as  a  receiver, 
nor  could  sue  as  such  without  the  sanction  of  the  Court  appoint- 
ing him  a  receiver,  and  (l^)  that  the  plaintiff  could  not  sue  in 
two  capacities,  the  parties  and  the  causes  of  action  being 
different,  were  overruled  at  the  hearing,  the  District  Court 
having,  in  a  suit  between  Babu  Lai  and  Deoki  Naudan,  proprie- 
tors of  the  firm  of  Deoki  Nandan,  Babu  Lai,  plaintiffs,  and 
Madan  Lai,  Babu  Ram,  Salig  Ram,  Sagar  Mai  and  Kesho  Das, 
proprietors  of  the  firm  of  Ram  Dial  Babu  Lai,  defendants, 
ordered  as  follows  on  tne  11th  ISTov^ember  1909: — 

'*  Plaintiff  applies  for  the  injunction  to  be  cancelled  and 
"  plaintiff  appointed  a  receiver  to  take  delivery  of  the  goods 
"  from  the  Delhi  Cloth  and  General  ]\Iills,  and  to  sell  them 
"  under  the  terms  of  an  agreement  arrived  at  between  the 
"  parties.  Defendants  N"os.  1,  4  and  5  agree  to  this  before  me  and 
"  plaintiffs'  counsel  also.  Order  to  be  issued  as  above  ;"  and 
having  farther  ordered  on  the  4th  December  1909,  as  follows  : — 

"  Prem  Lai,  for  plaintiffs,  now  states  that  he  does  not 
*'  wish  to  be  a  joint  receiver  and  is  content  with  defendant 
"  No.  1  alone,  i.  e.,  Madan  Lai,  to  be  appointed  receiver.  I 
"  accordingly  order  that  defendant  No.  1  be  made  sole  receiver 
"  to  bring  the  suit." 

The  remaining  grounds  of  appeal,  however,  have  force  :  — 

(4)  that  time  was  of  the  essence  of  the  contract ; 

(5)  that  the  plaintiff  having  failed  to  take  delivery 
within  the  stipulated  period  broke  the  contract 
and  is  not  entitled  to  sue  ; 

(6)  that  the  defendants  i-escinded  the  contract  and  weie 
justified  in  doing  so  ;  and 

(7)  that  the  plaintiff  is  not  entitled  to  any  damages. 

The  record  contains  ample  evidence  that  the  price  of  yarn 
fluctuated  daily.  On  the  9th  June  1909,  the  defendant  wrote 
to  the  pla'ntiff  pointing  out  that  not  one  bale  had  been  taken 
delivery  of,  that  only  one  month  of  the  term  of  contract  remain- 
ed,  and  that  the  goods  should  be  removed.  On  the  ^^rd  July 
the  defendant  wrote  to  the  plaintiff  that  no  x^eply  had  been 
received  ;  that  the  term  of  the  contract  would  expii-e  within 
four  days  ;  that  not  one  bale  had  been  taken  delivexy  of  and 
that  the  goods  would  be  charged  with  interest,  godown  rent 
and  insurance.     On  the  7th  July  1909   the  plaintiff  replied  that 
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the  goods  would  be  removed  within  two  months.     On  the  10th 
July    1909,    the   defendant   wrote    expressing   ) egret  that   the  j; 
plaintiff's  suggestion  could  not  be  complied  with   and  added,  on  { 
the   12th    Julj,   that,  as    requested  orally,   no  steps    would  be  S 
taken  for  two  days,  but  that  if  "  bargain  "  of   the    ready    made 
goods  was  not  struck   within  that   period,  the   company   would 
sell  the  goods  on   the    plaintiff's    behalf.     The    defendant-com- 
pany then   wrote    to  many  possible  purchasers,  asking  for  offers  isl 
for  the  500  bales,  and  received   several    replies.     On    the    19th 
July  the  defendant  wrote  to   the  plaintiff  that  the  plaintiff  did  . 
not  take    delivery    of     any    of    the    yam,   though    fx^equentlyi 
requested  to  do  so  ;  that  no  one  had  offered  more  than  Rs.  3  per '  i 
bundle ;  that  Rs.    1,250   on  account   of   loss   at   one    anna   per  ■■ 
bundle,    Rs   93-12-0   on   account  of   godown  rent  and  insurance 
charges  and  Rs.  116-2-6  on  account   of  interest    after   deducting 
interest  on  the  earnest  money,  making  Rs.  1,4.59-14-6  in  all,  was  ^ 
due;  that  the  balance  of  the  earnest  money    was    Rs.    515-1-6  ;;■ 
that  the  defendant  could  come  and  take  it  and  that    no   interest  !• 
would    be     allowed    on    this    balance.       The    statement    thati 
Rs   515-1-6  only  was  due  was  frequently  repeated  by  the  defen-  ' 
dant. 

The  Court  below  has  held  that  there  was  no  cancellationj 
or  rescission  by  defendant  of  the  contract  and  that  the  plaintiff 
consequently  had  a  light  to  sue.  The  defendant  frequently, 
stated  that  the  plaintiff's  rights  in  the  yarn  had  been  extin-; 
guished  and  that  all  that  the  plaintiff  was  entitled  to  was  a  sum, 
of  Rs.  515-1-6.  Clause  8  of  the  contract — ''After  the  expires 
of  the  term  of  contra  't  the  goods  shall  be  at  otir  (plaintift"s^' 
risk  in  every  way,"  has  been  relied  on  by  the  Court  below  a&li| 
proving  that  after  the  expiry  of  3,!,  months  the  defendant  was  tor 
hold  the  goods  at  the  risk  of  the  plaintiff  and  on  his  behalf  and! 
■  was  to  be  reimbursed  by  charging  interest,  godown  rent  anc 
insurance  for  which  the  earnest  money  was  ample.  The  Couri; 
below  has  apparently  overlooked  the  7th  clause  of  the  contraci! 
which  rests  in  the  defendant's  discretion  to  sell  the  goods  afteii 
expiry  of  the  term  of  contract  whenever  it  thought  fit,  if  thi 
plaintiff  failed  to  take  delivery  before  the  expiiy  of  the  term: 
This  clause,  nioi*eover,  empowered  the  defendant  to  lealizi. 
damages  in  i-espect  of  rent,  insurance  and  interest,  &c.,  from  th'  ■ 
date  of  contract  to  the  date  of  sale. 

Counsel  for    the  plaintiff -respond-  nt    relied  on    the    secom 
paragraph    of  section  55  of  the  Contract  Act,  but   the   intentio:  ii 
of  the  parties  having,  in  our  opinion,  been  that   time   shoald  b 
of  the  essence  of  tlie  contract  this    paragraph  is   not  ajiplicablt 
The  general  rule  is  that  in    a   sale   of  this   description   time  i 
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of  the  essence  of  contract,  and  the  terms  of  the  contract  are   in 
accordance  with  this  rule. 

Under  section  120  of  the  Contract  Act  wrongful  refusal  by 
the  purchaser  to  accept  the  goods  sold  to  him  amounts  to  a 
breach  of  a  contract  of  sale,  and  such  lefusal  by  the  plaintifE- 
respondent  has  been  established.  Plaintiff-respondent  failed 
to  prove  that  the  rate  on  the  7th  or  8th  July  1909,  exceeded 
the  Rs.  3  per  bundle  alleged  by  the  defendant-appellant  and 
the  plaintiff-respondent  was  entitled  only  to  Rs.  515-1-6 
admitted  by  the  defendant-appellant.  The  appeal  is  in  respect 
of  the  amount  decreed  in  excess  of  this  sum  and  is,  therefore, 
decreed  with  costs  here  and  below.  The  result  is  that  the 
cross-objections  are  disallowed. 


No.  81. 

Before  Hon.  Mr.  Justice  Uattigan   and  Hon.  Mr.  Justice 
Scott  Smith. 

JESA  LAL  AND  OTHERS— (Defendants)— APPELLANTS 

Versus 

MUSSAMMAT  GANGA  DEVI  AND  OTHERS 

—(Plaintiffs)— RESPONDENTS. 

Civil  Appeal  No.  1081  of  1910. 

Indian  Evidence  Act,  section  QO— genuineness  of  document  30  years  old — 
Custom  Puchhrat  Brahmains  of  Multan. 

Held  that  in  this  country  Courts  should  act  with  caution  in  drawing 
any  presumption  as  to  the  genuineness  of  a  document  over  30  j'ears  old 
tendered  in  evidence,  and  should  not  accept  it  merely  because  it  is  alleged 
to  have  been  executed  more  than  30  j'ears  before  suit.  Before  a  Court  is 
justified  in  making  a  presumption  in  favoiu  of  the  genuineness  of  any  such 
document  it  should  be  satisfied  aliunde  that  there  is  good  ground  for  accept- 
ing it  as  a  true  document. 

Held  also  that  defendants  had  failed  to  prove  that  Puchhrat  Brahmins 
of  Multan  City,  contrarj-^  to  the  provisions  of  t^eir  personal  law,  were  govern- 
ed by  custom  whereby  the  collaterals  of  a  deceased  proprietor  were  entitled 
to  succeed,  in  preference  to  his  daughters  to  property  of  which  he  was 
absolute  and  exclusive  owTier. 

160  P.  L.  R.  1906  {Gulab  Singh  v.  Mohar  Singh)  (1),  followed. 
71  P.  R.  1906  {Azimat  Singh  v.  Kalwant  Singh)  (2),  distinguished. 
First  appeal  from  the  decree  of  F.  B.  B.  Spencer,  Esquire,  District 
Judge,  Multan,  dated  the  27th  Jtdy  1910. 
Shadi  Lai  for  appellants. 
Sheo  Naran  for  respondents. 


II 


(1)  160  P.  L.  R.  1906.  (2)  71  P.  R.  1906. 
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The  judgment  of  the  Court  was  delivered  by — 
30^^  April  1913.  Rattigan,  J. — The  parties  are  Puchhrat  Brahmins  of  Multan   ;'  - 

city   and   the   pedigree   table   given   in    the  judgment    of  the     j 
District  Judge  explains  their  relationship. 

The  plaintiffs  are  the  daughters  of  Thakar  Das,  son  of 
Sobh  Raj,  who  died  without  male  issue  on  the  15th  April  3909, 
and  defendants  are  the  great  grandsons  of  Jindu  Ram,  the 
brother  of  the  said  Sobh  Raj,  Plaintiffs  claim  the  property  in 
dispute,  which  consists  of  4  houses,  certain  jewellery  and  a  cow, 
on  the  ground  that  it  belonged  solely  to  their  late  father  and 
that  they  are,  under  Hindu  Law,  the  heirs  thereto 

Defendants  deny  plaintiffs'  rights  on  two  grounds.     In  the 
first   place,   they   assert   that  Thakar   Das   was   a  member   of 
a  joint  Hindu  family  and    that  the   property   left  by  him  was 
owned  jointly  by  him  and  by  themselves.     In  the  second  place, 
they   contend   that   by  custom   obtaining  among   Brahmins   of 
Multan  cit^-,  a  daughter  has  no  right  to  succeed  to  property  left 
by  her  father  in  the  presence  of  the  deceased's  collatei'al  heirs 
and  this  too  despite  the  fact  that  the   deceased  was  not  a  mem- 
ber of   a  joint   Hindu   family  and  did    not   own  such  property 
jointly  with  the   collaterals,    but  in  his   own    exclusive   right.  jJl 
The  District  Judge  found,  after  a  careful   and   exhaustive  con- 
sideration of  the  evidence,    that   the  deceased  Thakar  Das  was 
not  joint  Avith  defendants  at  the  time   of   his   death,    but   was 
exclusive  owner  of  the  four  houses  specified   in  the  plaint,   and 
that  defendants  had   failed  to   establish  the  custom  which  they  I 
alleged.     He  accordingly  granted  plaintiffs  the  decree  for  which  f  i 
they  prayed,  but   in   so  doing   apparently   overlooked  the   fact   i 
that  plaintiffs'  pleader  had  given  up  all  claim   I'especting   the  ' ! 
jewellery  alleged  to  be  in  defendants'  possession.     As  the  learn-  ■ 
ed  Judge  had    himself  found,    upon   the    6th  iesue,  that  there:: 
was  no  evidence  that  Thakar  Das,  had  left  any  jewellery,  the »' 
decree  for   recovery    thereof   or  for   their  value  was   obviously  'I ' 
pro-tanto  ei-roneous.     It   is   somewhat    curious,    however,   that 
defendants  in  their   grounds   of   appeal   have    taken  no  special 
objection  to  this  part  of  the  decree  and  neither  side   referred  toll 
this   matter  in  argument  before  us.     As  it  has  been   ignored  by 
'  both  parties,  we  may  assume  that  they  are  botli    satisfied   with  i 
the   finding   of   the    District   Judge    that    Thakar    Das   left  no 
jewellery  and  that  plaintiffs  have  no  intention  of  attempting  to  t 
(xecute  that  part  of  the  decree. 

As  regards    the   houses,   however,  defendants   contest   the 
findings  of  the  District  Judge  both  upon  the  1st  and  2nd  issues 
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and  also  upon  the  fourth  issue,  and  it  is  these   questions  which 
we  have  to  decide  upon  this  appeal. 

In  support  of  their  allegation  that  their  late  father,  Thakar 
Das,  separated  many  years  ago  from  his  brother,  Jindu  Ram, 
plaintiffs  rely  (1)  upon  an  award  (exhibit  page  13)  alleged 
to  hare  been  made  by  arbitrators  on  the  27th  January  1878, 
whereby  the  said  arbitrators  allotted  the  four  houses  now  in 
dispute  to  Thakar  Das,  and  certain  other  houses  to  Jindu  Ram, 
and  (2)  upon  the  fact  that  since  187S,  Jindu  Ram  and  his 
descendants,  on  the  one  hand,  and  Thakar  Das  on  the  other 
hand,  dealt  with  the  properties  in  their  re-pective  hands  as  if 
they  were  sole  owners  thereof. 

As  regards  exhibit  page  13,  Mr.  Shadi  Lai,  contends  tha*^^  it 
is  in  reality  a  deed  of  partition,  effe  -ted  by  the  parties  them- 
selves and  urges  that  its  real  nature  was  disguised  and  it  was 
described  as  an  award  merely  for  the  purposes  of  evading  the 
law  as  to  registration  and  stamp  duty.  In  this  connection  the 
learned  counsel  relies  upon  No.  7\,P.B.  1906  {Azimat  Singh 
V.  Kalwant  Singh)  (1),  and  argues  that  the  so-called  awai'd  was 
inadmissible  in  evidence.  In  our  opinion  this  contention  has  no 
force.  It  is  clear  from  the  agreement,  dated  30th  November 
1877  (Exhibit  page  12),  that  the  two  parties  were  desirous  of 
having  their  property  partitioned  by  arbitrators,  and  that  they 
had  not  themselves  actually  divided  that  property  is  obvious 
from  the  fact  that  it  took  the  arbitrators  nearly  two  months  to 
effect  the  partition.  The  facts  are  obviously  distinguishable  from 
those  dealt  with  in  the  judgment  reported  as  No.  71  P.  B. 
1906  {Azimat  Singh  v.  Kalwant  Singh)  (1),  and  No.  IGO  P.  L.  B. 
1906  {Gulab  Singh  v.  Mohar  Singh  (2)  is  authority  for  the 
proposition  that  the  mere  fact  that  the  parties  signed  the 
deed,  does  not  effect  its  character  as  an  award  of  ai'bitrators. 
As  such  it  was  clearly  exempt  From  i^egistration  under  clause  (i) 
of  section  17  of  the  then  Registmtion  Act  (III  of  1877).  The 
next  argument  is  that  neither  the  agreement  of  the  30th  Novem- 
ber 1877  (Exhibit  page  12)  nor  the  award  (Exhibit  page  13) 
has  been  duly  proved.  Both  these  documents  were  more  than 
30  years  old  at  the  date  of  suit,  and  they  were  both  produced 
from  the  custody  of  plaintiffs  who  would,  in  the  ordinary  course 
of  things  as  the  heirs  of  Thakar  Das,  have  their  custody.  In 
the  circumstances,  the  Court  is  entitled  to  presume  under  section 
90  of  the  Indian  Evidence  Act,  that  the  deeds  are  genuine  and 
were  duly  signed  by  the  persons  whose  signatures  they  pur- 
port to  bear.  We  readily  concede  that  in  this  country  the  Courts 

(1)  71  P.  R.  1906.  (2)  160  P.  L.  i?.  1906. 
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should   act   with    caution   in   drawing  any   such   presumption, 
and  that  they  should  not   accept   a   document   merely   because 
it  is  alleged  to  have  been  executed  more  than    30  years  before 
suit.     Before  a  Court  is  justified  in   making   a    presumption   in 
favour  of  the  genuineness  of  any   such   document,  it   should   be 
satisfied  aliunde  that  there   is   good  ground   for  accepting  it   aa 
a  true  document.     In  the   present   case  we   consider  there    are 
^    facts  which  tell  strongly   in  favour  of  the   genuineness  of  both 
documents.     As  regards  exhibit  page  12,  we  have  the   evidence 
of  the  witness,  Hotu  Ram,  who  swears  that  it   bears  his   signa- 
ture and  that  he  signed  it  at  the  request  of  Jindu  Ram,  and  we 
have   the   further    fact  that    the    stamp -vendor,    Mangat   Rai, 
proves  that  the  stamp  on  it  (No   165  in   his  register)  was   sold 
by  him  on  the  :30fch  November  1877  to  Thakar  Das.     The  deed, 
it  is  true,  is  dated  29th  November  1877,  but  we  do  not  consi  ler 
the  difference   in  dates    as  very   material.     It   is   quite  possible 
that  the  stamp  was  actually  sold   on   the  29th   November    1877 
and  that  the  vendor  did  not  enter  the  sale  in  his  register  till  the 
following  day.       It  is    alleged,  and  indeed  it  is   clear  from   the 
terms  of  exhibit  page  12,   that  the  agreement   between  Jindu 
Ram  and  Thakar  Das   was   drawn  up  in   counterparts,  and  in 
corroboration   of  this  fact   we  have   another   entry  in   Mangat 
Rai's  register  to   the    effect  that  another  stamp-paper,   of  like 
value,  was  sold  the   same   day  to  Thakar   Das  (entry  No.    164 
in  his  register). 

Then  as  to  the  award  (exhibit  page  13),  we  have  the  evi- 
dence of  Ranjit  Rai  who  deposes  that  his  deceased  fathor, 
Dhallu  Ram,  was  a  petition-writer  and  that  the  award  was 
written  by  the  said  Dhallu  Ram,  whose  writing  he  identified. 
In  addition  to  this,  we  have  it  clearly  proved,  and  indeed  now 
admitted  by  Mr.  Shadi  Lai,  that  for  many  years  fast  both 
Jindu  Ram  and  Thakar  Das  have  been  dealing  with  the 
properties  respectively  allotted  to  them  by  this  awar  1,  as  if 
such  properties  belonged  to  them  absolutely  and  in  exclusive 
ownership. 

Both  Jindu  Ram  and  Thakar  Das  are  dead,  and  it  is  also 
proved  that  Pandit  Gopi  Nath  one  of  the  arbitrators,  is  also 
dead  (see  the  evidence  of  his  son,  Chaudri  Shib  Dyal).  Plain- 
tiffs also  allege  that  the  other  arbitrator  Asa  Nand  is  dead, 
and  no  attempt  has  been  made  to  controvert  this  allegation. 
In  the  circumstances  while  we  are  fully  alive  to  the  danger  of 
accepting  documents  as  genuine  merely  because  they  are  said 
to  be  "ancient,"  we  are  satisfied  in  the  present  case  that  both 
exhibit  page  12  and  exhibit  page  13  were  duly  executed  by  the 
.  persons    whose    signatures    appear    thereon,  and    in  relianc* 
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upon  those  documents  and  upon  the  conduct  of  Jindu  Ram 
and  Thakar  Das  since  1878,  in  dealing  with  their  respective 
properties,  we  have  no  hesitation  in  agreeing  with  the  District 
Judge  that  Thakar  Das,  at  the  time  of  his  death,  was  not 
joint  with  defendants  but  was  the  exclusive  owner  of  the 
houses  in  suit.  There  remains  the  question  whether  defen- 
dants have  established  a  custom,  contrary  to  the  rules  of  their 
personal  law,  whereby  the  collaterals  of  a  deceased  pro- 
prietor are  entitled  to  succeed,  in  preference  to  his  daughters, 
to  property  of  which  he  was  absolute  and  exclusive  owner. 
Upon  this  part  of  the  case  we  did  not  think  it  necessaiy  to 
call  upon  Mr.  Sheo  N'arain  to  reply.  The  parties,  it  must  be 
remembered,  are  Brahmins  living  in  a  city,  and  the  custom 
which  they  have  attempted  to  set  up  is  not  a  family  custom 
but  one  which  they  would  have  us  believe  obtains  among 
various  clas  es  of  Brahmins  not  only  in  Multan  city,  but  also 
in  the  Districts  of  Muzaffa'garh  and  Dei'a  Ghazi  Khan.  Some 
witnesses  have  deposed  that  in  certain  cases  the  male  members 
of  a  particular  family  have  succeeded  to  property  in  the  pre- 
sence of  the  deceased's  daughters,  but  the  instances  are  of  the 
vaguest  possible  description  and  admit  of  many  possible  ex- 
planations. In  some  cases,  the  deceased  and  the  persons  who 
succeeded  were  probably  joint  in  property  ;  in  others  a  family 
arrangement  was  possibly  arri^'ed  at ;  and  in  every  caso  it 
would  be  a  woman  who  would  have  to  contend  with  males. 
We  cannot  possibly  believe  that  there  is  tijis  very  general 
custom  obtaining  throughout  many  districts  among  a  class  who 
are  in  no  way  agriculturists  but,  on  the  contrary,  towns-folk 
and  members  of  a  caste  which  would  above  all  others  have 
regard  to  the  rules  of  Hindu  law.  We  hold,  therefore,  that 
defendants  have  failed  to  prove  the  custom  upon  which  they 
rely.     The  result  is  that  the  appeal  is  dismissed  with  costs. 

No.  82. 

Before  Eon.  Mr.  Justice  Robertson  and  Eon.  Mr.  Justice 

Shah  Din. 

MUSSAMMAT  SARDAR  BEGAM— (PLAii^TiFy)  - 
APPELLANT 

Versus 
MEHR  CHAND  AND  ANOTHER— (Defendants)— 
RESPONDENTS. 
Civil  Appeal  No.  963  of  1909. 

Chil  Procedure  Code,  1908,  order  21,  rule  63— ««j(  by  objector  to  establish 
her  right  to  the  property  attached  in  execution  of   a  decrte   against  her  hut- 
band—xaluation  of  suit  for  purpotes  of  jurisdiction. 
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The  suit  was  brought  by  the  wife  of  a  judgment-debtor  for  a  declaration 
that  a  certain  house,  which  had  been  attached  in  execution  of  a  decree  against 
her  husband  for  Rs.  271-4-0  was  in  reality  her  property,  having  been  made 
over  to  her  in  lieu  of  dower,  the  value  of  the  house  being  given  as  Rs.  5,414. 

Held,  that  in  suits  of  this  nature  where  the  right  to  maintain  the 
attachment  as  between  the  objector  and  the  decree-holder  is  all  that  is  in 
dispute,  the  value  of  the  suit  for  purposes  of  jurisdiction  is  the  decretal 
amount,  but  where  the  objector,  as  in  this  case,  seeks  for  a  declaration  of  her 
own  title  as  against  both  decree-holder  and  judgment-debtor  which  covers 
the  whole  property  the  value  of  the  suit  is  the  value  of  the  property  involved 
vmless  the  judgment-debtor,  though  pro  forma  a  party,  has  no  interest  of  any 
kind  in  the  decision. 

Held  also,  that  a  confession  of  judgment  is  not  equivalent  to  an  absence 
of  interest. 

Dioarka  Das  v.  Kameshar  Prasad  (1),  followed. 

Krishnasami  Naidu  v.  Somasundaram  Chettiar  (2),  Dhan  Devi  v. 
Zamurrad  Begam  (3),  55  P.  R.  1906  {Bishmi  v.  Lai  Singh)  (4),  142  P.  R.  1906 
(Zorawar  Singh  v.  Dewa)  (5),  C.  A.  6-15  of  1910  (unreported)  and 
94  P.  R.  1908  (F.  B.)  {Sher  Ali  Shah  v.  Lnchman  Das  (6),  referred  to. 

Ft7'st  appeal  from  the  wder  of  Bhai  Umrao    Singh,  District  Judge, 
Gurdaspur,  dated  the  19th  April  1909. 

Labliu  Ram  for  appellant. 

Sohan  Lai  for  respondents. 

The  judgment  of  the  Court  was  delivered  by — 

3rd  March  19 \S.  Robertson,  J. — In   connection     with  this    appeal   a  preli- 

minary objection  has  been  raised  by  Bakhshi  Sohan  Lai  for  the 
respondent  that  the  appeal  lies,  not  to  this  Court,  but  to  that  o£ 
the  Divisional  Judge,  the  value  of  the  suit  being  less  than 
Rs.  5,000. 

This  is  a  suit  brought  by  the  wife  of  a  judgment-debtor 
claiming  that  a  certain  house  which  has  been  attached  in 
execution  of  the  decree  against  her  husband  for  the  sum  of 
Rs.  271-4-0  is  in  reality  her  property,  having  been  made  over  to 
her  in  lieu  of  dower.  The  contention  by  the  learned  pleader 
for  the  respondent  i>  that  the  value  of  the  suit  is  the  amount  of 
the  decree  for  which  rittachment  was  made  and  not  the  value  of 
the  property  in  suit.^__Iiii  giippnrf,  of  his  contention  he  has 
quoted  certain  judgments  of  this  and  other  Courts.  None  of 
them  are  exactly  on  all  fours  with  this  case,  the  one  princ'pally 
relied  upon  by  the  learned  Counsel  being  Krishnasami  Naidu  v. 
Somasundarcm  Chettiar  (2).  It  appears  that  the  question 
whether  in  cases  resembling  the  present  the  value  of  the  suit  is 

(1)  (r^94)  I.  L.  R.  17  All  69  (74).  (4)  55  P.  R.  1906. 

. .  (2)  (1906)  /.  L.  R.  30  Mad.  .^35  (F.  B.).  (5)  142  P.  R.  1906. 

(3)  (1905)  I.  L.  R.  27  All.  440.  (6;  94  P.  R.  1908  (F.  B.). 
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the  value  of  the  property  involved  or  only  the  value  of  the 
decree  in  respect  of  which  it  has  been  attached  is  exceedingly 
well  dealt  with  in  DwarJca  Das  v.  Kameshar  Prasad  (1).  In  that 
judgment  it  is  remarked  : — 

"In  a  suit  under  section  -83  of  Act  No.  XIV  of  1882 
•'  in  which  the  claimant-objector  is  the  plaintiff  and  the 
"  execution-creditor  is  the  defendant,  and  in  which  the  judg- 
"  ment-debtof  is  not  party  as  a  defendant,  the  questions  as  to 
"  the  title  of  the  judgment-debtor  which  it  may  be  necessary  to 
"  decide  are  decided  solely  between  the  parties  to  the  suit,  and 
^'  a  decision  of,  or  involving  those  questions  of  title,  would  not 
"  operate  as  res-judicata  under  section  13  of  Act  No.  XIV  of 
"  1882,  should  the  same  title  be  in  issue  in  any  subsequent  suit 
"  between  either  of  the  persons  who  was  a  paity  to  the  suit 
'•  under  section  283  and  the  person  who  was  the  judgment- 
"  debtor  in  the  proceedings  to  which  the  suit  under  section  283 
"  related,  or  those  who  claimed  title  through  them  respec- 
'•  tively. 

"  On  the  other    hand,    when   the   claimant-objectov    makes 

"  the  judgment-debtor  a  defendant  to  his  suit  under  section  283, 

*'  and  does  not   limit    his    claim,  he    claims    both   in    form  and 

*'  substance  against  the    judgment-debtor   a   declaration  of   his 

J*"  title  to  the    whole  of   the   property,   the   title  to   which    is  in 

**  issue  in  the  snit.     A  decree  in   such  a    suit  declaring  that  the 

**  property  is  liable    or  is  not  liable  to  attachment   and  sale   in 

"  execution  of  the  execution-creditor's  decree    must  necessarily, 

["  unless  the  suit  be  decided  on  a  gi  ound   which  did   not  involve 

I"  the  decision  of  a  question   of  title,  decide   and   determine    all 

I"  questions  of  title  upon  which  in  that   suit  the  plaintiff  on  the 

I"  one  side  and  the   judgment- debtor    on    the  other     could   then 

*'  rely,     and    such  decision   would   operate    in  any  future    suit 

between  these  two  parties   or    those  who  claim    title  through 

them  as    res  judicata  under  section  13  of  Act  No.  XIV  of  1882 

l"  on  those    questions    of   title,    although    such    subsequent  suit 

f'  might   relate  to   property   not   in   question    in  the  suit  under 

r  section  283,  piovided  that  the  Court   in    which  the  suit  under 

section   283    was     instituted     and   decided    was    a   Court   of 

"  jurisdiction  competent  to  tiy  the  subsequent  suit." 

In  Bhan  Devi  v.  Zanuirrad  Begum  (2)  is  to  be  noted  that 
it  was  a  decree-holder  who  was  plaintiff.  The  value  of  the 
claim  was  clearly  the  amount  of  his  decree  and  not  the  value   of 


(1)  (1894)  /.  L.  R.  17  All  69  (74).  (2)  (1£05)  7.  L.  R.  27  All  440. 
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the   property   to  be    attached.     So    in   Krishnasami   NaidU   v. 
Somasmidaram  Chettiar  (1),  we  find  the  following  words  ;  — 

"The  only  thing  that  distinguishes  that  case  from  the 
"  present  is  that  there  the  plaintiff  asked  for  a  declaration  of 
"  his  title  to  the  property  as  well  as  a  declaration  that  ifc  was 
"  not  attachable,  while  here  he  simply  asks  for  a  declaration 
"  that  it  is  I." not  attachable  as  the  property  of  the  judgment- 
"  debtor." 

Unfortunately  the  actual  nature  of  the  claim  in  that  case 
is  not  disclosed  by  the  report,  but  it  is  clear  that  the  plaintiff 
asked  for  no  title  in  the  property  but  simply  claimed  that  the 
attachment  itself  was  not  maintainable  ;  and  the  value  of  the 
claim  was  held  to  be  naturally  the  value  of  the  attachment. 
There  are  two  single  Judge's  decisions  of  this  Court  which 
appear  to  take  a  somewhat  different  view  from  that  taken  in 
the  case  of  Dwarka  Das  v.  Kameshar  Prasad  (2),  i.  e.,  55  P.  B- 
1906  {Bishnu  v.  Lai  Singh)  (3)  and  142  P.  B.  1906  (Zorawar 
Singh  v.  Dewa)  (4).  In  142  P.  B.  1906  {Zorawar  Singh  v. 
Deiva)  (4)  this  point  was  not  discussed.  These  points,  however, 
are  discussed  in  an  unpublished  judgment — Civil  Appeal  No  645 
of  1910,  decided  by  a  Division  Bench  of  this  Court  on  the  9th 
November  1912.  In  that  case  the  judgment-debtors  were 
defendants  and  the  case  was  decided  against  them  ex  parte. 
The  Full  Bench  decision  in  94  P.  B.  1908  (Sher  Ali  Shah  v. 
Lachman  Das)  (5)  does  not  differ  from  that  given  in 
Dioarka  Das  v.  Kameshar  Prasad  (2),  but  deals  with  a  slightly 
different  point.  It  appears  to  us,  speaking  generally,  admitting 
that  there  may  be  exceptions,  that  the  question  of  jurisdiction 
must  be  determined  entirely  on  the  nature  of  the  relief  sought. 
There  is  much  force  in  the  view  that  in  most  of  these  cases  all 
that  is  sought  may  be  secured  by  a  payment  of  the  decretal 
amount,  and  that  consequently  the  value  of  the  suit  is  the 
decretal  amount.  And  we  entirely  endorse  this  view  when  the 
right  to  maintain  the  attachment  as  between  the  objector  and 
the  decree-holder  is  all  that  is  in  dispute.  Tf,  in  the  claim,  the 
objector  seeks  fot  a  declaration  of  his  own  title  as  against  both 
the  decree-holder  and  judgment-debtor,  which  covers  the  whole 
property  we  have  little  hesitation  in  saying  that  we  agree  with 
the  view  in  Dwarha  Das  v.  Kameshar  Prasad  (2)  that  the  value 
of  the  suit  is  the  value  of  the  property  involved.  The  pi'inci- 
pal  reason  for  so  holding  is  that    the  decision  will  be  res  judicata 

(1)  (1906)  I.  L.  R.  30  Mad.  335  (337).  (3)  55  P.  R.  1906. 

(2)  (1894^  /.  L.  R.  17  All.  69  (74).  (4)  142  P.  R.  1906. 

(5)  94  P.  R.  1908  {F.B. ). 
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as  bet-ween  the  judgment-debtor  and  plaintiff  in  regard  to  the 
whole  of  the  property  involved,  provided  of  course  that  the 
court  passing  the  decision  had  jurisdiction  covering  the  value  of 
the  property  in  suit.  In  this  view  of  the  matter,  whether  the 
judgment-debtor  confesses  judgment,  or  denies  the  claim,  and 
it  is  decided  after  trial  of  the  issues,  is  immaterial,  as  the 
question,  whether  a  particular  defendant  admits  or  denies  the 
claim  cannot,  as  a  rule,  have  any  effect  upon  the  value  of  the 
suit  for  purposes  of  jurisdii'tion.  Of  course  this  does  not  cover 
the  case  when  the  judgment-debtor,  though  pro  forma  a  party, 
has  no  interest  of  any  kiad  in  the  decision,  but  a  confession  of 
judgment  is  not  equivalent  to  an  absence  of  interest.  This  is 
not  the  position  here,  and  we  do  not  therefore  discuss  it  further. 
In  this  case  it  is  quite  clear  that  the  plaintiff  seeks  a  declaration 
not  only  as  against  the  decree-holder  but  also  against  the 
judgment-debtor  that  the  property,  which  has  been  attached,  is 
in  its  entii'ety  her  own  and  the  decision  of  that  point  will  be 
res  judicata  in  any  fature  disputes  between  the  parties  about 
this  property.  In  our  opinion  the  value  of  the  suit  for  pur- 
poses of  jurisdiction  is  therefore  the  value  of  that  property, 
which  is  above  Rs.  5,000,  and  the  appeal  will  therefore  lie 
to  this  court. 

(Note. — The  rest  of   the  judgment  is   not  material    for   the 
purposes  of  this  report. — Ed.  P.  R.) 

No.  83. 
Before  Hon.  Sir  Arthur  Reicl,  Kt.,  Chief  Judge,  - 
and  Hon.    Mr.    Justice  Chevis. 

JAMAN  AND  OTHERS— (Dependants)— APPELLANTS 

Versus 
CHANDIYA  RAM  AND  OTHERS— (Plaintiffs)— 
RESPONDENTS. 

Civil  Appeal  No.  609  of  1910. 

Landlord  and  tenant — Jurisdiction  of  Civil  Courts — registration — 
admissibility  of  unregistered  document  for  a  collateral  purpose. 

Where  the  relationship  of  landlord  and  tenant  subsisted  between  the 
parties  notice  of  ejectment  was  given  by  the  plaintiff  and  a  suit  for 
cancellation  of  such  notice  was  filed  by  the  defendants  in  the  Revenue  Courts. 
The  defendants  subsequently  denied  the  tenancy  and  set  up  a  title  of  their 
own  by  adverse  possession  and  the  plaintiff  accepted  the  repudiation  of  the 
tenancy. 

Held,  that  the  relation  of  landlord  and  tenant  no  longer  subsisted  between 
the  parties  and  the  Civil  Courts  had  jurisdiction  in  a  suit  for  possession. 

Thakore  Fatehsinghji  v.  Bamanji  (1),  doubted  ;  Bai  Gulabbai  v.  Shri 
Datgarji  (2),  referred  to. 


(1)  (1903)  I .  l.B.  27  Z  ,  w.  oVo,  (2)  (lf07)  9  Bom.  L.  R.  393. 


298 


CIVIL  JUDGMENTS— No.  83.  [  Record, 


Further  appeal  from,  the  decree  of  E.  A.  Estcourt,  Esquire,  I.  C.  S., 
Divisional  Judge,  Attoch  Division,  at  Gam'pbellp&re,  dated 
the  9th  March  1910. 

Morrison  for  appellants. 
Nanak  Chand  for  respondents. 
The  judgment  of  the  Court  was  delivered  by — 
lOth  March  1913.  Chevis,  J.— This  judgment  will   cover   cross-appeal  No.  688 

of  1910. 

The  plaintiffs  in  this  case  have  brought  a  suit  for  possession 
of  2     hanals   10   marlas  of  land,  which  is    the  site  of  a  drinking 
well  and  for  a  declaration  that  they  are  owners  of  an  adjoining 
area    of   47    hanals    10   marlas.     The  plaintiffs   allege  that  they 
acquired   the    whole    of   the  5  3  hanals    in  suit  by  purchase  from 
Malik  Amir  Khan  and  Malik  Khudayar  Khun.  The    defendants 
do  not  deny  the  plaintiffs'  purchase,  but  plead  that  the  50  hanals 
in   question   were  given  to  them  by   Malik  Amir  Khan  and  his 
brother   in    1882   and  that  they  have    ever  since  been  in  posses- 
sion.    The   lower  Courts  have  held  that   the  alleged  gift  is  not 
proved  and   have   decreed  the   claim   so  far   as  47|   kanals  are 
concerned,   but   have  dismissed  the  claim    for  possession  of  2§ 
hanals   holding   that   the  defendants     have   held   long   adverse 
possession  of    this    plot.     Both    parties    have  preferred  further 
appeals    to  this    Court.     We   will  deal  first   with  the  appeal  of 
the   defendants    on  whose   behalf  Mr.  Morrison   Ti|»^ges  that  the 
Civil    Courts  had   no  jurisdiction  to  tiy    the  suit,  and  also   that 
the   matter   in    dispute    is  res  judicata   by   reason   of  what  has 
taken  place  in  the  Revenue   Courts.     It  appears  that  before  this 
suit  the    plaintiffs   caused   a   notice    of  ejectment,  to  be  served 
upon  the  defendants,  who  replied  with  a  suit  for  cancellation  of 
that  notice.     The     suit     eventually   reached    the   Court    of  the 
Financial  Commissioner.     Then  the  present  suit  was  brought. 

Turning  to  the  plaint  in  the  present  suit  we  find  that  the 
plaintiffs  do  not  admit  that  the  defendants  are  their  tenants. . 
On  the  contrary,  they  state  that  the  defendants  were  formerly 
occupancy  tenants,  but  that  they  have  nothing  whatever  to  do 
with  the  land  now.  This  is,  therefore,  clearly  a  suit  to  eject  a 
trespasser  and  as  such  is  cognizable  by  a  Civil  Court.  A 
Revenue  Court  would  not  be  competent  to  try  it,  and  it  follows 
that  anything  which  has  been  decided  by  the  Revenue 
Courts  in  former  pioceedings  cannot  operate  to  make  the  matter 
now  in  dis-pnte  res  judicata.  In  the  present  suit  neither  party 
alleges  that  the  relation  of  landlord  and  tenant  exists,  and,  even 
granting  that  the    defendants  wei'e    formerly   tenants    of  the 
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plaintiffs,  still  the  case  is  oue  in  wliicli  the  defendants  have 
denied  the  tenancy  and  set  up  a  title  of  ownership,  and  the 
plaintiffs  have  accepted  the  repudiation  by  the  defendants  of 
the  tenancy.  The  defendants,  therefore,  no  longer  hold  the 
land  under  the  plaintiffs  and  cannot  now  be  regarded  as  their 
tenants. 

The  next  point  urged  is  that  the  defendants  acquired  the 
whole  of  the  50  hanals  by  gift  in  1882.  It  appears  that  the 
deed  of  gift  in  question  was  presented  to  the  first  Coui^t  but  was 
returned  to  the  defendants.  It  was  not  produced  before  the 
Divisional  Judge  and  this  Mi'.  Morrison  explains  by  stating 
that  it  was  at  that  time  mislaid.  It  has  been  produced  before 
us  and,  though  Mr.  ^Morrison  urges  that  it  is  not  itseK  a  deed 
of  gift,  but  only  a  document  reciting  a  gift  which  had  already 
taken  place,  we  are  quite  unable  to  agree  with  him.  The  deed 
simply  states, "  We,  Amir  Khan,  Khudayar  Khan  and  Jahan  Khan, 
"  have,  of  our  own  accord,  gifted  50  Tcanals  of  land  for  sinking  a 
"  pakka  well  an  1  we  have  now  no  concern  with  the  said  50  kanals. 
"  Accordingly,  these  few  words  have  been  written  in  the  form  of 
'*  a  deed  of  gift,  so  that  they  may  sei  ve  as  a  record."  We  hold 
without  hesitation  that  this  is  a  deed  of  gift  and  not  merely  a 
recital  of  a  gift  which  had  already  been  made.  Being  an 
instrument  of  gift  of  immovable  pioporty  which  requires 
registration  under  section  17  (1)  (a)  of  the  Registration  Act, 
and  not  being  registei-ed,  it  cannot  be  received  as  evidence  of 
the  gift,  nor  can  secondary  evidence  as  to  the  gift  be  produced- 

Mr.  Morrison  next  urges  that  the  defendants  have  held 
adverse  possession  of  the  47^  kanals  ever  since  1882  and  he 
argues  that  the  deed  of  gift,  if  inadmissible  for  the  purpose  of 
proving  the  gift,  is  admissible  for  the  coUatei'al  purpose  of 
proving  that  the  defendants  held  possession  even  in  1882.  In 
support  of  this  contention  he  quotes  Bat  Gulabbai  v.  Shri 
Datgarji  (1)  and  Thakore  Fatehsinghji  v.  Bamanji  (2).  The 
former  authority  simply  lays  down  that  a  document  of  which 
registration  is  compulsory  under  the  Act  may  be  used  as 
evidence  for  any  collateral  par  pose  other  than  that  of  creating 
or  extinguishing  a  right  to  immovable  property.  Here,  however, 
the  defendants  are  attempting  to  use  the  document  to  prove 
their  right  to  the  47|  kanals,  which  is  the  subject-matter  of 
the  gift,  although  it  is  true  that  they  are  now  attempting  to 
prove  their  title  not  as  donees,  but  as  persons  who  have  acquired 
title  by  reason  of  long  adverse  possession.  The  /.  L.  R. 
ruling  quoted   is   certainly    in  their   favour   but,  as   at  present 

(1)  (1907)  9  Bom.  L.  R.  393.  (2)  (1903)  I.  L.  R.  27  Bom.  515. 
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advised,  we   have    doubts  as    to  the  correctness  of  the  ruling,  as 
it   seems  tj  us  that  for  the  defendants  to  prove  their  title  in  any 
rapacity   to  the   land   by    means  of  the  document  would  be  to 
infringe   the   provisions   of  section  49   of  the  Registration  Act, 
which  lays    down  that  no  document  required  by  section  17  to  be 
registered     shall   affect     any    immovable     property    comprised 
therein   unless   it     has   been    registered.     But     it   is    unneces- 
sary    for    us     to    come    to     any  definite   finding  on  the  point, 
for    we  note   that    the    deed   of   gift  is   utteily  silent  as  to  the 
question  of  possession  having  been  given   and,  therefore,  it  does 
not  help  the  defendants  in  this  respect.     The  lower  Courts  have 
arrived  at  concurrent  findings  against  the    defendants'  contention 
of    long   adverse  possession  so  far  as  4<7^  kanals  are  concerned 
and   we  find   nothing   in   the  oral  evidence  sufficient  to  warrant 
a  reversal  of  those  findings. 

We  note   that   no    arguments    in   connection  with  ground 
No.  4  of  the  defendants'  appeal  have  been  addressed  to  us. 

We  now  turn  to  the  plaintiffs'  appeal,  which  concerns  2| 
kanals  of  land  in  which  the  well  has  been  sunk.  It  is  urged 
that  the  well  was  sunk  with  the  permission  of  the  owners  and, 
therefore,  there  can  be  no  adverse  possession.  But  even  suppos- 
ing that  the  possession  was  at  first  permissive,  it  by  no  means 
necessarily  follows  that  it  continued  to  be  permissive.  It  seems 
to  us  clear  that  the  defendants  have  for  a  long  time  past  held 
adverse  possession  of  this  plot  of  2\  kanals  and  we  see  no 
reason  whatever  for  disturbing  the  concurrent  findings  of  the 
lower  Courts  with  regard  to  this  plot.  We  farther  see  no 
sufficient  cause  for  interfering  with  the  order  of  the  lower 
Appellate  Court  as  regards  costs.  Both  appeals  fail  and  are 
dismissed.  We  leave  the  parties  to  bear  their  own  costs  in 
this  Court. 


No.  84. 

Before  Hon.  Mr.  Justice  Shah  Din  and  Hon.  Mr,  Justice 

Scott- Smith. 

KESAR  SINGH— (Plaintiff) 

Versus 

MANGAL  SINGH— (Defendant). 

Civil  Reference   No.  96  of  1912. 

Specific  Relief  Act,  section  9,  Punjab  Tenancy  Act,  sections  50  and  51— 
Landlord  and  Tenant — suit  for  possession — jurisdiction. 

Where   the  plaintiff  held  the  land  in  suit  as  tenant-at-will  under  N.,  and 
N.  held  as  occupancy  tenant    under  the  defendant,  in  a  suit  brought  by 
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plaintiff  against  defendant  under  section  9,  Specific  Relief  Act,  on  the 
allegation  that  he  had  been  dispossessed  by  the  defendant  within  six  months 
of  suit. 

Held,  that  the  suit  was  not  one  batween  landlord  and  tenant,  inasmuch 
as  the  plaintiff  was  not  the  tenant  of  the  defendant,  and  that  the  suit  had, 
therefore,  been  rightly  brought  in  the  Civil  Courts  and  was  not  governed  by 
sections  50  and  51,  Punjab  Tenancy  Act. 

3  P.  R.  1889  {Mian  Singh  v.  Fatta)  (1),  followed. 

44  P.  R.  1891  (Joti  V.  Maya)  (2)  and  45  P.  R.  1891  (Kesar  Singh  v. 
Nihal  Singh),  referred  to. 

Case  referred  by  Ghaudhri  Muhammad  Shafi,  Mnnsif,  1st  class, 
Tarn  Taran,  dated  the  28th  October  1912,  under  order  XLVI, 
rule  (1)  of  the  Civil  Procedure  Code,  and  submitted  by 
Major  B.  0.  Roe,  Divisional  Judge  of  the  Amritsar  Division, 
under  cover  of  his  letter  No.  1267  G-,  dated  9th  November 
1912. 

Nemo  for  petitioner. 
Nemo  for  respondent. 

The  order  of  the  Court  was  delivered  by — • 

Shah  Din,  J.  —This  is  a  reference  by  Chaudhri  Muhammad  iith  April  3913. 
Shafi,  Munsif,  1st  class,  Tarn  Taran,  under  order  XLVI,  rule  1 
of  the  Civil  Procedure  Code.  The  facts  of  the  case  out  of 
which  this  refeience  has  arisen  are  fully  stated  by  the  Munsif. 
Briefly  put  the  land  in  dispute  is  the  propeity  of  the  defendant 
and  certain  other  persons,  under  whom  it  is  held  by  an  occu- 
pancy tenant,  named  i^athu.  The  jjlaintiff  held  the  land  under 
Nathu  as  a  tenant  at-will.  The  plaiutiif  alleges  that  within 
six  months  before  the  institution  of  the  suit  he  was  dispossessed 
by  the  defendant  and  he  has  brought  this  suit  under  section  9 
of  the  Specific  Relief  Act  for  recovery  of  possession. 

The  question  which  has  been  referred  to  this  Court  by  the 
Munsif  is  whether,  in  view  of  the  provisions  of  sections  50  and 
51  of  the  Punjab  Tenancy  Act,  this  suit  is  maintainable  under 
section  9  of  the  Specific  Relief  Act.  The  answer  to  this  question 
depends  upon  the  determination  of  two  questions  :  (1)  whether, 
at  the  date  of  the  suit,  the  relation  of  landlord  and  tenant  existed 
between  the  defendant  and  the  plaintifp,  and  (2),  whether,  if 
such  relation  did  not  exist  between  them,  the  provisions  of 
sectious  50  and  51  of  the  Punjab  Tenancy  Act  are  applicable  to 
the  present  suit. 

The   plaintiff    is  a    tenant-at-will  under  Nathu    and    holds 
the  land  under  him.    Nathu  holds  the  land  under  the  defendant 


(1)  3  P.  R.  1889.  (2)  44  P.  R.  1891  (F.  B.). 

(3)  45  P.  R.  1891  {F.  B.). 
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as  an  occupancy  tenant,  and  not  as  a  tenant-at-will,  and  it  is 
cleai'  tliat  the  plaintiff,  who  has  entei^ed  into  possession  under 
Nathu,  has  no  direct  relation,  so  far  as  the  occupancy  of  the  land 
is  concerned,  to  the  defendant.  Section  4,  clauses  (3),  (5)  and 
(6)  of  the  Tenancy  Act  make  it  clear  that  the  defendant  in  the 
present  case  is  the  landlord  of  Nathu,  who  holds  the  land  under 
him  and  is  liable  to  pay  rent  to  him  for  that  land  ;  and  that,  so 
far  as  the  plaintiff  is  concei  ned,  his  landlord  is  l^athu,  and  not 
the  defendant,  because  it  is  under  Nathu  that  he  holds  the  land 
and  it  is  to  him  that  he  is  liable  to  pay  rent  for  it.  The  present 
suit  is  not,  therefore,  one  bet  ween  landlord  and  tenant,  and  as 
held  in  No.  3  P.  E.  1889  (Mian  Sz'ngh  v.  Fatta)  (I),  sections  50 
and  51  of  the  Tenancy  Act  do  not,  therefore,  apply  to  this  suit. 
The  observations  of  Sir  Meredy th  Plowden  in  No.  44  P.  B.  1891 
{Joti  V.  Maya)  (2),  at  page  235  (paragraph  3),  to  which  the 
Munsif  has  referred,  are  mere  ohiter  dicta  and  they  were  not 
intended  to  lay  down  definitely  a  rule  of  law  contrary  to  the 
decision  of  the  Division  Bench,  of  which  the  learned  Judge  was 
himself  a  member,  in  the  reported  case  in  1889.  The  remarks 
of  Sir  Meredyth  Plowden,  in  his  referring  order  in  No.  45  P.  B. 
1891  (Kesar  Singh  v.  Nelial  Singh)  (3)  at  page  243,  tend  to  show 
that  sections  50  and  5 1  of  the  Tenancy  Act  refer  only  to  suits 
between  landlord  and  tenant,  and  not  to  suits  between  a  tenant 
and  a  stranger  who  dispossesses  him  of  his  tenancy. 

For   the   above  reasons,  oui'   answer  to  the  reference  is  that  . 
the  present  suit   is   not  one  governed   by   sections  50  and  51^of 
the   Punjab    Tenancy  Act,  and   that   it   is   maintainable  under 
section  9  of  the  Speci6c  Relief  Act. 

No.  85. 

Before  Hon.  8ir  Arthur  Reid,  Kt.,  Chief  Judge.  ; 

HARJAS  MAL— (Plaintiff)— PETITIONER 

Versus 

MtrSSAMMAT  KAHNI  AND  OTHERS— (Dependants)— 

RESPONDENTS. 

Civil  Revision  No.  2037  of  1911. 

Limitation  Act,  section  5— sufficient  cause  for  hearing  appeal  filed  after 
limitation. 

A  memorandum  of  appeal,  -n-ith  copy  of  the  judgment,  was  filed  in  the 
Divisional  Court  -within  limitation,  but,  through  carelessness,  a  copy  of  a 
mtness's  deposition  was  filed  in  place  of  a  copy  of  the  decree  and  the  Clerk  of 

(1)  3  P.  R.  1889.  (2)  44  P.  R.  1891  (F.  B.). 

(3J  45  P.  R.  1891  (F.  B.). 
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the  Court  overlooked  the  error,  but  the  Divisional  Judge  dismissed  the 
appeal  declining  to  accept  a  copy  of  decree  tendered  at  the  hearing  eight 
months  after  decision  by  the  first  Coui't,  when  the  omission  was  first 
noticed. 

Held,  that  the  lower  Appellate  Court  shoidd  have  allowed  the  copy  of  tho 
decree  to  be  filed  and  should  have  extended  the  period  of  limitation  under 
section  5  of  the  Limitation  Act. 

22  P.  R.  1903  (C.  V.  C.  and  B.)  (1),  distinguished. 

Prosonna  Kumari  Debi  v.  Ram  Chandra  Simfia  (2),  Wahid  Nur  Khan  v. 
Haqdad  Khan  (3j,  Mussammat  Masum  Begani  v.  Madan  Mohan  Lall  (4), 
referred  to. 

Petition    for    revision    of  the   order    of  S.    Wilberforce,   Esquire, 
Divisional  Judge,  Lahore,  dated  the  1st  Atcgust  1911. 

Broadway  and  GulJu  Ram  for  petitioner. 

Melir  Chand  for  respondents 

The  judgment  of  tho  learned  Chief  Judge  was  as  follows  — 

Sir  Arthur  Reid,  C.  J. — Prosonna  Kumari  Debi  v.  Bam  g^^  Aiyril  1913. 
Chandra  Singha  (ii)  and  Wahid  Nur  Khan  v.  Huqdad  Khan  (3) 
have  been  cited  for  the  petitioner,  and  22  P.  B.  1903 
(6\  V.  0.)  (1)  a,nd  Mussammat  Masum  Begam  v.  Madan  Mohan 
iaZZ  (4)  for  the  respondents.  Counsel  for  the  petitioner  con- 
tended that  the  copy  of  the  record  of  the  evidence  of  a  witness, 
mistaken  in  the  hurry  of  the  moment  for  the  decree,  might  well 
have  been  mistaken  for  a  decree  and  bore  a  one-rupee  Court- 
fee  stamp,  such  as  would  be  borne  by  a  copy  of  a  decree,  the 
stamp  being  signed  (for  cancellation)  by  the  Clerk  of  the 
Lahore  Divisional  Court  and  dated  by  him  16th  December  1910, 
the  date  on  which  the  appeal  was  filed  in  the  Divisional  Court. 
The  Clerk  of  Court  noted  that  the  appeal  was  within  limitation 
and  bore  a  Court-fee  stamp  of  Rs.  SO.  He  did  not  note  that  a 
copy  of  the  decree  had  not  been  filed.  The  decree  was  dated 
27th  October  1910  and  the  appeal  was  filed  on  the  16th 
December  1910. 

Had  the  Clerk  noted  the  absence  of  a  copy  of  the  decree 
t'aere  would  have  been  ample  time  to  file  it  within  limitation. 
The  absence  was  not  noticed  until  1st  August  191],  and  on  that 
date  counsel  for  the  appellant  prayed  for  extension  of  the 
period  of  limitation  under  section  5  of  the  Act. 

The  Division  Bench  of  this  Court  whose  judgment  is 
reported  in  IX,  Indian  Cases,  did   not  hold   that    the    period   of 

(1)  22  P.  R.  1903.  (3)  (1896)  17  All.  W.  N.  15. 

(2)  (1912)  17  Indian  Cases  155.  (4)  (1910;  9  Indian  Cases  222. 


304  CIVIL  judgments-No.  85.  [  record, 

limitation  could  not  under  any  circumstances  be  extended  under 

section  5  of  the  Limitation  Act,  but  said,  "  we  do  not  think  that 

"  any  special  ground  for  our  interfering  with  the  ordinary  rules 

"  of  limitation  has  been  made  out."     A  memorandum  of  appeal 

and  copy  of  the  judgment  of  the  Court  below  had  been  filed  and 

no  copy  of  that    Court's    decree  had  been    filed.     The  omission 

was  promptly    discovered  and    pointed   out  by  the  Court  Offce 

and  a  copy  of  the  decree  was  obtained  and  filed   after  limitation 

had   expired.     Here   a    copy   of     the  decree   was  in   counsel's 

possession,  bat  by   a  piece   of  great  carelessness   a    copy  of  a 

deposition    was     filed     in   its  place.     There     was     also    great 

carelessness  on  the  part  of  the   Clerk  of  the    Court,    who  should 

have  noted  that  the  copy  filed  was  not  of  a  decree. 

22  P.  B.  1903  (0.  V.  G.  and  B.)  appears  at  first  sight  to  be 
more  in  the  respondent's  favour,  but  the  judgment  does  not,  in 
my  opinion,  lay  down  the  rule  that  section  5  of  the  Limitation 
Act  is  under  no  circumstance  applicable  to  cases  in  which  a 
copy  of  the  decree  appealed  from  has  not  been  filed  within 
limitation. 

Nothing  purporting  or  believed  to  be  a  copy  of  the  decree 
had  been  filed  with  the  memorandum  of  appeal  and  neither 
ignorance  of  the  law  nor  mistake  was  pleaded.  Counsel  merely 
fell  back  on  section  5  of  the  Limitation  Act  as  a  means  of 
evading  limitation  and  the  v.'oui't  held  that  to  grant  his  prayer 
*'  would  simply  be  to  cancel  section  541,  Civil  Procedure  Code." 
I  understand  the  meaning  of  the  judgment  to  be  that  extension 
of  the  period  of  limitation  without  adequate  cause  could  not  be 
granted  • 

The  facts  differed  very  widely  from  those  of  the  present 
case  and  the  lower  Appellate  Court  should  have  allowed  the 
copy  of  the  decree  to  be  filed  and  should  have  extended  the 
period  of  limitation  under  section  5  of  the  Limitation  Act. 

For  these  reasons  I  allow  this  application,  set  aside  the 
decree  of  the  lower  Appellate  Court  and  under  order  XLI, 
rule  23  of  the  Code  of  Civil  Procedure,  remand  the  appeal  for- 
decision  on  the  merits. 

Costs  of  this  Court  will  be  costs  in  the  cause. 

Application  allowed. 

(1)  22  P.  R.  1903. 
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No.  86. 

Before  Hon.  Sir  Arthur  Reid,  Kt.,  Chief  Judge, 
and  Hon.  Mr.  Justice  Beadon, 

KESAR  SINGH  AND   OTHERS-(PrAixTiFFs)— 
APPELLANTS 

Versus 

ASASENGH   AND  OTHERS— (Defendants)— 
RESPONDENTS. 

Civil  appeal  No.  448  of  1910. 

Re i-'}{.\(iica.[s.~Civil  Procedure  Code,  190>>,  section  11,  e:g)lanation  IV. 

D.  S.  gave  the  land  in  suit  to  his  daughter's  sons,  all  of  whom  died 
chiUlless,  the  last  of  the  donees  being  C.  S  ,  who  left  a  Avidow. 

The  plaintill'.s  in  the  present  case  alleging  themselves  to  be  collaterals  of 
C.  S.  brought  a  suit  against  the  widow  of  C.  S.,  and  one  A.  S.,  who  claimed 
to  be  the  adopted  son  of  C.  S.,  for  a  declaration  that  they  would,  as  reversion- 
ary heirs,  be  entitled  to  the  land  after  the  widow's  death--that  suit  was 
dismissed.  The  plaintiffs  then  sued  for  possession  of  the  land  as  reversionary 
heirs  of  D.  S.,  the  donor,  alleging  that  the  widow  of  C.  S.  had  abandoned 
her  life-interest  in  their  favour. 

( Held,  that  the  point  for  decision  in  both  suits  was  the  same,  rig.,  whether, 
on  the  death  of  C.  S.,  the  land  would  revert  to  the  plaintiffs,  and  that  inas- 
much as  it  was  open  to  them  in  the  previous  suit  to  make  their  alleged  relation- 
ship to  D.  S.  a  ground  of  attack,  they  could  not  now  raise  this  point  having 
regard  to  the  provisions  of  section  11,  explanation  IV,  Civil  Procedure 
Code,  1908. 

Koilash  Mondulv.  Baroda  Sundari  Daxi  (I),  Woomesh  Chandra  Maitra  v. 
Barada  Das  Maitra  (2),  55  P.  R.  1907  (Clwragh  Din  v.  Nasarn  Din)  (.3),  107 
P.  R.  1906  (Dhari  v.  Pir  Bak^h)  (4),  Rama^tcami  Ayyar  v.  Vythinatha 
Ayyar  (5),  distinguished. 

Further  appeal  from  the  decree  of  M.  L.  Waring,  Esquire,  Addi- 
tional Divisional  .Tudge,  Amritsar  Division  at  Jullundnr,  dated 
the  Wth  March  1910. 

Fazal-i-Hussain,  for  appellants. 

Badr-ud-din,  for  respondents. 

The  judoment  of  the  Coui^t  was  delivered  by — 

Beadon,    J.— One    Dyal    Singh   made  a   gift   of  the  land  in 
dispute   in   this   case   to   his    daughter's  sons,  all  of  whom  died 


(1)  (1879)  I.  L.  R.  24  Cal.  711 

(2)  (1900)  l.L.R.  28  Cal.  17. 


(5)  (1902)  /.  L.  R.  26  Mad.  760- 


(3)  55  P.  R.  1907. 

(4)  107  P.  R.  19O0. 
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childless.  The  last  of  the  donees  was  Chanda  Singh  whose 
widow,  Mussammat  Atri,  is  a  formal  defendant.  The  Chief 
defendant,  Asa  Singh,  alleging  himself  to  be  Chanda  Singh's 
adopted  son,  is  now  in  jDossession  of  the  land. 

The  plaintiffs  in  the  present  case  brought  a  suit  after  the 
death  of  Chanda  Singh  against  Mussammat  Atri  and  Asa  Singh 
for  a  declaration  that,  as  reversionary  heirs,  they  would  be 
entitled  to  the  land  after  the  death  of  Mussammat  Atri,  but 
the  suit  was  dismissed. 

In  the  present  suit  the  plaintiffs,  alleging  that  Mussammat 
Atii  has  abandoned  her  life-iiiterest  in  their  favoui^,  claim 
possession  of  the  land  as  i e version arj-  heirs. 

In  the  former  suit  the  pL.intiffs  alleged  themselves  to  be 
the  collaterals  of  Chanda  Singh,  but  in  the  present  suit  they 
allege  themselves  to  be  tlie  collaterals  of  the  donor,  Dyal  Singh, 

The  suit  lias  been  dismissed  on  the  ground  that  it  is  barred 
by  section  11  of  the  Code  of  Civil  Procedure. 

Kailash  Mondul  v.  Baroda  Snndari  Dasi  (1),  related  to  a 
suit  for  rent  in  which  the  defendant  pleaded  that  the  plaintifp 
was  a  mere  benamidar.  In  a  j^revious  suit  by  the  same  plaintiff 
against  the  same  defendant  for  rent  of  previous  years,  the 
defendant  had  not  raised  this  plea  and  it  was  held  that  he  was 
not  precluded  by  section  13,  Explanation  II,  of  the  Civil 
Procedure  Code  of  1882,  from  raising  this  plea  in  the  subsequent 
suit.  The  subject-matter  of  the  subsequent  suit  was  different 
from  the  subject-matter  of  the  former  suit,  and  in  deciding  in 
favour  of  the  defendant  Banerjee,  J.,  remarked,  "  It  is  only  where 
the  siibject-matter  of  the  two  suits  is  the  same  that  the  matter 
ran  be  said  to  have  been  heard  and  finally  decided  within  the 
meaning  of  section  13  of  the  Code,  even  though  the  matter  was 
never  raised  in  issue  : — 

Woomesh  Chandra  Maitra  v.  Barada  Das  Maitra  (2),  where  the 
remarks  of  Banerjee,  J.,  in  Kailash  Mondtd  v.  Baroda  Stmdari 
Dasi  (1),  were  quoted,  the  same  view  was  adopted. 

In  55  P.  B.  1907  (Chiragh  Bin  v.  Nazavi  Din)  the  dispute 
related  to  land  which  had  stood  in  the  revenue  record  in  the 
name  of  one  Kutba,  deceased.  The  plaintiff,  who,  in  a  previous 
suit,  had  based  his  claim  to  this  land  on  the  ground  that  he,  and 
not   Kutba,  was  the  purchaser,  and  had  failed,  claimed  the  land 


(1)  (1879)  7.  L.  n.  24  Col.  711.  (2)  (1900)  /.  L.  R.  28  Cal.  17. 

(3)  55  P.  R.  1907. 
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as  heir  of  Kutba,  It  was  held  that  he  was  uot  litigating  uuder 
the  same  title  as  in  the  ptevious  suit  and  that  the  subsequent 
suit  was  not  barred  bj  section  13  of  the  Code  of  1882. 

In  107,  P.  B.  1906  {Bhari  v.  Fir  Bakhsh)  (1),  the  collaterals 
of  a  deceased  male  owner  of  certain  land  had  successfully 
contested  a  gift  by  the  hitter's  widow  to  one  of  her  sons-in-law 
in  a  suit  against  the  donor  and  donee.  In  a  subsequent  suit 
after  the  death  of  the  widow  the  collaterals  claimed  possession 
of  the  land  from  the  last  male  owner's  daughters,  who  were 
not  parties  to  the  previous  suit,  and  who  pleaded  that  as  heirs 
they  had  a  right  superior  to  that  of  the  collaterals.  It  was 
held  that  this  was  not  a  plea  which  could  have  been  raised  in 
the  previous  suit  to  Avhich  the  daughters  were  not  parties. 

In  {llamas wamiayyar  v.  VytUliiatha  Ayyat  (2),  it  was  held 
that  a  plaintiff,  who  seeks  to  redeem  a  specific  mortgage  and  fails 
in  such  suit  because  the  mortgage  is  not  proved,  is  not  thereby 
precluded  from  seeking  to  redeem  the  same  property,  or  a 
portion  thereof  from  another  specific  mortgage. 

These  authorities,  which  are  relied  on  by  Counsel  for  the 
plaintiffs-appellants,  do  not  appear  to  apply  to  the  circumstances 
of  the  present  case  in  which  the  subject-matter  and  the  pa'  ties 
are  the  same  in  both  suits  and  in  which,  though  owing  to 
alleged  abandonment  by  the  widow,  the  claim  is  now  for  posses- 
sion, and  not  for  a  declaration,  the  point  for  decision  is  the  same 
in  both  suits,  namely,  whethei-,  on  the  death  of  Chanda  Singh, 
the  land  revet ts  to  the  plaintiffs.  This  point  was  decided 
against  the  plaintiffs  in  the  previous  suit  when  they  chose  to 
oontiue  themselves  to  the  incortect  allegation  that  they  were 
collaterals  of  Chanda  Singli.  Possibly  the  point  might  have 
been  decided  iu  their  favour  if  they  had  urged  that  tliey  were 
collaterals  of  Dyal  Singh  but,  in  asserting  their  leversionary 
rights,  it  was  open  to  tbem  to  make  their  alleged  relationship 
to  Dyal  Singh  a  ground  of  attack  and,  in  view  of  section  11, 
Explanation  IV  of  the  present  Code  of  Civil  Procedure,  they 
cannot  on  this  ground  question  the  decision  iu  the  previous 
'it. 

AVe  find  therefore  that  the  suit  has  beeu  lightly  dismissed 
Hiid  we  dismiss  the  appeal  with  costs- 


(1;  107  /'.  /?,  \\m,  (2)  (1902)  /.  L.  R.  2G  Mad.  700. 
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No.  87. 

Before  Uoii.  Mr.  Justice  Sliah   Din  and  Hon.  Mr.  Justice 

Ghevis. 

^IRMj  SINGH— (Plaintiff)— appellant 

Versus 

HIRA  AND  OTHERS— (Defendants)— RESPONDENTS. 

Civil  Appeal  No.  29  of  1911. 

Civil  Procedure  Code,  1908,  section  11— Explanation  i  V— res-judieata. 
One  K.,  the  original  proprietor  of  the  land  in  suit,  mortgaged  it  to 
his  daughter's  son  N.  S.  K.,  died  leaving  a  -Hidowed  daughter-in-law  A., 
her  husband  having  predeceased  K.,  A.  and  N.  S.  entered  into  an  agree- 
ment under  which  A.  was  recognised  as  the  representative  of  her  deceased 
husband  and  the  mortgage  to  N.  S.  was  accepted  as  valid.  It  was  likewise 
agreed  that  A.  should  occupy  half  the  land  during  her  life,  N.  S.  taking 
the  other  half  and  being  recognised  as  heir  to  the  whole  on  A."s  death. 
This  agreement  was  not  registered.  Some  15  years  later  A.  sold  the  whole 
land  to  defendants,  one  of  whom  was  a  collateral  of  K.  The  vendees  sued 
to  redeem  the  mortgage  to  N.  S.  who  resisted  the  suit  .on  the  strength  of  the 
agreement  between  him  and  A.  but  was  unsuccessful.  In  appeal  N.  S.  for 
the  hrst  time  urged  that  he  was  the  sole  reversioner  to  K.  and  that  A.'s  husband 
having  predeceased  K.,  A.  was  entitled  to  maintenance  only  and  had  therefore 
no  right  to  sell  the  land.  This  contention  was  overruled  by  the  Divisional 
Court  and  also  by  the  Chief  Court  on  further  appeal,  and  redemption  of  the 
mortgage  was  allowed.  On  A.'s  death,  N.  S.  sued  for  possession  of  half  the 
land  sold  to  defendants  on  the  grounds  that  he  had  a  right  to  succeed  as 
daughter's  son  and  that  the  sale  was  without  consideration  and  necessity. 
The  hrst  two  Courts  held  that  the  suit  was  barred  by  the  rule  of 
res-judicala  by  reason  of  the  decision  of  the  Chief  Court  in  the  redemption 
suit.     On  further  appeal  to  the  Chief  Court  — 

Held)  that  the  suit  was  not  barred  under  section  11,  Civil  Procedure  Code. 
The  previous  decision  of  the  Chief  Court  was  based  upon  the  pleadings  of 
the  parties  and  what  was  really  decided  was,  that,  in  view  of  those  pleadings, 
N.  S.  was  precluded  from  setting  up  his  right  as  reversionary  heir  to  defeat* 
the  sale ;  it  was  not  linuUy  decided  that  N.  S.  was  not  a  reversionary  heir 
of  K. 

Held  also,  that  the  suit  was  not  barred  under  provisu  IV  to  section  11, 
Civil  Procedure  Code,  inasmuch  as  when  the  suit  for  redemption  was 
brought  N.  S.  occupied  a  two-fold  position,  viz.,  (1)  as  mortgagee  and  (2) 
-us  the  alleged  next  heir  to  the  mortgaged  property.  N.  S.  having  allowed 
A.  to  come  into  possession  of  K.'s  property,  he  held  poi^-r^ession  of  the 
property  mortgaged  as  mortgagee  and  to  a  suit  for  redemption  by  the  vendees 
from  A.  h(^  r'uiUl  nut  li.ive  pleaded  want  of  consideration  and  m.'ce.-sity  for 
the  sale   in  Ihcir  fiivjur. 

Dhaudo  Kam  Chandra  v.  Uulkri-;lina  Gorind  Nagiekur  [I),  drstmguished 
and  di.niljtcd. 

lUl  /'.  U.  ISyi  {Buta  v.  KliH^hal  Sinyh)  (2j,  Gajadltar  Vandc  v.  I'arbati 
(3j,  referred  to. 

(I)  ^1883j  /.  L.  A'.  8  Bum.  liJO.  (2j  101  /'.  li.  Ib'Jl. 

(3;  /.  L,  R.  33  All.  31:.'. 
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FiirtJier  appeal    froui    the  decree    of  H.  Harcoiirt,   E-'sqnire, 
Divisional  Judge,  Jullundar  Dicision,  dated  the  4:th  October  1910 
Kharak  Singh,  for  ai^pellant. 
Slieo  Narain,  for  respondents. 
The  judgment  of  the  Court  was  delivered  by — 

Seiaii  Dix,  J. — 'The  following   pedigree-table  will    help    to    20th  Fehy.  1913. 
an  understanding  of  the  facts  of  the  case  : — 

NATHU. 

I 

r  "^ 

Chuhr.  Dlicru. 

I  I 

Kliarku.  Ram  Diyal. 


r"— — ^  r 1 

Mussanunat  Saliib      Kahna,  Mu&sanmiat      Mutsadi.  Gulaba. 

Devi.  Achliro. 


Nihal  Singh,  pUiintiiL  Ishar. 

The  land  in  suit  was  originally  the  propei'ty  of  Kharku. 
Oil  the  14th  Januaiy  1867  he  mortgaged  it  to  his  daughter's 
sou  Nihal  Singh  for  Rs.  900.  Kharku  died  in  1872  and  his  son 
Kahna,  husband  of  Mussammat  Achhro,  had  predeceased  him. 
On  the  22nd  May  1872  JIussammat  Achhro  entered  into  an 
agreement  with  Nihal  Singh  under  Avhich  Nihal  Singh  recog- 
nized Mussamma.t  Achhro  as  the  representative  of  Kharku,  and 
Mussammat  Achhro  accepted  as  valid  the  moitgage  which  had 
beeu  made  in  favour  of  Nihal  Singh  by  Kharku  in  1867. 
Nihal  Singh  further  agreed  that  Mussammat  Achhro  should 
occiii)y  lialf  the  land  for  her  lifetime,  while  Mussammat 
Aclihro  gave  up  her  rights  in  the  other  half  and  declared  Nihal 
Singli  to  be  entitled  to  the  whole  land  after  her  death.  This 
agreement  was  not  registered.  On  the  25th  March  1887  Mus- 
sammat Achliro  sold  the  whole  of  the  land  to  thi'ee  Aendees 
Ishar,  Hira  and  Naraina,  Ishar  being  One  of  the  collateials  of 
Kharku  as  shown  in  the  pedigiee  set  out  above.  The  sale  was 
fur  Ks.  1,500,  out  of  which  Rs.  900  was  to  be  paid  to  tlie  nioit- 
gagee  Nihal  Singh.  The  sale-deed  was  attested  by  MulHadi, 
uncle  of  Ishar. 

On  tbc  Ilth  May  1887  the  vendees  sued  to  redeem  Nihal 
Singh's  mortgage  on  pajment  of  Rs.  900,  and  the  suit  was 
resisted  by  Nihal  Siugli  in  the  Court  of  first  iiistance  on  the 
ground  that  Mussammat  Achliro  could  not  alienate  the  land 
under  mortgage  in  face  of  the  agreement  of  1872  referred  to 
.iI)ove.  The  Court  decreed  the  claim,  holding  that  the  ao-ree- 
luent  lelied  upon  by  Nihal  Singh  was  inadmissible  in  evidence 
fur   want   of    regibtration,    and   that   he    could   not  therefore 
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iniiDeacli  the  sale '  which  had  been  effected  by  Massammat 
Achhi'o  in  favour  of  one  of  her  nearest  reversioners  and  was 
absented  to  by  the  other  heir.  Nihal  Singh  appealed  to  the 
Divisional  Court,  and  in  his  niemoraudom  of  appeal  he  for  the 
first  time  urged  that  he  was  the  sole  reversioner  to  Kharku, 
and  that  Mussaramat  Achhro's  husband  having  predeceased  his 
father  Kharku  she  was  only  entitled  to  maintenance  (which 
had  been  secured  to  her  under  tlie  agreement  of  1872)  having 
no  power  to  alienate  the  land  in  her  possession.  The  appeal 
was  dismissed  by  the  Divisional  Judge  on  substantially  the 
same  grounds  on  which  the  suit  had  been  decreed  by  the  first 
Court.  A  further  appeal  was  preferred  to  this  Court  by  Nihal 
Sii]gh  and  it  Avas  contended  on  his  behalf,  inter  alia,  that 
Nihal  Singh,  as  the  daughter's  son  of  Kharku,  was  his  neai'est 
heir  and  therefore  entitled  as  such  to  object  to  the  sale  in 
favour  of  the  plaintiffs.  The  contention  was,  however,  over- 
ruled by  this  Court  on  the  ground  that  since  it  had  not  been 
raised  by  Nihal  Singh  in  the  first  Court  he  could  not  raise 
it  for  the  first  time  in  his  appeal  to  the  Divisional  Judge  ;  and 
this  Court  further  held  that  the  agreement  of  1872  required 
reo-istration  and  was  inadmissible  in  evidence  for  want  of 
registration.  The  judgment  of  this  Court,  which  is  dated  the 
25th  February  1890,  (further  appeal  No.  1498  of  1888)  concludes 
as  folloAvs  : — "  It  follows  upon  these  findings  that  the  appeal 
'*  must  fail.  The  plaintiff  Ishar  must  be  accepted  as  one  of  the 
"  nearest  reversionary  heirs  of  Kharku  and  Kahtia,  and  as 
"  Mutsadi  (the  other  heir)  agrees  to  the  sale  it  does  not  lie  in 
"  Nihal  Singh's  mouth  to  impeach  it,  and  it  is  therefore  liable 
'•  to  be  redeemed  by  the  vendees  of  Mussammat  Achhro."  On 
these  grounds  Nihal  Singh's  appeal  was  dismissed  and  the 
decree  for  redemption  passed  by  the  first  Court  in  favour  of  the 
vendees  of  Mussammat  Achhro  was  confirmed. 

Mussammat  Achhro  died  on  the  15th  No\'ember  1897,  and 
on  the  IGth  November  1909  the  present  suit  was  brought  by 
Nihal  Singh  for  possession  of  lialf  of  the  land  which  had  been 
sold  by  Mussammat  Achhro  on  the  25th  March  18S7,  on  the 
grounds  that  the  plaintiff"  as  the  daughter's  son  of  Kharku  had 
a  rio-lit  to  succeed,  on  the  death  of  Mussammat  Achhro,  to  the 
land  in  dispute,  and  that  the  sale  thereof  by  hel'  in  favour  of 
Ishar,  Hira  and  Naraina  in  1887  was  one  made  without 
consideration  and  necessity.  The  defendants  resisted  the  suit 
upon  the  grounds,  infer  alia,  that  the  suit  AVas  barred  by 
limitation,  that  the  plaintiff  was  not  Kharku's  heir,  and  that 
the  sale  of  1S87  had  been  made  by  Mussammat  Achhro  for 
consideration  and  legal  necessity. 
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The  first  Court  held  that  the  .suit  wa.s  within  time,  but 
that,  with  reference  to  the  decision  of  the  Chief  Court,  dated 
the  25th  February  1890,  in  the  suit  for  redemption  referred  to 
above,  the  question  of  Nihal  Singh  being  an  heir  of  Kharku  was 
ri^s-judicata  under  section  11  of  the  Civil  Procedure  Code. 
The  Court  therefox^e  dismissed  the  suit.  On  appeal  the 
Divisional  Judge  agreed  with  the  first  Court  in  holding  that 
the  Chief  Court  decision  operated  as  a  bar  to  the  present  suit ; 
and  after  remarking  that  in  view  of  the  great  delay  which  had 
occurred  in  the  pi-esent  suit  being  instituted  the  plaintiff 
deserved  no  consideration,  the  Divisional  Judge  dismissed  the 
appeal. 

In  this  Court  two  points  have  been  ai'gued  before  us  hy 
the  learned  advocate  for  the  defendants-respondents,  viz.,  (1) 
that  the  plaintiff's  suit  is  barred  by  limitation,  and  (2)  that  it 
is  barred  by  the  rule  oi  res  judicata  under  section  11  of  the 
Civil  Procedure  Code, 

With  reference  to  the  first  contention,  it  has  been  argued 
that  Mussammat  Achhro  being  the  widow  of  a  sonless  son  who 
had  predeceased  his  father,  Kharku,  was  not  entitled  to 
succeed  to  the  land  in  dispute ;  that  her  possession  was  that  of 
a  trespasser  ;  that,  therefore,  the  sale  made  by  her  in  1887,  in 
favour  of  defendants-respondents  was  invalid ;  and  that  the 
plaintiff's  cause  of  action  for  possession  of  the  land  accrued  at 
the  date  of  the  said  sale,  and  not  at  the  date  of  her  death.  In 
support  of  this  contention  reliance  has  been  placed  on  Gajadhar 
Pande  v.  Parhafi  (I).  In  respect  of  this  contention  we  need  only 
observe  that  the  question  of  limitation  has  not  been  touched  by 
the  Divisional  Judge,  and  we  do  not  feel  called  upon  to  take  it 
up  in  this  Court,  as  it  is  a  matter  for  argument  whether 
Mussammat  Achhro  as  the  widowed  daughter-in-law  of  Kharku 
had  or  had  not  a  right  to  succeed  to  her  father-in-law's  land  in 
preference  to  the  plaintiff  or  to  Khaikix's  collaterals,  Mutsadi 
and  Ishar. 

The  real  controversy  centres  round  the  second  contention,  vi:., 
that  the  decision  of  this  Court,  dated  the  25th  February  1890, 
operates  as  res  judicata  so  as  to  bar  the  present  suit.  In  this 
connection,  the  contention  advanced  by  the  respondents' 
advocate  is  two-fold  :  jirsthj,  that  the  que.stion  of  the  plaintiff 
being  the  heir  of  Kharku  and  therefore  entitled  to  impeach  the 
sale  of  1887,  has  already  been  decided  against  him  by  this 
Court  in    1890  in    the   redemption    suit ;  and  secondly,    that   in 

(1)  (1910)  7.  L.  R.  33  All  312. 
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the  said  redemption  suit  it  was  open  to  the  pi^esent  plaintiff, 
who  was  then  sued  as  mortgagee  for  possession  of  the  land,  to 
plead  that  the  sale  in  favour  of  the  then  plaintiffs,  who  are 
now  defendants,  by  virtue  of  which  they  claimed  redemption, 
had  been  made  by  a  widow  with  limited  powers,  and  that  it 
was  invalid  because  it  had  been  made  without  consideration 
and  legal  necessity.  Since  this  plea  could  have  been  urged  by 
the  present  plaintiff  in  the  redemption  suit,  he  ought,  it  is 
argued,  to  have  urged  it ;  and  as  he  did  not  urge  this  plea. 
Explanation  IV  to  section  11  of  the  Civil  Px'oeedure  Code 
precludes  him  from  impeaching  the  sale  now  by  a  fresh  suit 
on  the   groiTud  of  want  of  consideration  and  legal  necessity. 

The  first  branch  of  the  contention  is,  in  our  opinion, 
clearly  untenable.  The  decision  of  this  Court,  dated  the  2.Hh 
February  1890,  overruling  the  contention  of  Nilial  Singh  that 
since  he  was  the  next  heir  to  his  grandfather,  Kharka,  he  was 
entitled  to  object  to  the  sale  in  favour  of  the  then  plaintiffs, 
«  was  based  upon  the  pleadings  of  the   parties  in   the  case   then 

before  the  Court ;  and  what  was  really  decided  was  that,  in 
view  of  those  pleadings,  Nihal  Singh  was  precluded  from 
.setting  up  his  rights  as  alleged  reversionary  iieir  of  Kharku 
to  defeat  the  sale  which  had  been  made  by  Massammat  Achhro 
in  favour  of  one  of  the  heirs  of  Kharku,  namely,  Ishar,  with 
the  express  consent  of  the  other  heir,  Mutsadi.  That  being  the 
case,  it  is  Incorrect  to  say  that  this  Court  had  finally  decided 
in  1890  that  Nihal  Singh  was  not  a  reversionary  heir  of 
Khai'ku  and  that  therefore  he  had  no  locus  standi  to  contest 
the  sale  of  1887  made  by  Mussammat  Achhro  in  favour  of 
Ishar  and  others. 

The  second  branch  of  the  contention  is,  in  our  opinion, 
equally  devoid  of  force.  In  1SB7  when  the  suit  for  redemption 
was  brought  against  Nihal  Singh  by  Ishar  and  others,  to  whom 
Mussammat  Achhro  had  sold  the  equity  of  redemption,  Nihal 
Singh  occupied  a  two-fold  position  :  (1)  as  mortgagee  under 
the  mortgage  of  1867  which  had  been  made  in  liis  favour  by 
Kharku,  and  (2)  as  the  alleged  next  heir  to  the  mortgaged 
property  after  the  death  of  Mussammat  Achhro.  He  had 
allowed  Miissammat  Achhro  to  come  into  possession  of 
Kharku's  property  as  his  widowed  daugliter-in-law  on  a  life 
estate ;  he  was,  therefore,  during  Mussammat  Achhro's  life- 
time, in  possession  of  the  mortgaged  pi-operty  merely  in  his 
capacity  of  mortgagee  ;  and  it  could  as  such  have  l)epn 
redeemed  either  by  the  widow  herself  or  by  any  other  person 
to  whom  she   transferred  her  rights   whether  by    gift,   sale  or 
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mortgage.  To  a  suit  for  redemptioii  In'  any  sucli  transferee  he 
could  not  have  pleaded,  so  long  at  least  as  the  widow  was  alive, 
want  of  consideration  or  legal  necessity  for  the  transfer  by  the 
widow  of  her  equity  of  i-edemption.  It  would,  of  course,  have 
been  open  to  him  to  plead  that  no  such  transfer  in  fact  took 
place  at  all  or  that  it  was  wholly  void  ;  but  even  in  such  a 
case  if  the  widow,  Mussammat  Achhro,  admitted  the  rights  of 
the  transferee  this  plea  could  not  have  availed  IS'ihal  Singh, 
^lussammat  Achhro  being  entitled  to  hold  possession  of 
Kharku's  estate  during  her  life,  it  was  not  competent  to  Kihal 
Singh,    who  was   entered  in   the  revenue    papers  as    mortgagee 

* 

under  Mussammat  Achhro,    to   resist  the   suit   for   redemption 
brought  either  by  the  widow    herself   or    by    one  to  whom    she 
had  as  a  matter   of  fact,    ti'ansf erred  her   intei'est  in    the  estate, 
and  wlio  by  reason  of    sucli  transfer  had  stepped  into    her  slioes 
qua  her    right   to   redeem    the    mortgage   in   favour   of     Xihal 
Singh.     If  the  widow  herself   sued   to    redeem   the  land,  Nihal 
Singh  obviously  could  not  have  resisted  her  claim,  and  it  would 
still  have  been  open  to  him    after  her  death   to  claim  it  as   heir 
of  Kha-ku.     His  right  to  claim  the  land  as  such   heir  was  quite 
distinct  from,  and  independent   of,  his  rights    under   the   mort- 
gage of  1867  ;   and  it  is   exceedingly   difficult  to    see   how   that 
I'ight  could    be   lost   to   him   because  the  person  who    sued   to 
redeem  the  mortgage  from    him   was,   not   the   widow    herself, 
but   a  transferee    from   her  of   the   equity   of  redemption,   the 
transfer  in  whose  favour  was  in  any   case   good  as    long   as  the 
widow  was  alive.     The  only   point  at    issue   in  the  former  suit 
which   was   fought  out   in   1887    was  the  i'ight  of  the   vendees 
from  the    widow  to   redeem  her  right,  title   and  interest  in  the 
laud ;   and  just  as  the  mortgagee,  Nihal  Singh,  could  not  set  up 
his  rights  as  the   alleged    next  heir  to, the    mortgaged   property 
after  the  death    of  the   widow   to   defeat  a    suit  for  redemption 
by  herself,  he  could  not   similai'ly,    during  the    lifetime   of  the 
widow  refuse   to   give  up   the    land   to   t;ie    vendees    from    her 
claiming  under  a  properly  executed  deed  of  sale   in  which  they 
had  been  erapowei-ed.  by  the  widow  to  redeem  the  mortgage  that 
stood  in  his  name. 

In  support  of  his  contention  that  Nihal  Singh  could,  in  the 
suit  of  1887,  have  set  up  the  plea  that  the  sale  by  Mussammat 
Achhro  in  favour  of  the  then  plaintiffs,  who  are  now  defendants, 
had  been  ma,de  without  consideration  and  legal  necessity,  the 
advocate  for  the  respondents  has  relied  upon  {Bhondo  Ram 
GhawVrn  Y   Balkrishna  Govind  Nagvekar)  (1).   That  authority  is, 


(1)  (1883)  I.  L.  R.  8  Bom.  190. 
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however,  distinguishable   from   the   present   case,   inasmuch  as 
there  the  parties  were   governed   by  strict    Hindu  Law,   while 
here  we  are  dealing  with  a  case  of  Hindu  agricultural  Jats  who 
are  privid  facie    governed  by   custom  and  not   by  their  personal 
law.     Further,  in  the  Bombay   case,    the    widow,  who   had  sold 
the    property  in   question  to  the   plaintiffs   who    then   sued  to 
redeem  the   mortgage   which   had  been   made   by  the   widow's 
husband,   died   during    the     pendency  of     the   case,     and   the 
plaintiffs  made  a  supplementary   claim  to  succeed  to  the  estate 
in  dispute  as^  the   next   of  kin  to   the   widow's   husband.     The 
life  estate  of  the  widow  had  come  to  an  end  by  her  death  ;    and 
unless  the    sale  by   her  in   favour   of   the   plaintiffs   had   been 
made  for  consideration    and  legal   necessity  so  as  to  be  treated 
as  a  valid  one  for  all  purposes  and  giving  them  an    indefeasible 
title,  it  wap  not   competent   to    them  to    sue  and  dispossess    the 
mortgagee  who  was  holding  upon  a  title  created  by  the  husband 
of  the  widow.     It  is  obvious   therefore    that    the  main  consider- 
ations   which    govern   the   decision  of   the   question   before    us 
were  absent   from  the   Bombay   case  ;    but   if  that   case  is  con- 
sidered as  substantially  on  all  fours   with  the  present  case,  we 
must   say,  with   all   deference   to   the   learned    Judges   of   the 
Bombay  High  Court,  that  we  are  not  prepared  to  concur  in  the 
view  held  by  them.     In  our   opinion    the    correct    view  to  hold 
in  a  case  of  tliis  kind  is  the  one  held  by   Sir  Meredj'th    Plowden 
in  No.  101  P.J?.   1891   {Butay.  Khushal  Singh)    (1).     It    was 
held  in  that  case  by  the  learned  Judge  that   where  a  proprietor 
after  having  made  a   mortgage  of  his   land  to  one    person    sub- 
sequently sells  the  equity  of  redemption   to  another   and  part  of 
the  consideration  is   proved  to  have  passed   for   such    sale,  the 
vendee  can  sue  to  redeem  the  mortgage,  and  it  is  not  competent 
to  the  mortgagee,  who   happens  to  be    the   heir  of  the   original 
mortgagor,    to  raise   in  that  suit  the    plea  that  the  trarrsaetion 
of  sale   was  not  valid  because  it   had  been  entered  into  without 
legal   necessity.     The   reasoning  employed    by     Sir   Meredyth 
Plowden  in  that  case  thoroughly    commends    itself   to  us,    and 
applies  with  equal  force  to  the   present   case,  although   the  sale 
with  which  we  are  dealing  here  was   made  by  a   widow  with   a 
life  estate  and  not  by  a  childless  proprietor,    as    was  the  case  in 
No.    101  P.    R.  1891    (Btda   v.    Khushal    Singh)    (I).     In   our 
opinion,    the  question   for    decision   would  have   been    exactly 
the  same  as  it  is  now  supposing  that  it   was    Kharkn  and   not 
Mussammat  Achhro  who  had  sold  ilio  equity  of   redemption  to 
Ishar  and  others  in   1887.     If   the   sale    by   Kharku   were    not 
wholly  fictitious  or  for  some  reason    void,   and    if  he    supported 

(I)  \Q\  P.  R.  1891. 
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his  vendees'  I'ig'lit  to  redeem,  Nihal  Singh  mortgagee  could  not 
have  resisted  the  latter"s  suit  for  redemption  by  urging  that 
there  was  no  legal  necessity  for  the  sale  by  Kharku.  The 
mortgagee  could  no  doubt  have  urged  the  same  plea  as  against 
the  vendees  from  the  original  mortgagor  which  he  could  have 
lU'ged  against  the  latter,  or  he  could  have  pleaded  that  the-  e 
was  in  fact  no  transfer  of  the  equity  of  redemption  in  their 
favour ;  but  the  plea  of  want  of  necessity  for  the  sale  would 
cei'tainly  not  have  been  open  to  liim  in  the  redemption  suit, 
it  being  competent  to  him  to  raise  that  question  in  a  separate 
suit  properly  framed  for  the  piu-pose. 

For  these  reasons  we  overrule  the  contentions  advanced 
by  the  learned  advocate  for  the  respondents  and  hold  that  the 
decision  of  this  Coux^t  dated  the  25th  February  1890  does  not 
operate  as  res  judicata  so  far  as  Xihal  Singh's  rights  as  the 
alleged  heir  of  Kharku  are  concerned.  "We  accordingly  accept 
this  appeal,  set  aside  the  decree  of  the  Divisional  Judge  which 
is  based  upon  a  preliminary  point  and  remand  the  case  under 
Older  XLI,  rule  23,  Civil  Procedure  Code,  foi-  decision  on  the 
merits.  Stamp  on  this  appeal  will  be  lefauded  and  other  costs 
will  be  costs  in  the  cause. 

Appeal  accepted^ 


No.  88. 


Before  Bon.  Mr,  Justice  Kensin-gton  and   Hon.  Mr,  Justice 

Beadon. 

MUNICIPAL  COMMITTEE  OF  LAHORE -(Defendant)— 
APPELLANT 

Versus 

NAND  LAL— (Plaimuf)  -RESPONDEKT. 

Civil  Appeal  No.  826  of  1910, 

Damages — Municipal  water  iiiaiii — viaslcr  ani  sirvdiit-^aegligcnce  of 
duly  qualified  professional  man. 

AVhere  the  miinicipal  main  adjacent  to  plaintiff's  house  burst  under 
Unavoidable  circumstaQces  and  not  owing  to  any  inherent  flaw  or  defect  in  the 
pipe  itself  or  in  the  laying  down  of  the  same,  causing  considerable  damage  to 
pliiintiR's  house,  but,  subsequent  to  such  bursting,  the  Municipal  Overseer  was 
negligent  in  the  steps  taken  to  avert  further  damage  to  plaintiU's  property. 

Held,  that  plaintiff  was  entitled  to  damages  notwithstanding  that  the 
Municipal  Committee  had  employed  as  Overseer  one  who  was  duly  qualified  ia 
accordance  with  the  rules  laid  down  bv  the  Local  Government, 
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'Further  appeal  from  the  decree  of  Major  A.  J.  Irvine,    iJivisional 
Jiuhje  at  Lahore,  dated  the  \Mh  April  1910. 
Herbert  for  appellant. 
Gokal  Cliand  Naurang  for  respoudent. 
The  judgment  of  the  Court  Avas  delivered  by — 

20th  Fehj.  1913.  Beadon,  J. —  This    appeal     relates     to   a    suit   against   the 

ISIunicipal  Committee  of  Lahore,  defendant-appellant,  for  recovery 
of  lis.  3,798-7-0  on  account  of  damage  caused  to  the  plaintiff- 
respondent's  house  by  the  bursting  of  the  municipal  water  pipe 
which  passes  in  front  of  the  house  in  question. 

The  lower  Appellate  Court,  confirming  the  decree  of  the  first 
Court,  has  awarded  damages  to  the  plaintiff-respondent  amount- 
ing to  Rs.  2,500  holding  that  damage  to  this  extent  was  due  to 
negligence  on  the  part  of  the  defendant-appellant. 

It  appears  that  between  the  27th  August  and  2nd  Septera- 
bef  1906  there  was  a  considerable  fall  of  rain— on  or  about  the 
oOth  August  the  respondent  noticed  cracks  appearing  in  his 
house  and  attributing  this  to  a  defect  in  the  municipal  drain  he 
sent  a  notice  to  the  Municipal  Committee  which  reached  the 
office  at  about  3-30  p.m.  on  the  31st  August.  The  Municipal 
Overseer  went  at  once  to  the  spot  and  having  erected  a  tem- 
porary "  j3(ts7i/a"  of  earth  to  prevent  the  flow  of  rain  water  from 
the  drain  to  the  foundations  of  the  house,  he  sent  a  report  to  the 
Municipal  Engineer  Mr.  Holder  who,  however,  did  not  go  to  the 
spot  till  the  morning  of  the  3rd  September.  In  the  meantime 
the  municipal  plumber  Farid  was  summoned  to  the  spot  for  the 
first  time  on  the  afternoon  of  the  2nd  September.  He  at  once 
suspected  leakage  from  the  water  pipe  and  having  dug  down  and 
found  that  the  pipe  had  burst,  he  then  turned  off  the  water. 

The  pipe  which  is  a  three-inch  one,  was  completely  broken 
through  so  that  the  escape  of  water  must  have  been  very 
considerable  and  though  at  first  disputed,  it  is  now  admitted 
that  the  damage  to  respondent's  house  was  not  due  to  any 
inherent  defect  in  the  house  or  to  the  rain  but  was  solely  due  to 
the  burh;ting  of  the  water  pipe. 

It  has  been  suggested  in  this  Court  for  the  first  time  that, 
in  view,  of  section  119,  Act  XX  of  1S91  (the  Municipal  Act  tlien 
in  force),  the  Committee  is  liable  whether  negligence  is  2)roved 
or  not  but,  if  the  i)laiutiff-i'espondent's  claim  had  Ijeen  based  on 
this  section  the  obvious  answer  to  the  claim  would  have  been 
that  under  clause  (2)  his  remedy  lies  in  proceedings  under  the 
Land  Acquisition  Act  and  not  in  a  Civil  suit.  The  a;  parent 
object  of  the  section   wa^j   to  enable   the  Conjjiiittee  to   avoid 
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litigation  in  settling  disputes  regarding  the  amount  of  com- 
pensation in  cases  in  which  its  liability  to  pay  compensation  is 
not  in  question,  and  it  does  not  appear  that  the  section  was 
intended  to  give  power  to  the  Committee  to  grant  compensation 
in  cases  where  no  action  would  ordinarily  lie.  This  was  re- 
cognised by  both  parties  in  the  lower  Com-ts  in  which  the  claim 
was  based  and  defended  on  the  question  of  alleged  negligence  on 
the  part  of  the  Committee,  and  in  this  Court  the  plaintilf-respou- 
deut  cannot  set  up  a  new  case  but  must  stand  or  fall  on  the 
merits  of  this  plea. 

The  lower  Courts  have  not  come  to  a  definite  finding  in 
regard  to  the  cause  of  the  bursting  of  the  pipe.  Though  the  pipe 
appears  to  have  been  in  use  for  several  years,  there  is  no 
indication  that  it  was  in  any  way  faulty  or  unsound,  and  probably 
ihe  percolation  of  rain  water  caused  the  ground,  on  which  the 
pipe  was  resting,  to  subside  and  consequently  the  pressuie  of 
earth  on  top  I'aused  the  pipe  to  break.  Such  an  accident  was 
beyond  the  conti-ol  of  the  Committee,  and  in  respect  of  the 
actual  breaking  of  the  pipe,  the  Committee  cannot  be  held  to 
have  been  negligent. 

The  lower  Courts  however  have  agreed  in  the  finding  that 
the  damage  to  the  house  was  chiefly  the  result  of  negligence  on 
the  part  of  the  Committee  in  failing  to  take  proper  action  when 
the  danger  to  respondent's  house  was  brought  to  their  notice 
and  after  full  consideration  we  are  not  prepared  to  disagree  with 
this  concurrent  finding. 

Though  respondent  when  writing  his  letter  of  30th  August 
thought  that  the  trouble  was  due  to  rain  and  the  supposed  de- 
fective di'ain,  there  is  reliable  evidence  including  the  admission 
of  the  Overseer,  showing  that  when  the  Overseer  arrived  it  was 
at  once  suggested  to  him  that  the  pipe  had  burst.  No  doubt 
an  expert  must  rely  on  his  own  judgment  in  preference  to  tak- 
ing advise  from  those  who  are  not  experts  but  the  Over&eer 
knew  that  the  pipe  was  t«ituate  at  this  place,  and  even  if  the 
suggestion  had  not  been  made  to  him,  he  ought  at  once  to  have 
taken  the  necessary  precaution  of  digging  down  to  the  pipe  and 
getting  the  water  turned  oif.  The  plumber  on  arrival  at  once 
realised  that  the  pipe  was  probably  leaking  and  the  evidence  of 
the  Engineers  indicates  that  the  Overseer  ought  to  have  known 
that  there  -was  something  more  serious  than  pci-colation  of  rain 
water.  In  fact  Mr.  Holder,  the  Municipal  Engineer,  admits  that 
he  told  the  Overseer  that,  as  the  main  passed  down  the  street  it 
should  have  struck  him  iit  once  to  excavate  and  examine  it. 
By  failure  to  dig  down  to  the   pipe   or  to  send  for  the   plumber 
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to  turn  off  tlie  -water  till  2nd  September  tlie  Overseer  was 
undoubtedly  negligent  and  the  result  was  that  water  from  the 
.  pipe  escaped  into  the  foundations  of  the  house  for  two  whole 
days.  We  also  think  that  in  delaying  his  visit  to  the  spot  till 
the  3rd  September  there  was  negligence  on  the  part  of  the 
Municipal  Engineer. 

It  has  been  contended  that  as  the  Committee  employed 
qualified  servants  it  cannot  be  held  responsible  but  we  are  un- 
able to  accept  this  contention.  It  is  obviously  the  daty  of 
the  Committee  to  employ  servants  who  can  be  trusted  to 
exercise  due  skill  and  care  in  such  cases.  "We  do  not  think  that 
the  Overseer  exercised  even  ordinary  skill  and  care  and  we  agree 
with  the  lower   Courts   in   holding  the  Committee  responsible. 

As  regards  the  amount  of  compensations  awarded  the  cost 
of  dismantling  and  rebuilding  was  estimated  by  Mi'.  Atkinsou 
at  Rs.  3,561,  on  the  evidence  of  Mr.  Wilson  regarding  rates  the 
estimate  was  reduced  by  Rs.  720  to  Rs.  2,841  and,  in  view  of  the 
possibility  that  some  injury  was  caused  befoi-e  the  Committee 
tt'eceived  notice,  the  estimate  was  further  reduced  by  Rs.  341  to 
the  I'ound  sum  of  Rs.  2,500.  Mr.  Herbert  on  behalf  of  the  Com- 
mittee does  not  dispute  the  estimate  of  Rs.  2,841  but  merely 
urges  that  a  larger  sum  than  Rs.  341  sliould  be  deducted  on 
account  of  damage  caused  previous  to  31st  August  1906.  He 
however  offers  no  suggestion  how  the  alleged  previous  damage 
is  to  be  assessed  and,  as  it  is  clear  that  practically  the  whole 
damage  which  entailed  dismantling  of  a  portion  of  the  house 
was  due  to  the  flow  of  water  between  the  31st  August  and  2ud 
September  we  see  no  good  reason  to  interfere  with  the  lower 
Ccui't's  estimate  which  appears  to  be  fair  and  reasonable. 

We  accordingly  dismiss  the  appeal  with  costs. 

No.  89. 

Before  Hon.  Mr.  Justice  Shah  Din  and  Hon.  Mr.  Justice 
Scott-Smith. 

KISHORE  CHAKD   AND  OTHERS— (Decree-holders)— 
APPELLANTS 

Vcmun 
ISHAR  SINGH  AND  OTHERS  -(JuDGJiEXT-DEbTOKs) 
RESPONDENTS. 
Civil   Appeal  No.  216  of  191 1 . 

lixcculim  of  decree— Civil  Procedure  Code,  1882,  section ^27—sanclion 
of  Commissioner  Lo  sale  of  agriciillurul  land— section  G7,  Civil  Procedure 
Code-,  1908. 

Held  that  iuasmucli  as  in  Uic  Civil  rroccdurc  Code  ol  I'JOB,  section  67 
fe-enacts  only  the  fust  paragraph  of  section  327  ol  tlie  old  Code,  and  has 
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omitted  the  second  paragi-aph  of  that  section  under  which  the  special  rule 
authorising  the  Commissioner  to  sanction  sales  of  agricultural  land  in 
execution  of  the  decree  of  a  Civil  Court  had  been  framed,  the  special  rule  in 
question  be.-ame  inoperative  from  the  date  on  which  the  new  Code  came  into 
force,  and  t  la  the  sanction  of  the  Commissioner  of  the  Division  is  no  longer 
required  as  a  condition  precedent  to  the  sale  of  agiicultui'al  land  in  execution 
of  a  decree  for  money. 

Miscellaneous  appeal  from  the  decree  of  Bai  Achhru  Bam,  District 
Judge,  Ferozepare  District,  dated  the  Wth  November  1910. 

Ganpat  Rai  for  appellants. 

Nemo  for  respondents. 

The  judgment  o£  the  Court  was  delivered  by — 

Sh.\h  Di\,  .J. — This  appeal  arises  out  of  execution  proceed-  2nd  4i;?77  191S 
ings.  In  execution  of  his  decree,  dated  the  13th  July  1897  for 
about  Rs.  7,200  against  the  predecessor-in-interest  of  the 
respondents  the  appellant  had  a  plot  of  agricultui^l  land 
belonsrinsf  to  the  latter  attached  and  on  the  matter  beinof 
referred  to  the  Commissioner,  through  the  Collector,  in  190^, 
sanction  was  given  by  the  Commissioner  to  the  auction  sale  of 
two-thirds  share  of  the  land,  the  remaining  one-third  share 
being  set  apart  for  the  maintenance  of  the  judgment-debtor 
and  his  family.  The  sale  realized  some  Rs.  2,200  the  decree  was 
not  satisfied,  and  the  amount  still  due  to  the  decree-holder  in 
1909  was  a  little  over  Rs.  1,300.  The  decree-holder  again 
applied  for  execution  of  the  decree  by  attachment  and  sale  of 
the  remaining  one-third  .share  of  the  judgment-debtor's  land  ; 
the  papers  were  sent  to  the  Collector  as  before,  but  he  could 
not  see  his  way  to  recommend  the  sale  of  that  one-third  share, 
with  the  result  that  on  the  18th  February  1909  the  Commis- 
sioner refused  to  sanction  the  sale.  Subsequently,  the  decree- 
holder  moved  the  Court  again  for  the  sale  of  the  same  share  in 
execution  of  his  decree  ;  and  again  on  the  22nd  June  1910  the 
Commissioner  declined  to  grant  sanction  to  the  proposed  sale. 

On  the  1 1th  November  1910  the  decree-holder  made  an 
application  to  the  District  Judge  asking  for  the  same  one-third 
share  of  the  land  to  be  sold  in  execution,  but  the  District  Judo-e 
rejected  the  application  on  the  ground  that  in  view  of  the 
repeated  refusals  of  the  Commissioner  to  sanction  the  sale  on 
previous  occasions,  the  only  course  left  open  to  the  decree-holder 
was  to  get  the  produce  of  the  land  attached  every  year,  the 
sale  of  the  land  in  execution  being  out  of  the  question 

The  decree-holder  has  appealed  to  this  Court,  and  his 
counsel   has   contended  that  since  the  second   clause  of  section 
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327  of  the   Civil  Procedure  Code,   1882,  under  which  the  Punjab 
Government   had   issued   its  Notificaton   No.  1297-S,  dated   the 
10th    of   September   IF 85,   prohibiting   the  sale   of  agricultural 
land   in    execution   of   a   decree    of   a    Civil    Court  without  the 
previous  sanction  of  the  Commissioner  of  the    Division  in  which 
the  land  was   situate,  had  not  been  re-enacted  in   the  new  Civil 
Procedure   Code,   the   sanction   of    the    Commissioner   to   the 
auction   sale   of   such    land   was  no  longer   necessary  ;  and  it  is 
accordingly  urged  that  the  District   Judge   should  liave  ordered 
the    attachment  and   sale  of  the   one-thii^d  share  of  the  land  in 
question  in  spite  of  the  refusal  of  the    Commissioner  to  sanction 
the   sale   on   former  occasions.     We  think  that   this  contention 
is   correct   and   must  prevail.     Section  67  of  the  present  Civil 
Procedure   Code   re-enacts   only   the    first  paragraph  of  section 
327  of  the    old   Code  and  has   omitted  the    second  paragraph  of 
that   section   under   which     the   special   rule    authorising    the 
Commissioner  to  sanction  sales  of  agricultui\al  land  in  execution 
of  the   decree   of   a   Civil    Court  iiad  been  framed.     It    is  clear 
therefore   that  from  the  date  on  which    the  new  Civil  Procedure 
Code   came  into   force   the  special     rule   in   question    became 
inoperative,   and   the   sanction    of   the    Commissioner     of   the 
Division  is  therefore  no  longer  required  as  a  condition  precedent 
to   the   sale   of  agricultural   land   in  execution  of  a  decree  for 
money  ;    (see     also    No.     4   P.     R.    1910     {Girdliari   Bain   v. 
Melir  Khan)  (1). 

We  accordingly  set  aside  the  order  of  the  District  Judge 
and  send  the  case  back  to  him  for  disposal  according  to  law. 
The  respondents  will  pay  the  appellants'  costs  in  both  Courts. 

Case  remanded'. 

No.  90. 

Before  Hon.  Mr.  Justice  Shah   Din  and.  Hon.  Mr.  Justice 

Beadon. 
ABDUL  KARIM  AND  OTHP]RS— (Depr\pants)— 
PETITIONERS 
Versus 
ALLAH  BAKHSH  AND  OTHERS— (Plaintiffs)  — 
RESPONDENTS. 

Civil  Miscellaneous  No.  58  of  1913. 

Section  110,  Cndt  Procedure  Code,  1908,  leave  to  appeal  to  Ei>:  Majesty  in 
Council — value ~que-.Uio7i  directly  or  indirectly  invoked. 

Where  certain  persons,  being  gi-ound  landlords  of  a  vahiablc  "  Oanj " 
occupied  by  various  tenants,  were  unsuccessful  in  five  suits  brought  for 


(1)  4  P.  B.  {Rev.)  1910. 


i 


Sept.  &  Oct.,  1913.  CIVIL  JUDGMENTS-No.  90.  32 ^ 

ejectment  of  some  of  these  tenants  and  for  enhancement  of  rent,  the  consolidat- 
ed value  of  these  five  suits  being  less  than  Rs.  10,000,  but  the  value  of  the 
whole  Ganj  being  considerably  over  Rs.  10,000  — 

Held,  that  section  110,  Civil  Procediu'e  Code,  does  not  provide  for  an 
appeal  under  such  circumstances.  The  question  directly  or  indirectly  in- 
volved must  be  one  between  the  parties  to  the  suits  which  have  been  instituted, 
and  not  one  between  one  party  to  such  suits  and  other  persons  who  were  not 
parties  to  those  suits. 

Hamtman  Prasad  V.  Bhagwati  Prasad  (1),  approved.  Ananda  Chandra 
Bn.fc  V.  L.  P.  D.  Broughton  (2),  distinguished. 

Applicat ion  under  order  XLV,  rules  2,  3  and  4,  Civil  Procedure 
Code,  {^Ad  Y  of  190S)  for  leave  to  appeal  to  His  Majesfi/ 
in  Council. 

Petman,  for  petitioners. 
Pestonji  Dadabhai,  for  respondents. 
The  order  of  the  Court  was  delivered  by — 

Beadon,     J.— The  petitioners,  who    are    the   gi'ound   land-   Mth  April  \9l: 
lords  of  a  valuable  "  Ganj ''  at  Delhi,  have  been  unsuccessful  in 
five  suits  for  ejectment  of  certain  tenants  and   for   enhancement 
of  rent   and   they  now  apply  for  a  certificate  with  a  view  to  an 
appeal  to  His  Majesty  in  Council. 

It  is  admitted  that  the  consolidated  value  of  the  five  suits 
is  less  than  Rs.  10,000,  but  the  value  of  the  whole  "  Ganj  " 
appears  to  be  considerably  over  Rs.  10,000,  and  it  is  urged 
that,  as  the  five  cases  were  test  cases,  and  as  the  decision  of 
this  Court  may  seriously  prejudice  the  petitioners  in  similar 
suits  which  they  may  have  to  bring  against  other  tenants 
occupying  sites  in  this  "  Ganj  "  on  similar  conditions,  the 
decree  of  this  Court  indirectly  involves  a  question  in  respect  of 
property  over  Rs.  10,000  in  value. 

If  the  petitioners  thought  that  the  question  involved  was 
of  such  vital  importance,  they  could  have  brought  a  sufficient 
number  of  test  cases  of  the  necessary  consolidated  value  and 
the  cost  of  defending  an  appeal  to  His  Majesty  in  Council 
would  then  have  been  distributed  over  a  number  of  tenants  all 
affected  by  the  decree.  The  petitioners,  however,  have 
thought  fit  to  incur  in  India  the  expense  of  five  suits  only 
and  yet  they  expect  that  the  costly  defence  of  their  claim  in 
respect  of  the  whole  '*  Ganj  "  should  be  borne  by  a  few  tenants 
of  possibly  small  means  whose  individual  interests  in  tlie 
"  Ganj  ''  are  of  comparatively  small  value.  Moreover,  the 
petitioners   seek   to   establish     a   title   against    other     persons 

(I)  (1S02)  /.  L.  R.  24  All.  236.  (2)  9  B.  L.  R.  423. 
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who,  not  being  parties  to  the  litigation,  will  not  be  in  a  position 
to  defend  their  rights. 

We  do  not  think  that  section  110  of  the  Code  of  Civil 
Procedure  provides  for  an  appeal  under  such  circumstances. 
In  our  opinion  the  question  directly  or  indirectly,  involved  must 
I  e  one  between  the  parties  to  the  suits  which  have  been  insti- 
tuted, and  not  one  between  one  party  to  such  suits  and  other 
persons  who  are  not  parties  to  those  suits. 

This  view  is  supported  by  the  decision  of  the  Allahabad 
High  Court  in  Hanuman  Prasad  v.  Bhagwafl  Prasad  (1),  and  it  is 
not  inconsistent  with  the  decision  in  Ananda  Chandra  Bosf^  v. 
L.  P.  B.  Broughton  {2),  vflxiali  is  relied  on  by  Counsel  for  the 
petitioners.  In  Ananda  Chandra  Bose  v.  L.  P.  D.  Bronghton  (2), 
future  suits  which  the  then  plaintiff  intended  to  institute  were 
suits  against  the  same  defendant,  and  not  against  other  persons 
who  were  not  parties  to  the  suit  in  respect  of  wln'ch  the 
application   for   a  certificate  had  been  made. 

We  find  therefore  that  sufficient  ground  for  granting  a 
certificate  has  not  been  made  out  and  we  accordingly  refuse  the 
application  with  costs. 


No.  91. 

Before,  Hon.  Mr.  Justice  Battigan    and  Eon.  Mr.  Jus-tire 
Scott-SmitJi. 

BARK  AT   RAI    AND   OTHERS— (Plaintiffs)— 
APPELLANTS 

Versus 
ALT  AND  OTHERS— (Defendants)— RESPONDENTS. 

Civil  Appeal  No.  1238  of  1909. 

Rcgidation  17  of  ISOQ— Foreclosure  of  mortgage— Validity  of  notice 
wher  eamoiinl  slated  is  excessive. 

Held,  that  a  mis-statement  in  the  notice  issued  imder  Regulation  XVII  of 
1S06  of  the  amount  due  on  the  mortgage  does  not  invalidate  the  notice,  even 
if  the  amoimt  therein  stated  is  to  be  greater  than  the  amount  actually  due. 
The  mortgagor  has  the  power  to  save  his  right  of  redemption  by  depositing 
in  Court  not  necessarily  tire  amount  alleged  to  be  due  by  the  mortgagee,  but 
suoh  amonnt  as  he  asserts  lo  be  really  due  by  way  of  principal  and  interest. 

Forbes  v.  Ameeroonissa  Begam  (3),  Kuhra  Bibi  v.  Wajid  Khan  (4), 
21  P.  n.  1901  {Fakira  v.  Piijarc  Lai)  (.')),  81  P.  R.  1882  {Mehro  v.  Suja) 
(G),  referred  to. 


(1)  (1902)  I.  L.  R.  24  All.  236.        (4)  (1893)  I.  L.  R.  16  All.  59. 

(2)  9  B.  L.  K.  423.  (5)  21  P.  12.  1901. 
(;V  (1865)  10  Moo.  I.  A.  356.           (6J  81  P.  R.  1882. 
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FnrtJier  appeal  from  the  decfee  of  A.  H.  Parker,  Esquire, 
Officiating  Divisional  Judge  of  the  Sialkot  Division,  dated 
the  23rd  August   1909. 

Sheo  Narain  and  Vislmo  Siugh,  for  appellants. 

Respondents,  in  person. 

The  judgment  of  tlie  Court  was  delivered  by — 

Rattigan,  J. — The    facts     are    sufScientlj     stated     in    the     2)ul  Maij  19l.i. 
judgment  of   the  Officiating  Divisioral    Judge    and    it    is   only 
necessaiy  to  refer  to  one  or  two  points  foi"  the    purposes   of    the 
appeal  before  us. 

On  the  14th  of  March  190(3  the  mortgagee  applied  to  the 
District  Judge  for  the  issue  of  a  notice  to  the  uaortgagor  under 
section  8  of  Regulation  XVII  of  1806,  and  in  that  notice  the 
mortgagor  was  informed  that  he  could  redeem  the  property 
mortgaged  within  one  year  from  the  date  of  the  notification 
upon  payment  or  tender  of  Rs.  1,422,  principal,  and  Rs.  4,578, 
interest,  and  that  upon  his  failure  to  so  I'edeem  within  that 
period,  the  mortgage  would  be  foreclosed.  The  lower  Appellate 
Coui't  finds  that  no  such  sum  as  Rs.  4,578  was  due  by  way  of 
interest  at  the  time  when  the  notice  was  issued,  and  being  of 
opinion  that  the  plaintiff  by  asking  in  the  notice  for  a  larger 
sum  than  he  was  entitled  to  get  had  rendered  redemption  more 
difficult  for  the  mortgagor, — held,  as  a  consequence,  that  the 
notice  was  invalid  for  the  purposes  of  the  said  Regulation  and 
vitiated  the  foreclosure  proceedings. 

It  is  admitted  before  us  that  the  interest  due  on  the 
mortgage  at  the  time  of  the  notice  was  considerably  less  than 
the  amount  stated  in  that  notice  to  be  then  due,  and  the  sole 
question  before  us  is  whether  on  that  account  the  notice  was 
defective  and  inoperative.  Mr,  Sheo  Narain,  on  behalf  of  the 
appellants,  contended  that  the  erroneous  statement  with  regard 
to  the  amount  of  the  interest  did  not  render  the  notice  bad,  and 
in  support  of  his  contention,  referred  to  three  authorities.  In 
the  first  place,  reliance  was  placed  on  certain  remarks  of  their 
lordships  of  the  Privy  Council  in  the  case  of  Forbes  v. 
Ameeroonissa  Begam  (1)  to  the  following  effect: — "Their 
"  lordships  ax^e  disposed  to  think  that  upon  the  true  coustruc- 
"  tion  of  the  Regulation  and  of  the  Circular  Order,  it  is  not 
"  necessary  either  that  the  demand  should  be  for  the  specific 
"  sum  ultimately  ascertained  to  be  due."  In  ihe  case  before 
their  lordships  it  is  difficult  to  find  from  the  report  of  the  case 
whether  the  moi'tgagee  had  demanded  too    much  or  too   little  in 

(1)  (1865;  10  Moo.  I.  A.  356  (P.  C). 
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the  notice  issued  under  section  8  of  tLe  Regulation.  In  tlie  next 
place  Mr.  Slieo  Narain  relied  on  the  opinion  expressed  by 
Aikman  J.  in  Kuhra  Bihi  v.  Wajid  Khan  (I),  "  If  the  raort- 
"  gagee  asks  too  much,  the  mortgagor  can  protect  himself  by 
"  paying  into  Court  what  is  really  due.  In  the  present  case  the 
"  amount  secured  by  the  conditional  sale-deed  was  undoubtedly 
"  due  at  the  end  of  the  year  of  grace,  and  that  amount  was 
"  not  paid.  Consequently  if  the  proceedings  were  in  all  other 
"  respects  valid,  the  mortgagor's  right  of  redemption  was  lost, 
'*  and  the  plaintiff  is  entitled  to  a  decree."  The  learned  Advo- 
cate also  referred  to  a  Single  Bench  ruling  of  this  Court  reported 
as  No.  21  P.  E.  1901  {Fakira  v.  Fiyare  Lai)  (2),  but  we  are 
unable  to  see  the  relevancy  of  that  authority  though  the  learned 
Judge  did,  no  doubt,  remai^k  obiter  that  in  a  notice  of  this  kind 
it  is  unnecessary  to  specify  the  exact  or  uncertain  amount  of 
interest  due,  or  mention  interest  at  all. 

On  the  other  hand,  in  No.  84  P.  E.  1882  {Mehro  v.  Suja) 
(3) ,  a  Division  Bench  of  this  Court  held  that  a  notice  issued 
Under  section  8  of  Regulation  XVII  of  1 806,  which  did  not  bear 
the  seal  or  signature  of  the  District  Judge  but  only  his 
initials  and  merely  notified  to  the  mortgagor  the  probable  sum 
due  on  the  mortgage  without  any  mention  of  the  interest  also 
due  thereon,  was  materially  defective  and  vitiated  foreclosure 
proceedings.  In  this  case  the  defects  with  regard  to  the  seal 
and  signature  of  the  District  Judge  were  possibly  per  se  suffi- 
cient to  invalidate  the  notice,  but  the  learned  Judges  appear 
to  have  considered  the  omission  to  specify  the  amount  of  intei'est 
as  also  a  fatal  defect. 

The  case  is  not  free  from  difficulty  but  after  giving  it  our 
best  consideration  we  ate  of  opinion  that  the  mis-statement 
in  the  notice  of  the  amount  due  on  the  mortgage  does  not  invali- 
date the  notice,  even  in  a  case  where  the  amount  is  stated  to  be 
greater  than  the  amount  actually  due. 

The  notice  must,  of  course,  inform  mortgagor  that  he  can 
redeem  the  property  in  the  manner  provided  for  by  section  7, 
or,  in  other  words,  where  (as  in  the  case  before  us)  the  mort- 
gagee is  not  in  possession,  "  upon  payment  or  established  tender 
of  the  pi'incipal  sum  lent,  together  w  th  any  interest  that  may 
be  due  thereupon."  The  mortgagor  is  in  no  way  bound  to 
accept  as  correct  the  sum,  if  any,  stated  by  the  mortgagee  in 
the  notice  to  be  due  on  the  mortgage,  and  by  virtue  of  section 
2  of  Regulation  I  of  1798,  he  is  at  liberty   to    deposit   in   Court 

(1)  (1893^  /.  L.  R.  16  All.  59.  (2)  21  P.  R.  1901. 

(3)  84  P.  R.  1882. 
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any  sum  less  than  is  required,  aud  may  allege  that  such  sum 
is  the  total  amount  due  to  the  lender  for  principal  and  interest. 
"  If  the  amount  so  deposited  is  admitted  by  the  lender  or  be 
"  established  on  investigation  to  be  the  total  amount  due  to  him, 
"  the  right  of  redemption  shall  be  considered  to  have  been  fully 
"  preserved  to  the  borrower  "  (Regulation  I  of  1798,  section  2). 
It  was  with  reference  to  these  provisions  of  the  law  that  their 
lordships  observed,  in  Forbes  v.  Ameeroonissa  (above  cited) 
that  "  upon  the  true  construction  of  the  Regulations  and  of  the 
"  Circular  Order,  it  is  not  necessary  either  that  the  demand 
"  should  be  for  the  specific  sum  ultimately  ascertained  to  be  due, 
"  or  that  the  accounts  of  a  mortgagee  in  possession  should  be 
"  produced  in  these  preliminary  proceedings,  in  which  they 
"  cannot  be  investigated." 

The  mortgagor  has  thus  the  power  to  save  his  right  of 
redemption  by  depositing  in  Coui't,  not  necessarily  the  amount 
alleged  to  be  due  by  the  mortgagee,  but  such  amount  as  he 
asserts  to  be  really  due  by  way  of  principal  and  interest.  If, 
however,  he  elects  to  make  no  deposit  at  all,  or  if  he  makes  an 
insuflBcient  deposit,  his  right  of  redemption  is  gone  at  the 
expiration  of  the  year  of  grace,  and  he  cannot,  thereafter*,  urge 
that  the  amount  stated  in  the  notice  to  be  due  was  in  fact 
largely  in  excess  of  the  amount  that  was  really  due.  In  other 
words,  he  is  given  by  the  Regulations  a  right  of  preserving  his 
property,  and  if,  for  reasons  of  his  own,  he  does  not  choose  to 
avail  himself  of  the  procedure  prescribed  by  law  for  that 
purpose,  he  is  not  entitled  after  the  year  of  grace  has  elapsed 
to  m'ge  that  the  sum  demanded  of  him  was  greater  than  the 
sum  which  was  really  due  at  the  time.  We  accordingly  hold 
that  the  notice  of  foreclosure  was  valid,  and,  accepting  the 
appeal,  we  grant  plaintiffs  the  decree  for  which  they  pray. 
Respondents  will  pay  costs  throughout. 

Appeal  Accepted. 

No.  92. 

Before  Hon.  Mr.  Jimtice  Rattigaii  ami  Hon.  Mr.   Justice 

Scott-Smifh. 

BHAGWAN   DAS  AND  OTHERS— (Defendants)— 

APPELLANTS 

Versus 

SHIV  DIAL  AND  ANOTHER— (Plaintiffs)— 

RESPONDENTS. 

Civil  Appeal  No.  217  of  1910. 

Civil  Procedure  Code,  schedule  II,  section  18 — arbitrators'  award  as  to 
part  only   of  matter  rcfer*-ed— arbitrators  not  acting  in  concert — Contract 
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Ad,  scciions  7  and  107 — acceptance  of  proposal — resale  of  goods  on 
breach. 

Parties  were  piece-goods  merchants  residing  at  Delhi.  Defendants' 
firm  gHA^e  plaintiffs'  firm  indents  for  certain  goods  which  plaintiffs  imported 
fi'oin  Bombay  railed  to  Delhi  and  stored  there  in  godowns  and  handed  to 
defendants'  from  time  to  time.  Disputes  arose  about  23  cases.  I'he  indents 
contained  an  arbitration  clause.  Arbitrators  were  appointed  Avho  gave  an 
unanimous  award  in  regard  to  21  cases  in  favour  of  plaintiffs'  firm  Ijut, 
disagi'ceing  as  to  the  remaining  2  cases,  made  no  award  jointly  or  indi- 
vidually in  i-egard  to  the  same.  An  umpire  was  appointed  ivlio  refused 
to  act.  Plaintiff's  then  gave  defendants  notice  and  subsequently  sold  the 
goods  by  auction  which  resulted  in  a  loss  of  Rs.  6,407-14-10  and  for  this  sum 
a  suit  was  brought. 

Held,  that  inasmuch  as  the  arbitrators  did  not  decide  the  whole  matter 
referred  to  them  their  award  was  a  nullity  and  could  not  be  enforced  prot  unto, 
and  that  the  award  was  also  bad  in  that  the  arbitrators  signed  it  on  different 
dates. 

Held  also,  that  inasmuch  as  no  ajiplication  had  been  made  to  the  first 
Court  at  or  before  settlement  of  issues  to  stay  the  suit  under  schedule  11, 
section  18,  Civil  Procedure  Code,  1908,  and  an  abortive  attempt  hail 
previously  been  made  to  settle  the  matter  by  arbitration,  action  siiould  not 
now  be  taken  on  the  objections  subsequently  raised. 

Held  also,  that  where  the  acceptance  of  a  proposal  is  not  absolule 
and  imqualiiied  the  proposer  may  nevertheless,  be  bound  by  the  same  if,  by 
his  subsequent  conduct,  he  indicates  lliat  he  has  accepted  the  qualifications 
set  up. 

Held,  further  that  inasmuch  as  the  indents  provided  that  objections 
might  be  taken  to  the  quality  of  the  goods  within  a  specified  time  after 
delivery,  and  objection  had  been  so  taken,  it  was  not  comijotent  to  plaintiff 
to  sell  the  goods  and  sue  for  the  resulting  loss,  without  defendants  objec- 
tions having  been  first  disposed  of. 

Haji  Mahomed  v.  Spinner  (1),  refcri'ed  to. 
Fird  appeal  from  Hip.  decree  of  •/.  Addison,  Esquire,  District  Judge, 
Delhi,  dated  the  Sth  February  1910. 

Sliadi  Lai,     Pestonji     Dadabliai     and     Kislien     Dial,    for 
appellants. 

Raj  Narain  aud  Gobind  Das,  for  respondents. 

—  The  judgment  of  the  Court  was  delivered  by  — 

Q//   Hf      ^Q\'^  ScoTT-SwiTH,  J. — The  parties    to  this  suit   are    piece-goods 

merchants  residing  aud  carrying  on  business  in  Delhi.  Plain- 
tiffs' firm  imports  goods  from  Europe.  Defendants'  firm  gave 
them  indents  for  goods  i-equired  which  plaintiffs  imported  to 
Bombay.  Fi-om  thei-e  they  brought  them  to  Delhi,  stored  them 
in  godowns  and  handed  them  over  to  defendants  from  time  to 
time.     The  goods  about  which  this  suit  has  been  brought   were 

(1)  (1900)  I.  L.  R.  24  Bom.  510. 
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imported  in  1907  and  1908.  The  defendants  took  delivery 
of  some  of  the  goods  but  disputes  arose  in  regard  to  23  cases. 
Arbitrators  were  appointed  to  settle  the  dispute  and  they  gave 
an  unanimous  award  as  I'egards  21  cases  in  plaintiffs'  favour. 
The  arbitrators  then  appointed  an  umpire  but  he  eventually 
refused  to  act.  The  arbitration  proceedings  thus  proved 
abortive . 

The  plaintiffs  then  gave  notice  to  defendants  and  subse- 
quently sold  all  the  goods  which  were  the  subject  of  the  dispute 
by  public  auction  and  the  sale  resulted  in  a  loss  of 
Rs.  6,407-1-i-lO,  The  plaintiff's  sued  for  this  sum  and  for 
Rs.  92-1-2  interest,  total  Rs.  6,500,  and  for  this  the  lower 
Court  has  given  then  a  decree  with  future  interest  at  6  per 
cent,  per  annum  on  the  principal  sum.     The  defendants  appeal. 

The  gist  of  the  defendants'  pleas  is  given  in  the  judgment 
of  the  learned  District  Judge.  The  issues,  11  in  number,  will  be 
found  in  his  judgment  at  page  92  of  the  paper  book  and  it  is 
unnecessary  to  recapitulate  them  in  detail  here  and  we  proceed 
at  once  to  discuss  in  order  the  various  points  I'aised  by  !Mr. 
Pestonji  on  behalf  of  the  appellants. 

The   first   point   mised   by   him   is  that  stated  in  the  10th 

ground  of  his  appeal,  namely,    "  The  lower  Court   should  have 

"  stayed  the  suit  until  proper  arbitration  was  held   and    should 

"  have  held  that    section  18,  second  schedule,   Civil   Procedure 

"  Code,  fully  applied."     In  connection   with    this   he    bases  his 

argument  upon  the  15th  paragi^ph  of  the   indent  form   used  by 

the  parties,   printed    at    page   4   of    the    paper  book.      Tliis 

paragnxph  lays  down  that  "  all  disputes  or  objections  regarding 

■  this  contract  must  be  referred  to  ai'bitration  in  Delhi  and    the 

"  Delhi    Hindustani   Mercantile    Association's   decision  shall  be 

"  binding   and  conclusive,    as   provided   for    in    the  agreement 

•  between  the  European  Piece-Goods  Merchants  and   the    Delhi 

"  Hindustani   Mercantile  Asscjciation,  excepting    when   I    (we) 

"  refuse  to  accept  and  to  pay  the  draft,  in  which  case  the  goods 

"  may  be  surveyed  at  the  port  of  discharge  by  the  Chamber   of 

"  (Commerce).     If  within  20  days,    (should    the    19th   or   20th 

"  day  be  Sunday  it  will  not    count)    after   being   requested    by 

■'  letter  addressed  to  his  or  their  usual  place  of   business    either 

"  party  fail  to   appoint   an   arbitrator    or   surveyor  ready   and 

"  willing   to  act,    the   decision   of   the   arbitrator   or   surveyor 

"  appointed  by  the  other  party  shall  be  in  like   manner  binding 

"  on  both  parties,  it  shall  be  obligatory  on  the  party   requesting 

"  a  sui^vey  to  see  that  the  same  takes  place  within  20  daj's  fi'om 

",the  date  of  his  letter  asking  for  a  survey,   failing  which  he  or 
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"  they  lose  the  right  to  a  survey.  If  an  allowance  of  ten  per 
"  cent,  or  more  be  granted  by  arbiti'ators  it  shall  be  optional 
"  on  my  (our)  part  either  to  take  the  goods  with  the  allowance 
"  offered  or  to  cancel." 

Section  18  of  the  second  schedule  of  the  Civil  Procedure  Code 
is  as  follows  : — "  Where  any  party  to  any  agreement  to  refer  to 
"  arbitration,  or  any  person  claiming  under  him,  institutes  any 
"  suit  against  any  other  party  to  the  agreement,  or  any  person 
"  claiming  under  him,  in  respect  of  any  matter  agreed  to  be 
"  referred,  any  party  to  such  suit  may,  at  the  earliest  possible 
"  opportunity  and  in  all  cases  where  issu^es  are  settled  at  or 
"  before  such  settlement,  apply  to  the  Court  to  stay  the  suit  ; 
"  and  the  Court,  if  satisfied  that  there  is  no  sufficient  reason 
•'  why  the  matter  should  not  be  referred  in  accordance  with 
"  the  agreement  to  refer  to  arbitration,  and  that  the  applicant 
"  was,  at  the  time  when  the  suit  was  instituted  and  still  remain.?, 
"  ready  and  willing  to  do  all  things  necessary  to  the  proper 
•*  conduct  of  the  arbitration,  may  make  an  order  staying  the 
"  suit." 

Mr.  Pestonji's  argument  is  that  in  accordance  with  the 
above  the  Court  shoiild  have  made  an  order  staying  the  .suit. 
The  action  of  the  Court,  however,  under  this  section  is  obviously 
only  to  be  taken  when  one  of  the  parties  to  the  suit  has  applied 
to  the  Court  to  stay  the  suit  and  such  an  application  is  in  all 
cases  to  be  made  at  or  before  the  settlement  of  issues.  Now 
in  the  present  case  we  find  that  the  defendants-appellants  never 
pleaded  that  the  proceedings  should  be  stayed  and  never  made 
any  application  under  this  section.  It  is  true  that  the  tenth  issue 
refers  to  this  section  but  we  cannot  find  from  the  record  what 
induced  the  Court  to  frame  it  at  all.  Even  under  that  section 
the  Court  had  a  discretion  whether  or  not  to  stay  the  proceed- 
ings, and  had  it  decided  in  the  present  case  not  to  stay  them 
we  should  have  been  reluctant  to  interfere  with  its  order. 
There  had  ali^eady  been  an  attempt  to  get  the  dispute  settled 
by  arbitx'ation  and  this  had  proved  abortive.  The  Court  has 
tried  the  suit  on  the  merits  and  even  if  a  proper  objection  had 
been  taken  under  the  section  in  question  we  should  not  have 
interfered  on  this  ground. 

The  second  point  raised  by  Mr.  Pestonji  is  that  there  was 
no  leo-al  acceptance  by  the  plaintiffs  of  the  indents  sent  to  them 
by  the  defendants.  In  this  connection  lie  relies  upon  section  7 
of  the  Contx'act  Act  which  says  : — 

"  In  order  to  convert  a  proposal  into  a  promisOi  the 
"  acceptance  must — 
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"  (1)  be  absolute  and  unqualified,         ...  ...  ..." 

His  contention  is  that  the  acceptances  in  the  present  case 
were  not  absolute  and  unqualified.  A  copy  of  the  acceptance 
note  is  printed  as  exhibit  P.  15  at  page  7  of  the  paper-book. 
The  second  paragraph  runs  as  follows  : — 

"  Please  note  that  if  we  received  any  letter  of  our  home 
"  friends  asking  alteration  of  the  above  order  we  shall  advise 
"  you  in  due  course— else  this  will  be  the  firm  one."  This  is  no 
doubt  a  qualification  of  the  acceptance.  In  support  of  this 
contention  the  counsel  has  referred  to  Haji  MaJw-neJ  v. 
Spinner  (1).     At  page  523,  Jenkins,  C.  J.,  says  : — 

"  The  law  on  this  point  is  thus  formulated  in  the  most 
"  authoritative  mode  by  the  Contract  Act  (IX  of  1872),  section 
'*  7,  '  in  order  to  convert  a  proposal  into  a  promise  the  acceptance 
"  must  be  ab.solute  and  unqualified  '.  That  is  to  say,  until 
"  there  is  such  an  acceptance  the  stage  of  negotiation  has  not 
"  been  passed  and  no  legal  obligation  is  imposed.  Similarly 
"  any  departure  from  the  terms  of  the  offer  or  any  qualification 
"  vitiates  the  acceptance  it  accompanies  unless  it  is  agreed  to 
"  by  the  person  from  whom  the  offer  comes.  In  othor  wurds, 
"  an  acceptance  with  a  variation  is  no  acceptance  ;  it  is  simply 
"  a  counter-proposal,  which  must  be  accepted  by  the  original 
"  promisor  before  a  contract  is  made." 

The  learned  Chief  Justice  then  went  on  to  consider  whether 
the  counter-proposal  in  question  had  ever  been  accepted  by   the 
defendant  and  came  to  the  conclusion  that   it   had  not   been    so 
accepted.     Mr.  Pestonji  urged  that  the  acceptance   of  the   fresh 
proposal  must  be  in  words  or  in   writing   but   we   can   find   no 
support  for  this  proposition  in   the    authority   quoted   by  him. 
In  fact  the  leai'ned  Chief  Justice  in  that  case  considered  whether 
the  defendants'  subsequent  conduct  indicated  any  acceptance   of 
the  new  proposal.     What  we  have  to   see   then   in   the  present 
case     is    whether    the     defendants     accepted      this    qualified 
acceptance  of  the  plaintiffs.     We  have  no  hesitation  in   holding 
that  the  defejidants   did   accept  it.     The    defendants   not   only 
never   objected   to   it  but   sent   fuither    indents     which    were 
accepted  by  plaintiffs  subject  in  every  case  to  the   same   qualifi- 
cation  as   pointed   out   by    the   learned   District   Judge   in  his 
judgment    (page    93   of  the   printed  paper-book).     Theie  was  a 
good  deal  of  correspondence  between  the  parties  relating  to    the 
transactions  between  them,  and  though  defendants   objected    to 
the  quality  of  some  of  the  goods  they  never  at  any  time  objested 

(I)  (1900)  I.  L.  R.  24  Bom.  510. 
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to  the  form  of  the  acceptances.  We  agree  with  the  lower 
Court  that  the  proper  inference  from  this  is  that  the  defendants 
considered  that  the  indents  had  been  accepted. 

The  third  point  taken  by  the  learned  counsel  was  in 
connection  with  the  fourth  issue,  which  is  as  follows  : — 

"  Were  the  goods  of  the  indents  in  dispute  obtained  in 
"  Delhi,  according  to  defendants'  directions  ;  or  in  any  case  did 
"  defendants  acquiesce  ?" 

In  suppoi-t  of  his   ai^gument  counsel  points  out   that  six   of 
the   indents    contained    the    letters    "  F.    B.  H."    which   means 
"  free   Bombay    harbour,"    whereas    the   other  two  contain  the 
words    "  F.  D.    Yard  "   which   means    "  free  Delhi  Yard."     He 
argues  that  the  goods  of  the  former    indents    were  for   delivery 
at  Bombay,  and  of  the   latter  at    Delhi.     We    think   that   these 
words  refei-red  to  the  price  and  not  to  the  place   of  deliver}^   for 
instance  "  F.  B.  H,"  mean  that  the   tellers,   i.e.,  th-e   plaintiffs 
will  pay  all  charges  up  to  Bombay,  whereas  the   words   *'  F.  D. 
Yard  "    mean   that  they     will   pay   them    up    to    Delhi.     The 
parties   live   and    transact    their  business     in   Delhi   and     the 
contracts  were  made  there,  and  in  the  absence  of   any   evidence 
to  the   contrary   the    presumption    is  that   the  goods  were  to  be 
deliver-ed  in  Delhi,     In  accordance  with  the   course   of  business 
adopted  by  the  parties,  the  plaintiffs  on  the  arrival  of  the  goods 
or  of  the   railway  receipts  in  Delhi  used  to  send    invoices  to  the 
defendants  ;     exhibits    P.    89   to   P.    105  are     copies   of    these 
invoices  and  they  were  produced  by  the   defendants.     The  foot 
note   to   these   invoices    shews    that   it   was  the   custom  of  the 
plaintiffs'  firm  to  get  all  the  goods  to  Delhi  for  their   customers. 
Defendants   never  signed  this  foot  note,  but  the    fact   that  they 
received  the  invoices  and  never  objected  to  the   goods   being  got 
up  to  Delhi  by  the  plaintiffs  shews  that  they  acquiesced  in   this 
arrangement.      Exhibits     P.    27,    P.    28,    P.   29,  P.    30.    P.    32 
and  so  on,  are  letters  in  which  the  plaintiffs  infoi'med  defendants 
that  the  railway  receipts  for  the  goods  had  arrived.  Defendants 
never  raised  any  objections  on  the  score    that    the    goods  ought 
to  be  delivered   to  them  in  Bombay.     Plaintiffs'  English   clerk, 
Narsingh  Das,  P.  W.  10,  has  deposed  tliat  it  was   the    standing 
order  of  ihe  defendants  that  plaintiffs    should  get  the  goods  up 
to    Delhi    and   this   is   certainly   borne    oiit  by  the  facts  above- 
stated.     We   hold,  therefore,   that    the     plaintiff's    were     fully 
authorized  to  get  the  goods  up  to  Delhi. 

This  brings  us  to  the  6th  issue  which  relates  to  the  charge 
for  godown  rent  and  interest.  We  agree  Avith  the  loAver  Court 
that  the  plaintiffs  were  authorized  to    bring  the  goods  to    Delhi. 
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They  were  autliorizecl  to  store  tlieui  there  and  to  charge  godowu 
tent  to  the  defendants.  We  also  think  that  they  are  entitled  to 
charge  interest.  They  impoited  the  goods  in  consequence  of 
the  defendants'  indents  and  had  to  meet  the  Bank's  drafts  as 
they  became  due.  The  Bank  charged  them  interest  on  these 
drafts  at  the  rate  of  6  per  cent,  per  annum  and  we  see  no  reason 
why  plaintiffs  should  not  be  reimbui'sed  by  the  defendants.  We 
do  not  think  that  the  plaintiffs  are  entitled  to  more  than  the 
rate  which  the  Bank  charged  them.  The  lower  Court  has 
allowed  7^  per  cent,  but  we  consider  that  the  plaintiffs  are 
entitled  to  charge  6  per  cent.  only. 

The  next  point  discussed  by  Mr.  Pestonji  is  whether  the 
defendants'  objections  to  the  quality  of  some  of  the  goods  supplied 
were  in  time  or  not.  The  lowei-  Coui't  has  held  that  they  were 
not  in  time.  Mr.  Pestonji  admits  that  the  objections  were  only 
in  time  as  regards  the  goods  covered  by  indents  i!^os.  459  and 
482.  On  this  point  the  lower  Court  in  its  judgment  at  page  95 
of  the  paper-book  says  : — 

•'  The  latest  due  date  would  appear  to  be  the  28th  January 
"  1908  (see  exhibit  P.  99),  The  earliest  objection  taken  by 
"  defendants  Avould  appear  to  have  been  made  on  the  19th  May 
'*  1908,  and  then  only  for  the  two  indents,  N'os.  482  and  459,  to 
"  be  delivered  at  Delhi  {vide  exhibit  P.  42).  It  would, 
"  therefore,  seem  that  the  objection  was  time-barred." 

The  District  Judge  is  wrong  in  his  vicAV  that  the  latest 
due  date  was  28th  Januaiy  1908.  Ac3ording  to  the  list  filed  by 
the  plaintiff's  themselves  marked  as  exhibit  P.  71  (page  48  of 
the  paper-book)  the  due  dates  of  indent  No-  459  were  6tli  March 
1908  as  regards  five  boxes  and  24th  April  1908  as  regards  three 
boxes,  and  the  due  date  of  indent  No.  482  was  25th  April  1908. 
lu  a  list  of  invoices  tiled  by  the  plaintiffs  mai'ked  as  exhibit 
P.  88,  the  due  date  of  the  five  boxes  covei'ed  by  indent  No.  459 
is  given  as  6th  ^lay  1903  and  not  6th  March  1908.  According 
to  paragraph  14  of  the  indent  60  days  from  the  due  date  are 
allowed  for  objections  By  plaintiffs  own  shewing  then  the 
objections  as  regards  the  goods  covered  hy  these  indents  were 
in  time. 

Mr.  Raj  Narain  for  the  respondents  is  quite  unable  to 
fiupfiort  the  view  of  the  District  Judge  that  the  objections  wei-e 
time-bax'red.  His  contention  is  that  the  award  of  the  arbitrators 
is  binding  on  the  parties  as  regards  the  21  cases  about  which 
they  agx'eed  and  that  as  regards  the  other  two  cases  no  objections 
were  made  within  time.  It,  therefore,  becomes  necessary  for 
US  to  consider  whether  there   was  a   valid   and   binding  award. 
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There  aie  two  objections  raised  by  Mr.  Pestouji  to  tUis 
award  : —  -, 

(1).  That  it  id  not  conclusive  as  to  all  tlie  matters  in 
dispute  between  the  paities. 

(2).     That  the  rbitrators  signed  it  on  different  dates.  '.'• 

It  is  obvious  that  the  award  did  uot  decide  all  the  matters  in 
dispute  between  the  parties  because  it  left  undecided  the  dispute 
as  to  2  out  of  23  cases  of  goods.  On  general  principles  we  are 
of  Opinion  that  an  award  cannot  be  considered  a  valid  one 
unless  it  disposes  of  all  the  matters  referred  by  the  parties  to 
arbitration,  When  parties  consent  to  abide  by  the  award  of 
arbitrators  they  obviously  desire  that  all  their  disputes  which 
they  refer  should  be  decided,  and  if  any  are  left  undecided 
they  can  fairly  object  to  being  bound  by  the  award.  The  Code 
of  Civil  Procedure  recognizes  this  principle,  for  by  section  l-A 
of  the  second  schedule  the  Court  is  authorized  to  remit  the 
award  on  any  matter  refei'red  to  arbitration  to  the  reconsidera- 
tion of  the  same  arbitrator  or  umpire,  where  it  has  left 
undetermined  any  of  the  matters  referred  to  arbitration.  And 
in  section  15  it  is  laid  down  that  an  award  remitted  under  the 
preceding  section  becomes  void  on  failure  of  the  arbitrator  or 
umpire  to  reconsider  it.  Bee  also  in  this  connection  Russell 
on  Arbitration  and  Award,  9th  edition,  page  195,  where  it  is  said: 
"  The  arbitrator  must  be  careful  to  see  that  his  award  is  a 
"  final  decision  on  all  matters  requiring  his  detei-mination.  If 
"  an  arbitrator  determine  all  matters  except  one,  his  award  Avill 
"  be  bad  in  1010.'^ 

These  propositions  are  supported  by  several  English 
Authoi'ities.  In  the  Law  of  Arbitration  in  India  by  D,  C. 
Bauer jee  at  page  164  we  find  the  following  : — 

"  An  award  should  extend  to  all  m?vtteis  submitted  to  the 
"  arbitratois  ;  where  the  award  leaves  undetermined  any  of  the 
"  matters  referred,  the  Court  has  power  to  remit  the  award  to 
"  the  arbitrator  to  complete  the  deficiency  (section  520,  Civil 
"  Procedure  Code).  But  a  private  award  if  it  exceeds  the 
"  submission  is  void  to  that  extent  and  cannot  be  rectitieel,  and 
"  if  a  private  award  does  not  extend  to  all  matters  submitted 
"  to  the  arbitrator,  it  is  wholly  void.' 

As  regards  the  second  po'nt  we  find  thdt  one  of  the  arbi- 
trators, ^Ir.  Thomas,  apparently  wrote  out  and  signed  the  award 
on  the  22nd  Januaiy  1909,  wliereas  the  otlier  arbitrator,  Sita 
Bam,  signed  it  on  the  25th  of  January,  see  page  50  of  the 
printed  paper-book.  On  this  point  at  page  109  of  Russell's 
book  we  find  it  is  laid  down   that   the   arbitratois   must  all  act 
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together  aucl  Avliere  there  are  two  or  more  arbitrators  all  should 
execute  the  award  at  the  same  time  and  place.  We,  therefore, 
hold  that  there  is  no  valid  award.  The  arbitrators  having: 
failed  to  agree  as  to  part  of  tlieir  award  an  umpire  was 
appointed  by  them.  He  eventually  refused  to  act  for  the 
reasons  given  in  his  letter  exhibit  P.  84,  printed  at  page  54 
of  the  paper-book.  This  appears  to  have  been  due  to  some 
default  on  the  part  of  Mr.  Sita  Ram,  but  we  cannot  hold  that 
the  defendants  were  in  any  way  to  blame  for  this.  Their 
responsibility  ended  under  paragraph  15  of  the  indent  when 
they  had  appointed  an  arbitratoi  and  Avhen  they  had  seen  that 
he  carried  out  his  duty.  They  had  no  responsibility  as  regards 
the  umpire  at  all.  The  arbitration  having  in  this  way  fallen 
though  the  plaintiffs  proceeded  to  sell  all  the  goods  of  which 
the  defendants  had  not  taken  delivery. 

Now  11  cases  out  of  these  goods  had  been  objected  to  by 
the  defendants  and  their  objections  were  within  time  and  Ave 
are  of  the  opinion  that  the  plaintiffs  had  no  right  under  the 
indent  to  sell  these  goods  until  the  objections  had  been  disposed 
of.  They  should,  when  the  umpire  failed  to  act,  have  taken 
steps  to  get  another  appointed  or  have  attempted  to  settle  the 
dispute  in  some  other  way.  Instead  of  this,  they  at  once 
proceeded  to  sale  of  the  goods.  The  seller's  right  of  re-sale  is 
governed  by  suction  107  of  the  Contract  Act,  which  is  as 
follows  : — 

"  Where  the  buyer  of  goods  fails  to  perfonn  his  part  of  the 
"  contract,  either  by  not  taking  the  goods  sold  to  him,  or  by  not 
"  paying  for  them,  the  seller,  having  a  lien  on  the  goods,  or 
'■  having  stopped  them  in  ti*ansit  may  after  giving  notice  to  the 
"  buyer  of  his  intention  to  do  so,  re-sell  them,  after  the  lapse  of 
"  a  reasonable  time,  and  the  buyer  must  bear  any  loss  but  is 
"  not  entitled  to  any  protit  which  may  occur  on  such  re-sale  " 

As  it  cannot  be  said  that  the  defendants  had  as  yet  failed 
to  perform  their  part  of  the  contract  the  plaintiffs  had  no  I'iglit 
Ot  re-sale.  In  case  of  a  wrongful  re-sale  a  buyer,  if  he  has 
suffered  loss,  may  be  entitled  to  uiaiutain  a  suit  for  damaget;, 
but  a  Seller  must  take  the  consequences  of  his  own  wrongful 
act.  We,  therefore,  hold  that  tJie  plaintiffs  have  no  right  to 
recover  any  damages  for  any  lu.ss  they  may  have  sustained  as 
regards  these  11  cases. 

The  next  question  is  whether  the  plaintiffs  Avere  entitled 
to  sell  the  cases  other  than  those  covered  by  indents  Nos.  459 
and  482.  The  defendants  had  taken  no  objections  to  these 
goods  in   time   and   had  refused  or  neglected  to  take  delivery 
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though  invoices  had  been  duly  handed  to  them.  These  invoices  ^ 
are  not  provided  for  in  the  indents.,  but  having  regard  to  the 
course  of  dealings  betAveen  the  parties,  it  is  clear  that  they  took 
the  place  of  the  drafts  provided  for  in  clause  1  thereof.  Under 
these  circumstances  it  is  hard  to  see  Avhat  course  was  open  to 
the  plaintiffs,  except  to  have  tbeni  sold,  and  we  hold  that  they 
were  entitled  to  adopt  this  course  under  section  107  of  the 
Contract  Act. 

The  next  question  for  decision  is  whether  the  sale  was 
carried  out  legally.  Clause  3  of  the  indent  provides  that  in 
case  of  public  auction  printed  notices  of  sale  are  to  be  distri- 
buted in  the  Delhi  market  at  least  10  days  before  sale.  Appel- 
lants' pleader  contends  that  this  was  not  done.  We  note  that 
no  specific  plea  to  this  effect  was  ever  raised  and  the  plaintiffs 
were  not  put  to  strict  proof  of  the  fact.  Defendants'  letter, 
exhibit  P.  86  (printed  at  page  56  of  the  paper-book)  shews  that 
the  plaintiffs  had  sent  them  a  printed  notice  of  sale,  dated  the 
13th  of  May.  Ram  Saran  Das,  plaintiff's'  witness  No.  1  (page  75 
of  the  paper-book),  says  that  notices  were  duly  printed  and 
distributed.  The  sale  did  not  take  place  till  the  24th  May, 
more  than  10  days  after  the  printed  notice.  Under  these 
circumstances  we  see  no  i^eason  for  holdiuo'  that  the  due 
formalities  were  not  carried  out  and  we  decide  that  the  sale  \ 
was  a  pei'fectly  legal  one. 

» The   original   value  of   the    14)   cases   covered   by   indents 
Nos.  459  and  482  was,  according  to  Mr.  Pestonji,  Rs.  ll,4S9-9-U.  | 
Out  of  these,  three  cases  were  taken  delivery   of  and   tlie   value 
of  the  remaining  8  is  said  to   have  been    Rs.  8,906-8-2.     This  is  ^^ 
also  clear  from   exhibit  P.  106   printed   at  pp.  60  and  61  of   the  " 
paper-book  ;  these  were  cases  of  dhotis  and  the  sum    of  the   fii'st 
four  items  on  p.  61  comes  to   the  amount   stated.     Mr.    Pestonji 
further  states  that  the  auction  price  realized   for   these   8   cases  , 
was  Rs.  5,543-8-7  ;  we  are  unable  to  check  this  from   the  paper- 
book,  but  its  correctness  has  not  been  denied  before   us   and   we 
take   it   to   be   correct.      The    loss   on    these     cases   was   thus 
Rs.  3,362-15-7.     Plaintiffs   claimed   altogether    Rs.    6,407-14-10^ 
pltis   Rs.    92-1-2   on   account   of    interest  from    date  of   auction  | 
to  date  of  institution  of  suit.  Deducting  from  this  Rs.  3,362-15-7 
aird  Rs.  4S-0-5,  a  proportionate  share  of  the  interest,    the  balance  J 
is  Rs.  3,089.     We   find     from    page   61    of   the  pm  er-book  thatij 
the  interest  charged  by  plaintiff's  in  their    account   was   Rs.   976;J 
and  as  we  are  reducing  the  rate  from  7^  to  6  per    cent,  a    deduc  •■ 
tioii  of  -gth  of  this  sum  or  of  Rs.  19 ^j  plus  Rs.  4    interest    thereon 
must   also    be   made.     A    sum   of    Rs.  2,890  remains    to   whicll 
plaintiffs  are  equitably  entitled. 
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As  i-egards  costs  we  consider  that  the  plaintiffs  should  get 
their  costs  in  proportion  to  the  sum  now  decreed  to  them.  The 
defendants  have  been  chiefly  responsible  for  this  litigation  and 
have  i^ised  many  frivolous  pleas  and  we  consider  that  they 
should  bear  their  own  costs. 

We,  therefore,  accept  the  appeal  and  in  modification  of  the 
lower  Court's  order  give  the  plaintiffs  a  decree  for  Rn.  2,890 
and  proportionate  costs  in  both  Courts. 

We  also  order  that  the  sum  decreed  shall  bear  interest  at 
6  per  cent,  per  annum  from  the  date  of  the  isntitution  of  the 
suit  to  the  date  of  realization. 

Appeal  accepted. 


No.  93. 

Bf^fore  Hon.  Sir  Arthicr  Beid,  Kt.,  Chief  Judge  an  d  Hon. 
Mr.  Justice  Beadon.  ' 

LAKHMI  DAS— (Petitioner) 
Versus 
MUSSAMMAT  DAROPTI  AND  OTHERS— (RESPONDENTS) 
Civil  Miscellaneous  No.  15  of  1912. 

Cml  Procedure  Code,  1908,  order  44,  rule  1,  application  for  leave  to 
appeal  in  forma  pauperis— Court  fees  on— Court  Fees  Act,  section  7  IV  (c) 
[I  and  (d). 

A  suit  brought  in  forma  pauperis  was  valued  for  purposes  of  jurisdiction 
at  Rs.  31,849-1-9  and  an  application  for  leave  to  appeal  in  forma  pauperis 
valued  the  claim  at  the  same  figure.  The  claim  was  said  to  be  for  possession 
of  a  house,  two  shops  and  recovery  of  cash,  clothing  and  jewelry  but  appli- 
cant's advocate  at  the  preliminaiy  hearing  stated  that  his  appeal  was  not  for 
possession  of  the  whole  estate  but  for  a  declaration  and  appointment  of  a 
receiver  and  restoration  of  the  property  (which  it  was  alleged  had  been 
squandered,  wasted  and  alienated  by  the  deceased's  widow)  to  the  status 
quo  ante. 

Held,  that  ihe  Court  fee  leviable  was  ad-valorem  under  section  7  IV  (c) 
and  (d)  of  the  Court  Fees  Act  calculated  on  the  valuation  of  the  property 
for  purposes  of  jurisdiction. 

Girdhari  Lai  v.  Ram  Lai  (1),  distinguished. 

Omrao  Mirza  v.  Joiies  (2),  Muhammad  Zohuruddeen  v.  Muhammcd  Noor- 
ud-dcen  (3),  Eari  Banker  Dutt  v.  Kali  Kumar  Patra  (4),  Raghunath  Ganesh  v. 
dangadhar  Bhikaji  (5),  Sardarsinghji  v.  Ganpatsinghji  (6),  referred  to. 

Application  imder  order  XLIV,  rule   1,  Civil  Procedure    Code, 
Act  Fo/ 1908. 

Cranpat  Rai,  for  petitioner. 
Kishen  Lai,  for  respondents. 


(1)  (1899)  I.  L.  R.  21  All.  200.  (4)  (1905)  7.  L.  R.  32  Cal.  734. 

(2)  (1884)  7.  L.  R.  10  Cal.  599.  (5)  (1885)  7.  L.  R.  10  Bom.  60 

(3)  (189.3)  7.  L.  R.  21  Cal.  85.  (6)  (1892;  7.  L.  ft.  17  Bm.  56.' 
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The  order  of  tlie  Court  was  delivered  by — 

12t]i  May  1913.  Sir  Arthur  Reid,  C.  J. — The  question  for  consideration  is 

the  amount  of  Court-fee  to  which  tlie  appeal  filed  in  this  Court 
is  liable.  The  nature  of  the  suit  has  been  described  hy  the 
Court  below  as  follows  :  — 

"  The  plaintiff's  claim,  briefly  put,  is  that  Mussammat 
"  Daropti,  defendant  No.  1,  who  is  the  widow  of  Labhu 
"  Ram,  the  last  male  holder  of  the  property  in  suit,  is  wasting 
"  the  property,  having  already  made  several  alienations  in 
"  favour  of  defendants  2  to  9,  and  that  he,  as  the  sole  surviving 
"  leversioner  of  Labhu  Ram,  is  entitled  to  possession,  or  at 
"  least  to  the  declaratory  decree  that  the  alienations  made  by 
"  Mussammat  Daropti  shall  not  affect  his  reversionary  rights 
"  after  her  death.  He  furtlier  prays  that  the  alienees  or  donees 
"  may  be  comiielled  to  restore  the  money  they  have  received 
"  from  Mussammat  Daropti  and  that  the  same  may  be  deposited 
"  in  some  reliable  Bank  so  that  he  may  not  be  deprived  of  liis 
"  rightful  dues  on  the  death  of  Mussammat  Daropti.  He  alleges 
"  that  by  giving  away  portions  of  Labhu  Ram's  property  to  his 
''  sisters,  Mussammat  Daropti  has  been  guilty  of  such  waste  as 
"  entitles  him  to  j:(re?ent  possession  of  the  px^operty  according 
'*  to  Hindu  Law,  by  which  the  parties  being  Jains  are  bound 
"  in  matters  of  inheritance." 

The  suit  was  valued  for  purposes  of  jurisdiction  at 
Rs.  31,849-1-9  and  the  plaintiff  was  allowed  to  sue  in  forma 
fcvperis.  The  suit  was  dismissed.  The  appeal  to  this  Court 
was  valued  at  the  same  amount,  and,  in  the  application  for 
permission  to  appeal  in  forma  pauperis,  the  claim  was  said 
to  be  for  possession  of  a  h'  use,  two  shops,  and  recovery  of 
cash,  clothing  and  jewelry,  and  the  value  for  purposes  of 
jurisdiction  and  Court  fee  was  assessed  at  Rs.  31,8i9-l-9, 

Notice  was  issued  on  the  application  for  permission  to 
ap-peal  in  forma  pauperis  iov  hearing  by  a  Single  Bench  and 
at  the  hearing  the  learned  Advocate  for  the  applicant  stated 
that  his  appeal  Avas  not  for  possession  of  the  whole  of  the 
estate  of  the  deceased  Labhu  Ram,  but  for  a  declaration  and 
appointment  of  a  Receiver  and  restoration  of  the  property  of 
Labhu  Ram  to  the  shdus  quo  ante  arbitration  proceedings. 
The  learned  Advocate  expressed  his  inability  to  say  what 
Court-fee  should  be  affixed  and  said  that  he  had  applied  for 
permission  to  sue  as  a  pauper  because  his  client  could  not  pay 
the  ad  valorem  Court-fee  on  the  value  assessed  in  the  Court  of 
fii'st  instance.  The  question  of  the  amount  of  Court-fee  was 
referred  to  a  Division  Bench, 
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Counsel  for  tlie  i^etitiouer  relied  on  Girdhari  Lai  v.  liam 
Lai  (1).  The  suit  was  for  appointment  of  new  superintendents 
for  the  managetr.ent  of  certain  endowed  property  and  the 
fulfilment  of  the  object  of  endowment,  and  for  the  transfer  of 
the  whole  of  endowed  pioperty  from  the  possession  of  the 
existing  si:perintendents  to  the  possession  of  the  superinten- 
dents to  be  ap23ointed,  for  an  accotint,  from  the  existing 
superintendents,  of  the  income  and  expenditure  of  the  endow- 
ment ;  and  for  the  issue  of  instructions  and  rules  for  the 
management  of  the  endowment  and  its  income  and  expenditure, 
a  Court-fee  of  ten  rupees  was  affixed,  the  plaintiff  alleging 
that  the  subject-matter  was  not  capable  of  valuation.  It  was 
held  that  Act  VII  of  1870,  Schedule  II,  article  17  (VI) 
applied. 

The  learned  {-leader  for  the  respondents  contended  that 
the  suit  was  under  order  XL,  rule  1,  of  tho  Code  of  Civil 
Procedure,  and  cited  the  following  authorities  for  the  pro* 
position  that  the  appeal  should  bear  an  ad-valorem  Court-fee 
on  the  value  of  the  suit  assessed  in  the  Court  of  first  instance 
and  on  appeal : — 

(1)  Omrao  Mirza  v.  Jo7ies  (2),  in  which  it  was  held  that  the 
value  for  purposes  of  Com-t-fee  of  a  suit,  valued  at  Rs.  7,000 
for  the  purpose  of  jurisdiction,  for  the  removal  of  the  defen- 
dant from  the  management  of  certain  trust  funds  on  the  ground 
of  misconduct,  was  Rs.  7,000. 

(2)  Muhammad  Zahur-ud-Deen  v.  Muhammad  Nooi'-ud- 
Din,  (3),  in  which  it  was  held,  at  page  91,  that  the  appointment 
of  a  Receiver  operates  as  an  injunction  against  the  parties,  their 
agents  and  persons  claiming  under  them,  restraining  them 
fro.n  interfering  with  the  possession  of  the  Receiver,  except 
by  permission  of  the  Court. 

(3)  Hart  Sanker  Butt  v.  Kali  Kumar  Patra  (4;),  in 
which  it  was  held  that  a  suit,  by  a  plaintitf  in  possession,  for 
daclaration  of  his  title  to  land,  and  for  an  injunction  restraining 
defendants  fi'om  interfering  with  his  possession  by  cutting 
trees  thei'eon  and  for  damages,  is  governed  hy  section  7  IV 
(c)  and  (d)  of  the  Coux't-fees  Act,  and  that  in  such  a  suit  the 
Court  must  accept  the  value  of  the  relief  stated  in  the  plaint 
for  the  purposes  of  the  Court-fees  as  well  as  for  the  purposes 
of  jurisdiction. 


(1)  (1899)  /.  L  li.  21  All.  200.  (3j  aS93j  I.  L.  R.  21  Cat.  85. 

(2j  (1881)  /.  L.  R.  10  Cal.  599.  (4)  (1905)  /.  L.  R.  32  Cul.  734. 
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(4)  Baghunath  Ganesh  v.  Gangadhar  Bhihaji  (1),  in  which 
it  was  held  that,  where  the  suit  was  for  a  declaration  that  the 
plaintiff  was  entitled  to  the  exclusive  management  of  ceitain 
endowed  property  and  the  plaint  contained  a  prayer  for  an 
injunction,  section  7  (IV)  (c)  of  the  Court-fees  Act  applied, 
and  the  appellant  must  state  in  the  memorandum  of  appeal 
the  amount  at  which  he  valued  the  relief  sought,  the  injunction 
prayed  for  being  consequential  relief. 

(5)  Sardarsmghji  v.  Ganpat  Singhji  (2),  in  which  it  was 
held  that  a  suit  for  a  declai^ation  and  for  an  injunction  is 
governed  by  section  7  IV  (c)  and  (d)  of  the  Court- fees  Act, 
and  that  the  valuation  of  the  relief  sought  rests  with  the 
plaintiff,  and  not  with  the  Court. 

It  will  be  seen  that  the  Allahabad  case  differs  from  the 
present  case  in  the  fact  that  thg  plaintiffs-appellants  therein 
alleged  throughout  that  the  subject-matter  in  dispute  was  not 
capable  of  vaUiation,  while  in  the  present  case  the  specific 
value  was  assessed.  Consideration  of  the  authorities  has 
satisfied  us  that  section  7  IV  (c)  and  (d)  of  the  Court-fees 
Act  applies  and  that  an  ad  valorem  Court-fee,  calculated  on  the 
valuation  by  the  plaintiff-appellant  of  the  suit  is  leviable. 
The  record  will  be  returned  to  the  Single  Bench.  Costs  of  this 
Court  will  be  costs  in  the  cause. 


No.  94. 

Before  Hon.   Mr.  Justice   Battigan  and  Eon.  Mr. 
Justice  Chevis. 

RALIA— (Defendant)— APPELLANT 

Versus 

WARIAM  SINGH  AND  OTHERS— (Plaintiffs)— 

RESPONDENTS. 

Civil  Appeal  No.  388  of  1911. 

Custom — adoption— of  daughter  s  son  in  presence,  of  collaterals — Hindu 
Jati'i  Raigoti  lesidingMii  Jullundur  District  and  oicningland  inthclloshiarpur 
District  —follow  Jullundur  customs — ancestral  land  includes  land  taken 
in  exchange  for  ancestral  land — Riwaj-i-am  {Jullundur  District). 

One  W.  S.,  a  sonless  agricultural  Hindu  Jat  of  the  Rai  got,  adopted 
his  daughter's  son.  His  collaterals  sued  for  a  declaration  that  the  adoption 
Would  not  affect  their  reversionary  rights.  W.  S.  was  originallj^  settled  in 
'mauza  Moranwali  in  the  Julhmdur  District.  This  village  was  taken  up  by 
Government  some  sixty  years  ago  and  W.  S.   and  other  owners   were  given 

(1)  (1885)  I.  L.  R.  10  Bom.  CO.  (2)  (1892)  L  L.R.ll  Bom.  56. 
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'  an  equivalent  area  of  Lmd  in  the  Garhshankar  lahsil  of  the  Hoshiarpur 
district.  W.  S.  however  had  his  usual  residence  in  mauza  Kandala  in  the 
■  JuUundur  District  where  he  had  occupancy  rights  in  a  large  area.  The  ques- 
tion was  whether  the  validitj'  of  the  adoption  was  to  be  judged  by  the  Custo- 
mary Law  of  the  Jnllundur  District  or  by  that  of  the  Hoshiarpur  District, 
and  whether  the  adoption  was  valid  by  such  custom. 

Held,  that  under  the  circumstances  of  the  case,  the  custom  of  the  tribe  in 
the  JuUundur  District  must  be  followed. 

Held  also,  that  the  defendant  upon  whom  the  onus  probandi  lay  had  failed 
to  prove  that  by  that  custom  \V.  S.  was  competent  to  appoint  his  daughter's 
'  son  as  heir  to  succeed  him  after  his  death  to  land  which  was  in  the  customary 
sense  "  ancestral.  " 

50  P.  R.  1893  (Ralla  v.  Budha)  (1\  referred  to. 

Further  appeal  from  the  decree  of  W.  A.  LeBossignol,  Esquire, 
Divisional  Judge  of  the  Hoshiarpur  Division,  dated  the  14th 
February  1911. 

Umar  Bakh.sh,  for  appellant. 

Muhammad  Tofail,  for  respondents.  / 

I          The  order  submitting   the   case  to    a   Division    Bench  was 
delivered  by — 

Rattigan,  J. — The  plaintiffs  are  Hindu  Jats  of  the  Rai  got  \^i]^  Fehy.  1912. 
and  belong  to  the  JuUundur  and  Hoshiarpur  Districts.  They 
sue  for  the  cancellation  of  a  deed  of  adoption  executed  by  one 
Wazir  Singh,  deceased,  their  collateral,  in  favour  of  his 
daughter's  son,  one  Rallia.  It  appears  that  Wazir  Singh,  at 
the  age  of  65,  executed  the  said  deed  and  had  it  registered 
on  the  9th  February  1907,  and  that  he  subsequently  summoned  a 
panchayat  of  the  brotherhood  and  publicly  announced  the 
factum  of  the  adoption  to  all  present.  Shortly  afterwards  (on 
the  17th  May  1907)  he  died.  The  plaintiffs  in  the  present 
suit  contended  that  at  the  time  of  the  execution  of  the  deed  of 
adoption  Wazir  Singh  was  not  in  possession  of  his  senses,  that 
the  adoption  was  merely  a  paper  transaction,  and  that  in  any 
event  it  was  invalid  by  the  custom  of  the  parties. 

The  Court  of  first  instance  and  the  Divisional  Judge  are 
agi-eed  that  no  exception  can  be  taken  to  the  deed  on  either  of 
the  6rst  two  grounds  upon  which  it  is  attacked.  The  Mui.sif 
was  of  opinion  that  the  adoption  was  valid  by  custom  and 
accordingly  dismissed  the  suit.  The  learned  Divisional  Judge, 
on  the  other  hand,  held  that  the  custom  of  the  JuUundur 
District  obtained  among  the  parties  so  far  as  the  present  suit 
was  concerned,  and  that  by  the  custom  of  that  District  the 
adoption  of   a   daughter's   son    was    invalid.      He    accordingly 

granted  plaintiffs  the  relief  for  which  they  prayed. 

(1)  50  P.  R.  1893  {F.  B.). 
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The  case  now  comes  before  me  upon  further  appeal,  and 
I  confess  I  find  some  difficulty  in  deciding  it.  It  appears  that 
Wazir  Singh's  family  was  originally  settled  in  mauza  Moran- 
wali  in  the  Jullundur  District  and  that  some  60  years  ago 
the  land  of  that  family  was  required  by  Government  for  the 
purposes  of  a  Cantonment  and  was  duly  acquired  for  th9,t 
purpose,  the  owners  being  given  an  equivalent  area  of  land 
in  the  Garhshankar  talisil  of  the  Hoshiarpur  District.  Wazir 
Singh  had,  in  addition  up  to  the  time  of  his  death,  a  compara- 
tively large  area  of  land,  held  by  him  as  occupancy  tenant,  in 
'mauza  Kandala  in  the  Jullundur  District  and  it  is  said  that 
his  usual  residence  was  at  the  village  where,  in  fact,  he  died. 

The  question  arises — by  which  customary  law  is  the  present 
suit  to  be  decided  ?  The  Buvaj-i-am'^oi  all  the  Jullundur 
tahsils  and  the  decision  of  the  Full  Bench  in  No,  50  P.  U.  1893 
(Balla  Y.  Biidha)  (1),  are  authority  for  the  proposition  that 
the  adoption  of  a  daughtsr's  son  is  invalid  by  the  customary 
law  of  the  Jullundur  District.  On  the  other  hand,  the 
Euvaj-i-am  of  Hoshiarpur,  which  was  drawn  up  in  1884,  states 
that  all  tribes  through  the  District,  Hindu  and  Muhammadan 
alike,  recognise  the  validity  of  the  adoption  of  a  daughter's 
or  a  sister's  son,  and  in  the  more  recent  decisions  of  this  Court, 
namely,  116  P.  P.  1901  (Hem  Raj  v.  SaMba)  (2),  69  P.  B.  1905 
{Blshna  v.  Ba7da)  (3),  and  81  P.  B.  1907  {Achhar  Singh  v. 
Mehtab  Singh  (4),  the  adoption  of  a  daughter's  son  among 
Hindu  Jats  of  that  Distl-ict  has  been  upheld,  though  in  No.  44 
P.  B.  1911  {Nathu  v.  Rahman)  (5),  it  was  found  that  the  alleged 
adoptee  had  not  succeeded  in  proving  that  among  Muhammadan 
Jats  of  the  Hoshiarpur  District  the  adoption  of  a  daughter's 
son  was  valid.  Certain  general  remarks  upon  the  subject 
were  made  in  the  judgment  of  the  Court,  but  no  reference  was 
made  either  to  No.  69  P.  B.  1905  (Bishna  v.  Ba}ita)  (3)  or  to 
No,  81  P.B.  1907  (Achhar  Singh  v.  Mahtab  Singh)  (4).  The 
Divisional  Judge  is  of  opinion  that,  as  the  parties  originated 
from  Jullundur  and  as  there  is  no  clear  evidence  that  they  gave 
theif  adhesion  to  the  Hoshiarpur  Biwaj-i-am  statement,  the 
case  must  be  determined  by  the  general  rule,  namely  that  the 
omis  lies  on  those  asserting  the  validity  of  the  adoption. 

Practically  there  are  upon  this  appeal  two  questions  for 
determination.  Tlie^rs^  is,  whether  the  validity  of  the  adoption 
is  to  be  decided  with  reference  to  the  customs   obtaining  in  the 

(1)  50  P.  R.  1893  {F.  B.).  (3)  69  P.  R.  1905. 

{2)   116  P.  R.  1901.  (4)  81  P.  R.  1907 

(5)  44  P.  R,  1911. 
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Hoshiarpur  or  those  obtaining  in  the  Jullundur  District. 
The  second  question  is,  whether  (if  the  customary  law  of  the 
Hoshiarpur  District  applies)  the  adoption  is  valid,  regard 
being  had  to  the  conflicting  decisions  of  this  Court  to  which 
reference  has  been  made  above. 

I  think  the  case  is  of  sufficient  importance  to  be  referred 
to  a  Division  Bench  for  determination  and  I  order  accordingly. 

The  judgment  of  the  Division  Bench  was  delivered  by — 
Rattigan,  J. — The  facts  of  the  case,  so  far  as  they  are  13f^  Fehy.  1913 
material,  are  set  forth  in  the  oixler  of  the  Single  Bench,  dated 
the  i4th  February  1912.  Mr.  Umar  Bakhsh  urges  as  a  pre- 
liminary, and  additional  ground  of  appeal,  that  plaintiffs'  suit 
for  a  declai^atary  decree  should  have  been  dismissed  in  limine 
on  the  ground  that  they  were,  upon  their  allegations,  entitled 
to  sue  for  possession  of  the  property  in  suit,  and  were  therefore 
debarred  under  section  42  of  the  Specific  Relief  Act  from 
asking  merely  for  a  declaration  of  the  invalidity  of  the  adoption 
of  Rulia, 

There  would  have  been  force  in  this  contention  if  the  plea 
had  been  taken  in  the  first  Court,  but  it  was  not.  Plaintiffs 
in  their  plaint  explained  that  the  reason  why  they  did  not  seek 
to  recover  possession  was  that  one  Mussammat  Indan,  the  widow 
of  Indar,  the  son  of  Wazir  Singh,  was  still  alive.  It  appears 
that  Mussammat  Indan  after  the  death  of  Indar,  married  Sunder 
Singh,  the  nephew  (and  next  heir)  of  Wazir  Singh,  and  that 
both  her  husbands  died  in  the  life-time  of  Wazir  Singh. 
Plaintiffs,  rightly  or  wrongly,  were  of  opinion  that  Mussammat 
Indan  was  entitled  by  custom  to  a  life-estate  ,in  the  property 
and  as  she  was  still  alive,  they  sought  a  declaratory  decree 
merely  as  to  the  invalidity  of  the  adoption  of  Rulia.  Defen- 
dant Rulia,  a  minor  through  his  guardian  ad  litem,  took  no 
objection  to  the  frame  of  the  suit  and  did  not  contend  that 
section  42  of  the  said  Act  was  a  bar  to  the  relief  claimed. 
The  plea'urged  on  his  behalf  was  that  he  was  the  sole  heir  of 
Wazir  Singh,  deceased,  and  that  in  his  presence  no  one  else 
had  any  right  to  the  property.  As  a  result,  the  question 
whether  or  not  a  suit  for  a  declaratory  decree  would  lie  was  not 
put  in  issue,  but  the  Munsif,  in  the  concluding  paragraph  of  his 
judgment,  appears  to  have  taken  up  this  point  suo  motu.  He 
remarks,  "  I  would  point  out  that  a  suit  for  a  declaration  such 
"  as  this  will  not  lie  because  Mussammat  Indan's  interests 
"  having  terminated  on  her  re-marriage,  the  road  to  succession 
*'  and  immediate  possession  to  reversionary  heirs  opened  out  on 
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"  Wazir     Sing-li's    death.      If  plaintiifs    had    any   claim,    they 
"  should  have  sued  for  possession  and  not  for  a  declaration.' ' 

This  was,  we  think,  hardly  a  fair  view  of  plaintiffs' 
position.  They  had  in  their  plaint  expressly  stated  the  ground 
upon  which  they  claimed  merely  a  declaratory  decree,  and 
they  explained  that  they  regarded  Mussammat  Indan,  as  the 
widow  of  Wazir  Singh's  nephew,  Sunder  Singh,  as  having  a 
right  to  the  property.  This  was  their  conception  of  the 
customaxy  rule  obtaining  amongst  them,  and  it  is  conceivable 
that  the  custom  of  their  tribe  recognises  the  right  of  a  widow 
under  such  circumstances  to  succeed  to  the  property  for  her 
life.  Defendant  certainly  took  no  objection  to  the  suit  on 
this  specific  ground  and  the  point  now  laised  was  not  put  in 
issue.  Bearing  these  facts  in  mind  we  are  of  opinion  that  it 
was  not  open  to  the  Munsif  to  decide  so  important  a  question 
adversely  to  plaintiffs  in  the  absence  of  any  issue  thereupon. 
It  is  quite  possible  that,  if  the  question  had  been  raised,  the 
plaintiffs  (who  presumably  had  no  ulterior  motive  for  recognis- 
ing Mussammat  Indan's  right  to  a  life-interest  in  the  property) 
would  have  been  able  to  show  that  by  custom  that  lady  was 
entitled  to  bold  the  property  for  her  life,  and  that  it  was  for 
that  reason  that  they  had  (as  they  assert  in  their  plaint) 
refrained  from  suing  for  possession.  We  accordingly  decide 
against  appellant  upon  this  poiut,  and  hold  that  the  suit  is  not 
barred  under  section  42  of  the  Specific  Relief  Act. 

We  have  next  to  decide  the  questions  referred  to  us  by 
order  of  the  Single  Bench  and  of  these  the  first  is  whether  the 
validity  of  the  adoption  of  Rulia  (a  daughter's  son)  is  to 
be  decided  with  reference  to  the  customs  obtaining  in  the 
Hoshiarpur  or  the  Jullundur  District. 

Upon  the  facts  as  given  in  the  judgments  of  the  Munsif 
and  the  Divisional  Judge,  we  have  no  hesitation  in  holding 
that  we  must  look  to  the  customs  of  the  Hindu  Jats 
of  the  Jnllundur  District.  The  ancestral  home  of  the 
parties  was  in  that  district,  and  it  was  in  that  district 
that  the  adoptive  father,  Wazir  Singh,  lived  arid  died.  The 
land  oi'iginally  owned  by  him  was  in  that  district  and  when 
that  land  was  compulsorily  acquired  by  Government  and  an 
equivalent  given  to  him  in  the  Hoshiarpur  District,  he  was  a 
young  man  of  about  20 — 25  years  of  age.  It  is  not  denied  and 
is  found  as  a  fact  by  the  lower  Courts,  that  there  are  no  Hindu 
Jats  of  the  Rai  got  apart  from  the  parties  in  Hoshiarpur 
District.  In  these  circumstances  why  should  we  assume  that 
the  custom  of  the  tribes  of    a  different  district  must  regulate 
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the  succession  to  this  property  ?  The  case  might  possibly 
have  been  different  if  ,Wazir  Singh's  father  had  migrated  to 
Hoshiarpur  District,  or  even  if  Wazir  Singh  had  himself  taken 
up  his  home  in  that  district  and  lived  and  died  there.  In  such 
a  case  it  might  have  been  agreed,  with  more  or  less  plausibility, 
that  he  had  given  up  the  customs  prevailing  in  his  tribe  in  the 
Jullundur  District  and  had  adopted  those  of  the  tribes  living 
round  him  in  his  new  home.  But  he  did  nothing  of  the  sort. 
He  continued  to  live  in  his  Jullundur  home  and  merely  paid 
intermittent  visits  to  his  property  in  the  Hoshiarpur  District, 
Custom  is  primarily  tribal,  though  the  custom  of  a  particular 
tribe  may,  and  often  does,  differ  in  particular  localities.  But 
upon  the  facts  of  the  case  before  us,  we  can  find  no  ground  for 
assuming  that  Wazir  Singh  adopted  the  customs  of  the  tribes 
of  a  district  in  which  he  did  not  live,  and  with  the  people  of 
which  he  was  not,  therefore,  brought  into  daily  contact. 

We  hold,  therefore,  that  the  validity  of  the  present 
adoption  must  be  decided  according  to  the  custom  of  the  Hindu 
Jats  of  the  Jullundur  district. 

The  next  question  is,  whether  by  such  custom  it  is  compe- 
tent to  an  agricultural  Hindu  Jat  to  appoint  his  daughter 's  son 
as  heir  to  succeed  him  after  his  death.  Upon  this  point  we 
at  e  satisfied  that  custom  obtaining  among  Hindu  Jats  in  the 
Jullundur  District  does  not  enable  a  proprietor  by  such 
indirect  means  to  deprive  his  agnatic  relations  of  their  right 
to  succeed  to  such  px'operty  as  is,  in  the  customary  sense, 
"  arcestral  ".  The  BiwaJ-i-ams  of  all  the  tahsils  in  that  district 
are  clear  and  emphatic  upon  the  point  and  defendant,  upon 
whom  the  onus  probanda  lay  (under  the  Full  Bench  ruling 
reported  as  No.  50  P.  B.  1893)  (Balla  v.  Budha)  (1),  has 
not  been  able  to  pi-ove  that  among  the  Hindu  Jats  Rai  got  of 
this  district  a  different  rule  pertains. 

We  must  accordingly  hold,  in  agreement  with  the  learned 
Divisional  Judge,  that  the  appointment  of  Rulia  as  heir  cannot 
affect  the  rights  of  plaintiffs  (the  agnatic  heiis  of  AVazir 
Singh)  to  succeed  to  such  part  of  the  deceased's  property  as 
was  "  aucestial,"  though  as  such  heir  Rulia  would  have  the 
right  (as  against  the  deceased's  reversioners)  to  succeed  to  any 
part  of  the  latter's  property  as  was  self  acquired  or  non- 
ancestral.  In  this  connection  we  might  note  that  the  Munsif 
found  that  the  occupancy  rights  in  mauza  Kandala  were  not 
"  ancestral   property  *'   and   that   before   the   Divisional  Judge 


(1)  50  P.  i?.  1893  {F.  B.). 
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plaintiffs  did  not  contest  this  part  of  tlie  case.  The  decree 
gi-anted  by  the  Divisional  Judge  is  pro  tanto  defective,  and  we 
therefore  so  far  accept  the  present  appeal  as  to  limit  the  scope 
of  that  decree  to  the  ancestral  property  left  by  the  de(jeased. 
The  defree  will  thus  be  to  the  effect  that  '*  the  deed  of 
"  adoption,  dated  9th  February  1907,  executed  by  Wazir 
"  Singh,  deceased,  in  favour  of  Rulia,  defendant  No.  1,  is  invalid 
"  and  shall  not  take  effect  against  plaintiffs  reversioners,  after 
"  the  death  of  Mussammat  Indan,  defendant  No.  2,  so  far  as 
"  succession  to  the  ancestral  property  is  concerned,  but  in 
"  respect  of  all  other  property  left  by  the  deceased,  plaintiffs' 
"  suit  shall  stand  dismissed."  Mussammat  Indan  has  died 
pending  this  appeal,  and  it  will  therefore  be  open  to  plaintiffs 
to  sue  for  recovery  of  the  property  to  which  we  hold  them 
entitled,  as  soon  as  they  deem  fit. 

Taking  all  the  circumstances  into  consideration,  we  think 
that  the  parties  should  be  left  to  bear  their  own  costs  throughout 
and  we  order  accordingly. 


No.  95. 

Before  Hon,  Mr.  Justice  Kensington  and  Hon.  Mr.  Justice 

Beadon. 

MUHAMMAD  AND  OTHERS— (Plaintiffs)— 
APPELLANTS 

Vereue 
ISLAM  AND  OTHERS— (Defendants)-RESPONDENTS. 

Civil  Appeal  No.  1200  of  1908. 

Custom— gift  to  sisters  son— ancestral    land— childless   Muhammadan' 
Jat — Kathia  tribe^  Shahpur  District. 

Where  a  childless  Muhammadan  Jat  of  the  Kathia  tribe  in  the  Shahpur 
District  gave  a  considerable  portion  of  his  ancestral  land  and  estate  to  his 
sister's  son  the  code  of  tribal  custom  of  the  Shahpur  District  and  the 
Wagib-ul-arz  containing  conflicting  entries  as  to  the  existence  of  a  custom 
permitting  such  gift. 

Held,  reversing  the  order  of  the  Divisional  Judge,  that  the  custom  had 
not  been  established. 

94  P.  i?.  1905  {Sher  v.  Alam  Slier)  (1),  not  followed,  as  the  &ame  material 
Was  not  then  before  the  Court. 

Further  appeal  from  the  decree  of  B.  H.  Blrd^  Esquire^   Additional 
Divisional  Judge,  Jhelum  Division,  dated  the  2Sth  July  1908. 
Oertel  and  Jalal-ud-diu,  for  appellants* 
Nabi  Bakhsh  for  respondents; 


1)  04  P.  R.  1905. 
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The  judgment  of  the  Court  was  delivered  by — 

Beadox,   J.— Appeals   1200   and    1284    of    1908    are   cross-  Ibih  March  1913. 
appeals    i-elating   to    the    same    suit    and    may  conveniently  be 
considered  together. 


Having  decided  that  tlie  whole  of  the  property  in  both 
villages  is  ancestral,  we  have  now  to  consider  whether,  by 
custom  among  Muhammadan  Jats  of  the  Kathia  tribe  in  the 
Shahpur  District,  a  childless  proprietor  can  make  a  gift  of  his 
ancestral  property  to  his  sister's  son. 

In  the  "  Code  of  Tribal  Customs  in  the  Shahpur  Distdct  " 
at  I  age  73  it  is  stated,  in  answer  to  question  12,  that  among 
Awans  and  Musalmans  of  miscellane  )us  tribes  a  sonless  pro- 
prietor can  gift  his  property  to  a  person  not  related  to  him 
and  in  91  P.  R.  1905  (Sher  v.  Alam  Sher)  (1),  it  was  held  that 
a  gift  by  a  man  of  the  Sheikh  Tawana  tribe  of  half  his  ancestral 
land  to  his  sister's  son  was  valid  by  custom. 

Inasmuch  as  Kathias  must  be  included  in  Musalmans  of 
miscellaneous  tribes,  94  P.  B.  1905  (Sher  v.  Alam  Sher)  (] ),  which 
is  based  on  the  answer  to  question  12  in  the  Code  of  Tribal 
Customs  is  no  doubt  an  authority  in  favour  of  the  donee's  sons 
in  the  present  case  It  appears  however  that  in  94  P.  P.  1905 
{Sher  V.  Alam  Sher)  (1),  there  was  nothing  before  the  CourL, 
except  unreliable  oral  evidence  and  the  answer  to  question  12  in 
the  Code  of  Tribal  Customs ;  and  all  that  was  held  in  that  case 
was  that  this  Code  is  a  reliable  compilation  and  is  good  evidence 
of  custom.  With  this  view  we  entirelj^  agree,  but  we  cannot  go 
beyond  the  scope  of  this  authority  and  assent  to  the  further 
proposition  that,  when  a  party  to  one  suit  has  failed  ti)  show 
that  a  statement  in  this  Code  cannot  be  accepted  without  some 
qualification,  a  party  to  another  suit  must  necessarily  be  pre- 
cluded from  doing  so. 

In  the  present  case  our  attention  has  been  drawn  to  tlie 
answer  by  miscellaneous  Musalmans  to  question  11  at  page  7 J 
of  the  Code  of  Tribal  Customs  where  it  is  stated  that  "  a 
"father,  whether  having  sons  or  not,  can  make  to  a  daughter  or 
"  sister  a  gift  of  part  of  his  immovable  property  not  exceeding 
"  the  share  that  would  go  to  her  by  inheritance  according  to 
"  Muhammadan  Law,  but  he  cannot,  without  the  consent  of  the 
"  agnates,  make  a  gift  to  such   relative  of   a   larger   shai'e  than 


(1>  94  P.  R.  1905. 
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"  this  or   of  any  part  of  the   immovable  property  to  a  daughter's 

'^  son  or  son-in-laio.'''' 

The  compiler  of  the  Code  has  added  a  note  to  this  answer 
expressing  a  doubt  if  any  instance  can  be  found  of  a  Shahpur 
peasant  having  given  his  daughter  or  sister  her  share  of  the 
land  which  would  go  to  her  by  Muhammadan  Law,  but  assum- 
ing that  there  is  a  limited  power  of  gift  to  a  daugter  or  a  sister, 
the  answer  to  question  11  considerably  qualifies  the  answer  to 
question  12  and  it  absolutely  forbids  a  gift  of  any  part  of  the 
property  to  a  daughter's  son  or  son-in-law.  Nothing  is  stated 
in  favour  of  a  sister's  son  and,  if  a  daughter's  son  is  excluded 
from  the  enjoyment  of  a  gift,  it  follows  that  a  sister's  son  must 
also  be  excluded. 

It  appears  that  in  1857  no  alienations  had  taken  place  and 
with  reference  to  Kot  Kaniboh  an  entry  was  made  in  the 
'R'  ajih-ul-arz  of  that  year  to  the  effect  that  for  the  future  every 
proprietor  shall  have  the  power  of  disposing  of  his  estate  as 
he  likes  subject  to  the  rights  of  pre-emption  in  case  of  sale  or 
mortgage.  Authorities  have  been  cited  where  in  certain  pre- 
emption suits,  entries  of  this  nature  in  the  Wajih-ul-arz  have 
been  regarded  as  good  evidence  of  custom  and  obviously  this 
entry  cannot  be  lightly  disregarded.  There  is,  however,  an 
entry  in  the  Wajih-ul-arz  of  the  same  year  relating  to  village 
Maralianwala  which  does  not  allow  the  same  wide  power  of 
alienation  but  is  confined  only  to  sales  and  mortgages  subject  to 
rights  of  pre-emption.  It  cannot  be  supposed  for  a  moment 
that  a  family  owning  land  in  two  villages  less  than  20  miles 
apart  in  the  same  district  will  follow  oce  custom  in  one  village 
and  anothei'  custom  in  another  village  and  it  is  probable  that 
the  entiy  relating  to  Kot  Kamboli  was  intended  to  refer  to  sales 
and  mortgages  only.  In  any  case  where  there  are  conflicting 
entires  in  the  Wajib-ul-arz  neither  of  which  was  based  on  any 
known  instances,  the  presumption  is  in  favour  of  the  entry 
which  conflicts  least  with  general  custom. 

There  are  only  three  instances  of  gifts  in  village  Kot 
Kamboh  and  none  of  these  was  previous  to  1901,  Two  were  on 
the  same  date  by  one  Ahmad  Bakhsh  who  was  a  Khokhar  and 
neither  appears  to  have  been  in  favour  of  a  sister  or  sister's  son. 
The  third  gift  appears  to  have  been  to  a  sister's  sons,  but  the 
tribe  of  the  donor  is  not  specified  and  it  does  not  appear  that 
any  collaterals  of  the  donor  existed. 

Eight  other  instances  of  gifts  in  the  Shahpur  District  are 
also  forthcoming,  but  none  of  tbem  relate  either  to  village 
Maralianwala  or  to  village  Kot  Kamboh.     In  none  of  them  Wft? 


Sbft.  &  Oct.,  1913.  ]  CIVIL  JUDGMENTS— No.  96.  347 

the  donor  a  Katliia  and,  except  iu  the  case  of  t■^^-o  of  tlieru,  there 
is  no  indication  of  the  existence  of  any  male  collatei-als  of  the 
donors.  Moi'eover,  only  three  of  these  gifts  were  in  favom*  of  a 
bister  or  sister's  son. 

Thus  the  Code  of  Tribal  Customs  in  the  Shahpur  District 
does  not  really  support  the  donee's  sons  but,  on  the  contrary,  the 
answer  to  qustion  11  is  against  them.  The  two  entries  in  the 
Wajib-ul-arz  do  not  agree  and  i£  one  is  in  favoui*  of  the  donee's 
sons,  the  other  is  against  them.  The  instances  relied  on  are 
mostly  irrelevant  and  are  insufficient  to  show  the  existence  of  a 
custom  which  is  contrary  to  the  custom  generally  folloAved  by 
agricultui'al  ti'ibes  ;  and,  lastly,  the  circumstances  under  which 
the  gifts  were  made  is  suspicious  in  that  the  object  of  the  gifts 
was  to  defeat  pending  litigation  in  which  the  donor  expected  to 
be,  and  was,  unsuccessful. 

The  result  is  that  the  defendants'  appeal  No.  126-i  fails  and, 
accepting  the  plaintiffs'  appeal  No.  1200  and  modifying  the 
Lower  Appellate  Coui't's  decree,  we  give  the  plaintiffs  a  decree 
declaring  that  the  gifts  in  dispute,  dated  the  5th  and  10th 
October  1903,  shall  not  affect  their  reversionary  rights  on  the 
donor's  death. 

Defendants,  representatives  of  the  donee,  will  pay  the 
plaintiffs'  costs  throughout.  Counsel-fee  to  cover  both  appeals 
will  be  Rs.  50. 


No.  96 


Before  Hon.  Sir  Arthur  Reid,  Kt.,  Chief  Judge  y 
awl  Hon.    Mr.    Justice  Chevis. 

MUSSAMMAT  PARTAPO  AND   OTHERS— (DEiiiNbA.NTs)— 
APPELLANTS 
Vernus 
ASA  RAM  AND  OTHERS -(Plaintiffs)— 
RESPONDENTS. 

Civil  Appeal  No.  761  of  1910. 

Cuilom — Rajputs — Mangat  got  of  Jaluna— District  Ludhiaila— right  of 
collaterals  to  contest  gift. 

Two  brulheis,  S.  and  B.,  Kajpats  of  the  Maugat  got,  nlkige  Jatana, 
District  Ludhiana,  owned  certain  ancestral  agricultural  land  and  on  8's 
death  hia  son  succeeded  him  and  died  leaving  a  widow  P.  B.  and  P.  joined 
ill  giving  their  inheritance  to  A.  S.,  the  daughter's  son  of  P.  In  a  suit  by 
collaterals  for  a  declaration  that  the  gift  would  not  ailcct  their  reversionary 
rights  — 
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Held,  that  as  regards  the  land  given  by  B.,  inasmuch  as  the  widow  P. 
was  not  his  heir,  the  plaintiffs,  who  were  B's  collaterals  in  the  (3th  degree, 
were  entitled  to  succeed  in  default  of  a  nearer  heir  and  to  contest  the  gift, 
and,  as  regards  the  gift  by  P. — 

Held,  that  the  donee's  mother  N.  K.  was  entitled  to  succeed  in  preference 
to  plaintiffs  who  were  P.'s  husband's  collaterals  in  the  7th  degree  and,  inas- 
much as  N.  K.  consented  to  the  gift  to  her  son,  that  gift  merely  accelerated 
his  succession  as  her  heir. 

51  P.  R.  1884  (Bat  Ram  v.  Golab  Singh)  (1),  114  P.  R.  1889  (Pala  v. 
BiUa)  (2),  118  P.  R.  1891  (Wazira  v.  Tani)  (3),  50  P.  R.  1892  {Mtcssammat 
Kishno  V.  Raman)  (4),  42  P.  R.  1892  {Imdad  AH  v.  Ghulam  Jilani)  (5),  139 
P.  R.  1892  (Rustavi  Khan  v.  Miusammat  Jio)  (6),  24  P.  R.  1893  (Har 
Narain  v.  Mussammat  Deoki)  (7),  50  P.  R.  1893  (F.  B.)  {Ralla  v.  Budha)  (8), 
19  P.  R.  1895  (Chatra  v.  Chanan)  (9),  36  P,  E.  1895  (Raushanv.  Leh  no)  (10), 
103  P.  /?.  1895  {Ram  Singh  V.  N a nad  Singh)  (11),  41  P.  i2.  1900  (Isharv. 
Ganda  Singh)  (12),  42  P.  7?.  1902  (Amir  v.  Mussammat  Zebo)    (13),  35  P.  R 

1906  {Khazan  Singh  v.  Beiii)  (14),  54  P.  i?.  1906  (MaidaBakhshv.  Muhammad 
Bakhsh)  (15),   93  P.  R.   1906  (iVa^/^a  Si7iy/j  v.   Mohan  Singh)  (16),  94  P.  R. 

1907  (fla?)i  C/mnd  v.  Thakar  Das)  (17),  5  P.  R.  1908  (46cZui  A:a/-j??i  v.  Sahib 
Jan)  (18),  11  P.  R.  1908  (ZCrt/o  v.  /vu?-a?/i  Bakhsh)  (19),  86  P.  iJ.  1908  (Blwli 
V.  iVoJi  .S'/Htf/?)  (20),  34  P.  R.  1909  (Ganpal  Rai  v.  isTes/io  Bcrm)  (21),  63  P.  i?. 
1909  (Mohku  v.  Karam)  (22),  19  P.  iJ.  1912  (Muhammad  v,  Mussammat 
Bakhto)  (23),  24  P.  K.  1912  (Ua-o.ra  Singh  v.  Harnam  Singh)  (24),  25  P.  i?. 
1912  (Partap  Singh  v.  Micssammat  Punjabo  (25),  29  P.  JR.  1912  (Taribaz 
Khan  v.  F«/e/i  Oau)  (26),  63  P.  R.  1912  (Sani  6't;t(7/i  v.  Sadda)  (27), 
referred  to. 

^urfher  appeal  from  the  decree  of  T.  P.  Ellis,   Esquire,  Divisional 
Judge,  Ludhiana  Division,  dated  the  SOth  May  1910. 

Sheo  Narain,  for  appellants. 

Lajpat  Rai,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by— 

'Qth  March  19i3.  Sir  Arthur  Rkid,  C.  J.— This   appeal  is  from  an  appellate 

decree  in  a  suit  by  collaterals  for  a  declaration  that  a  deed  of 
gift  executed  by  Mussammat  Partapo  and  Buji  will  not  affect 
the  plaintiffs'  rights  on  the  death  of  Mussammat  Partapo. 


(I)  51  P.  R.  1884.  (14)  35  P.  22.  1906. 

2   114  P.  R.  1889.  (15)  54  P.  R.  1906. 

(3)  118Z^.  R.  1891.  (16)93P.  7?.  1906. 

4  50  P.  R.  1892.  (17)  94  P.  R.  1907. 

5  42  P.  R.  1892.  (18)  5  P.  R.  1908. 

6  139  P.  R.  1892.  ^9)  11  P.  R.  1908. 
(7   24  P.  R.  1894.  (20)  86  P.  R.  1908. 

8  50  P.  R.  1893  (F.  B.).  (21)  34  P.  i?.  1909. 

9  19  P.  R.  1895.  (22)  63  P.  iJ.  1909. 
(10   36  P.  72. 1895.  (23)  19  /'.  R.  1912. 

11  11  3  P.  R.  1895.  (-24)  24  P.  ii.  1912. 

12  41  P.  R.  1900.  (25J  25  P.  /J.  1912. 

13  42  P.  R.  1902.  •  (26)  29  P.  22.1912. 
^    ^                               (27)  63  P.  AM912. 
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Ruldu  had  two  sons,  Sultau  and  BujI.  Buji  was  cliildlesb 
and  Sultan  left  a  son  Atra,  wlio  died  leaving'  his  Avidow 
Mussanimat  Partapo  and  a  daughter  Mussammat  Nand  Kaur. 
The  donee  Ainai  Singh  is  the  son  of  the  daughter.  The  subject 
matter  of  the  gift  is  admittedly  ancestral  agricultural  land. 
The  plaintiffs  are  descendants  of  Ramu,  Ruldu's  great-great- 
grandfather, from  whom  the  property  in  suit  descended.  The 
question  for  decision  is  whether  the  plaintiffs-respondents 
are  entitled  to  the  property  in  suit  on  the  death  of  Mussanimat 
Partapo.  The  consideration  of  this  question  involves  the  right 
of  Atra's  daughter  to  succeed,  in  presence  of  the  plaintiffs- 
respondents  : 

(1)  to  Atia's  property  and  (2)  to  the  property  of  Atra's 
uncle  Buji,  whom  he  jiredeceased. 

The  authorities  cited  on  either  side  are  the  followinsr  : — 
(1).    51  P.  B.  188J!  (Bal  Ram  v.  Golah  Sitigh)  (1),  in  which 
it  was  held  that   Dewal  Jats  of  Jagraon   cannot    give  a  stranger 
any    ancestiul   property   in   presence   of   collaterals    in  the  5th 
degi'ee  ; 

(2).  Ill  P.  id.  1889  {Pala  v.  BiUa)  (2),  in  Avhich  it  waa 
held  that  collaterals,  however  remote,  may  be  adopted  among 
Saraha  Jats  of  Ludhiana  in  presence  of  less  remote  collaterals 
The  rule  laid  down  at  page  69  of  Walker's  Customary  Law  of 
Ludhiana  was  not  followed  ; 

(3).  lis  P.  11.  1891  OVazim  v.  Tani)  (3),  in  which  it 
Avas  held  that  Gondal  Rajputs  of  the  Una  faJml,  Hoshiarpur, 
cannot  give  away  ancestral  land  in  presence  of  collaterals  of  the 
7th  and  8th  degrees  ; 

(•i).  5  J  P.  E.  1892  (Mussanimat  Kishno  v.  Eaman)  (4), 
a  case  of  Hindu  Jats  of  Ludhiana,  in  which  it  was  not  proved 
that  unmarried  daughters  could  succeed  in  presence  of  collaterals 
of  the  6 til  degree,  but  it  was  held  that  they  had  a  x-ight  to 
maintenance  out  of  ancestral  property.  The  rule  laid  down  in 
Walker's  Customary  Law,  page  61,  was  followed  ; 

(5).  42  P.  P.  1892  (Imdad  AH  y.  Ghulaui  Jilani)  (b), 
in  which  it  was  held  that,  among  Muhammadau  Awaus  of 
Lujdhiaua,  collaterals  in  the  10th  degree  succeed  before  a 
daughter's  son  on  the  death  of  the  widow  ; 

It  was  held  that  the  burden  of  proof,  which  had  been  placetl 
on  the  daughter's  son  because  the  daughter's  right  was  doubtful, 
had  not  been  discharsed  : 


(Ij  51  I>.  R.  1881.  (3)  lis  I\  li.  1891. 

(2J  HI  P.  li.  1889.  (4j  50  P.  R.  1892. 

[5)  42  P.  li.  1802. 
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(i.  139  P.  it.  1892  (Btiskwi  Khan  v.  Mussammat  Jio)  (1),  in 
•which  it  was  held  thao,  among  Muhammadan  Manjh  Rajputs 
of  Ludhiana  tahsil,  married  daughters  have  not  even  a  life- 
interest  in  the  pi-esence  of  collaterals  ; 

(7).  50  P.  B.  1893  (Bulla  v.  Budha)  (2),  an  adoption 
case  cited  in  24  P.  B.  1912  (Hazara  Singh  v.  Tlarnam 
Singh)  (3)  ; 

(8).  19  P.  B.  1895  {Ghatra  v.  Chanan)  (4),  in  which  it 
was  held  that  it  had  not  been  proved  that  among  Dewal  Jats 
of  Ludhiana  a  daughter's  son  could  be  adopted  ; 

(9).  36  P.  B.  1895  {Baushan  v.  Lehua)  (5),  in  which  it 
was  held  that  it  had  not  been  proved  that  an  Arain  of  the 
Ludhiana  tahsil  can  give  ancestral  land  to  his  daughter's  son 
in  presence  of  a  nephew.  Walker's  Customaiy  Law  was 
approved  ; 

(10).  lOo  P.  ill.  1895  (Barn  Singh  V.  Nand  Singh)  (6), 
in  which  it  was  held  that  it  had  not  been  proved  that  among 
Garewal  Jats  of  the  Ludhiana  tahsil  the  adoption  of  a 
daughter's  son  is  valid  ; 

(11).  75  P.  B.  1898  {Arur  Singh  v.  Mussammt  Lachmi)  (7), 
cited  in  24  P.  B.  1912  (Hazara  Singh  v.  B.arnatn  Singh)  (3)  ; 

(12).  41  P.  B.  1900  {Ishar  v.  Ganda  Singh)  (8),  a  Single 
Bench  case  in  which  it  was  held  that  it  had  not  been  proved 
that  among  Atwal  Jats,  Nawanshahr  tahsil,  Jullundur  collaterals 
in  the  oth  and  6th  degrees  were  entitled  to  a  declaration  that 
an  alienation  of  ancestral  land  to  a  collateral  in  the  6th  degree 
did  not  affect  their  reversionary  rights  ; 

(13).  42  P.  B.  1902  (Amir  v.  Mussammat  Zebo)  (9),  in 
which  it  was  held  that  it  had  not  been  proved  that,  among 
Muhammadan  Rajputs  of  Amritsai-,  a  childless  proprietor 
could  alienate  to  collaterals  in  presence  of  collaterals  of  au 
equal  degree  ; 

(14).  35  P.  B.  1906  (Khazan  Singh  V.  Belli)  (10),  i\,  C'dSQ 
between  Hindu  Jats  of  Hoshiarpur,  in  which  it  was  held  that 
among  agricultural  tribes  in  the  Punjab  there  is  no  definite 
limit  of  propinquity  up  to  which  kinsmen  are  to  be  pi'esun'ed  to 
have  the  right  to  impeach  alienations  of  ancestral  land  hy  a 
Bonless     proprietor    without     cuusideratiun     or     necessity,    and 


(1)  139  P.  R.  1892.  (G)  103  /'.  A'.  1895. 

(2)  50  P.  li.  189,3  (F.  B.)>  (7)  75  P.  R.  1898. 

(3)  -24  P.  R.   1912.  i8j  11  P.  R.  1900. 

(4)  19  P.  R.  1895.  (9)  42  P.  R.  1902. 

(5)  36  P.  R.  1895.  (lOj  35  P.  R.  190C. 
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beyond  which  they  are  to  be  presumed  not  to  have  it  ;  and 
that  male  reversioners  are  entitled  to  object  to  any  such 
alienation,  even  in  favour  of  a  male  agnate  of  equal  or  remoter 
degree,  except  whei>e  the  previous  relations  between  the 
alienor  and  alienee  have  created  a  sort  of  moral  obligation  in  the 
former  to  compensate  the  latter  in  this  manner  for  services 
rendered  ; 

(15).  93  P.  R.  1906  {Nailia  Singh  v  Mohan  Singh)  (1),  in 
which  it  was  held  that  the  plaintiffs,  on  whom  the  onus  lay, 
had  failed  to  establish  a  custom  among  Ghuman  Jats  of  the 
Sialkot  tahsil,  by  which  collaterals  in  the  8th  degree  can 
contest  an  alienation  of  ancestral  estate  by  a  childless  proprietor 
as  being  without  necessity  or  consideration  ; 

(16).  94  P.  B.  1907  {Bam  Chand  v.  Thai- ar  Das)  (2), 
in  which  it  was  held  that  among  Brahmans  of  tahsil  Kasur, 
who  are  governed  by  agincultural  law,  the  burden  of  proving 
that  the  adoption  of  a  wife's  brother's  son  was  valid  by  custom, 
or  that  collaterals  in  the  8th  degree  were  not  entitled  to  contest 
it,  had  not  been  discharged  ; 

(17).  5  P.  P.  1908  {Ahdnl  Karivi  v.  Sahih  Jan)  (.3), 
in  which  it  was  held  that  the  burden  of  proving  that  among 
Chauhan  RajputH  of  the  Jagadhri  tahsil,  Ambala,  collaterals 
in  the  7th  degree  were  entitled  to  succeed  in  pi^eference  to  a 
married  daughter  of  a  deceased  sonless  proprietor  had  not  been 
discharged,  and  that  there  is  no  general  presumption  that, 
regardless  of  tribe  and  creed,  agnates,  however  remote,  exclude 
daughters  from  succession  to  ancestral  property ; 

(18).  II  P.  R.  1908  {Rajo  v.  Karam  Bakhsh)  (4^),  in 
which  it  was  held  that  the  burden  of  proving  that,  among 
Rattal  Jats  of  the  Lahore  tahsil,  collaterals  of  the  8th  degree 
were  entitled  to  contest  an  alienation  by  a  sonless  proprietor  of 
the  whole  of  his  ancestral  immovable  property  to  his  daughter, 
or  to  succeed  in  preference  to  the  daughter,  had  not  been 
discharged  ; 

(19).  86  P.  R.  1908  {Bholi  v.  Man  Singh)  (5),  in  which 
it  was  held  that  the  burden  of  proving  that  among  Chauhan 
Rajputs  of  the  Naraingarh  tahsil,  Ambala,  daughters  are 
excluded  by  male  collaterals  in  the  6th  degi'ee  from  succession 
to  ancestral  property,  had  not  been  dischai'ged.  It  was  also 
held    that  the  burden  of   proving  that  remote   collate I'als,  such 


i 


(1)  93  P.  R.  1906.  (3)  5  P.  R.  1908. 

(2)  94  P.  R.  1907.  (4)  U  P.  R.  1908. 

(5.)  86  P.  i?. 
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as   those   in   the  6tli   degree,    exclude  daughters,  rests  on  the 
party  who  asserts  its  existence. 

(20).  34  P.  Jl.  1909  (Ganpat  Bai  v.  Keslio  Bam)  {!),  in 
which  it  was  held  that  entries  in  the  Record  of  Kights,  while 
evidence  of  a  custom,  are  wholly  insufficient  to  establish  the 
existence  of  the  custom,  as  they  may  represent  the  wishes  of 
those  who  made  them  or  may  simply  represent  the  ordinary 
entry  made  in  the  Records  of  Rights  of  the  villages  throughout 
a  District,  but  that  they  cannot  be  accepted  as  depriving 
persons,  who  were  no  parties  to  them,  i.  e.,  the  female  relatives 
of  the  signatories  of  their  rights.  54  P.  B.  1906  (Mania  Bahhsh 
V.  Muhammad  Bakhsh)  (2)  and  24  P.  B.  1893  {Har  Narain  v. 
Mussammat  Deohi)  (3),  were  cited  for  the  proposition  that 
the  Courts  must  watch  with  very  special  car^  over  the  rights 
and  interests  of  the  weak  against  the  strong,  and  must,  in 
particular,  see  that  the  rights  of  the  weaker  sex  are  not 
sacrificed  to  the  agnate's  desire  to  take  advantage  of  customs 
prevailing  around  him  more  favourable  to  liimself  and  his 
sex  than  the  custom  which  governs  him  ; 

(21).  63  P.  B.  1909  (Mohhi  v.  Karam)  (4),  a 
Single  Bench  judgment,  in  which  it  was  held  that  among 
Gondhals  of  the  Bhera  talisil,  Shahpxir,  collaterals  in  the  8th 
degree  can  contest  a  gift  of  ancestral  property  by  a  childless 
proprietor  to  his  step-son,  and  that  the  burden  of  proving  the 
validity  by  custom  of  the  gift  is  on  the  donee.  It  was  farther 
lield  that  the  donee  had  failed  to  discharge  this  burden. 

(22).  19  P.  B.  1912  {Muhammad  v.  Mussammat  Bakhfo){h), 
a  Single  Bench  judgment,  in  which  it  was  held  that 
among  Pathans  of  the  Mianwali  tahsil,  collaterals  more  remote 
than  the  6th  degree  cannot  exclude  daughters  and  sisters 
from  inheritance  to  their  fathers  and  brothers  : 

(23).  24  P.  B,.  1912  (Hazara  Singh  v.  Hamam  Singh)  (6), 
in  which  it  was  held  that  among  Hindu  Jats  of  the  .Tullu.ndur 
District,  collaterals  in  the  11th  degree,  though  next  in  succession, 
cannot,  in  the  absence  of  proof  of  a  special  custom,  contest 
alienations  of  ancestral  property  ; 

(24).  25  P.  B.  1912  {Partap  Singh  v.  Mussammat  Panjabu 
(7),  in  which  it  was  held  that  among  Gariwal  Jats  of  the 
Lndhiana  District,  collaterals  in  the  4th  degree  exclude 
daughters  from  succession  to  self-acquired  property. 

(1)  34  P.  R.  1909.  (4)  63  P.  R.  1909. 

(2)  54  P.  R.  1906.  (5)  19  P.  R.  1912. 

(3)  24  P.  R.  1893.  (6)  24  P.  R.  1912. 

(7)  25  P.  R.  1912. 
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(25).  29  P.  R.  1912  (Taribaz  Khan  v.  Fateh  Khan)  (1), 
a  Single  Bench  judgment,  in  wliich  it  Avas  held  that  it  had 
not  been  pi-oved  that,  by  custom  among  Pathans  of  the 
Mianwali  tahsil,  collaterals  in  the  6th  and  7th  degi-ees  can 
claim  possession  of  the  alienated  ancestral  land  in  presence  of 
daughters  of  the  alienor  ; 

(26).  63  P.  11.  1912  {Sant  Singh  v.  Sadda)  (2),  in  which 
it  was  held  that,  among  Hindu  Jats  of  Gujrauwala,  property, 
self-acquired,  qua  collaterals,  can  be  alienated  at  the  owner's 
will,  and  that  his  collaterals  cannot  recover  possession  of  the 
property  from  the  person  whom  he  purported  to  adopt,  though 
the  validity  of  the  adoption  may  be  questionable,  inasmuch  as 
the  adoption  has  the  effect  of  gift. 

The  learned  Divisional  Judge  has  found — and  his  finding 
on  this  point  lias  not  been  contested — that  among  BiwaJ-i-ams 
prepared  in  theLudhlana  District,  a  list  of  which  is  given  at 
pages  35  and  36  of  Walker's  Customary  Law,  are  two,  one  of 
which  relates  to  Hindu  Jats  of  pargana  Klianna,  ilaka  Isri  and 
Khanua,  and  the  other  to  Hindu  Jats  of  pargana  Sauewal, 
etc.,  both  in  the  Ludhiana  tahsil,  that  the  village  in  which 
the  IsAid  in  suit  is  situate  is  in  the  former  area  Avhile  the 
villages  contained  in  the  latter  area  contain  a  large  number  of 
Rajputs  of  the  Mangat  got,  to  which  the  parties  belong  ;  that 
among  the  signatories  to  the  former  are  the  Mangat  Jats  of 
Jatana,  the  village  of  the  parties,  while  the  description  of 
Mangat  Jat  does  not  actually  appear  in  the  latter ;  that  the 
first  of  these  two  BiwaJ-i-atns  states  clearly  that  daughters  aud 
daughters'  sous  have  no  right  of  succession  in  the  presence  of 
collaterals,  however  remote,  this  being  the  general  rule  of 
Hindu  Jats  in  the  districts  stated  on  page  60  of  Walker's 
Customary  Law,  and  that  the  second  states  that  the  daughters 
aud  the  daujrhters'  sons  do  not  succeed  if  there  are  male 
collaterals  in  the  fifth  degree  alive,  the  inference  being  that 
collaterals  more  remote  than  the  fifth  degree  do  not  exclude 
daughters  and  daughters'  sons.  It  has  been  further  stated  by 
the  learned  Divisional  Judge,  and  not  denied,  that  no  instances 
in  support  of  the  first  likcaj-i-am  are  quoted,  while  many 
instances  in  support  of  the  second  are  quoted.  The  learned 
Divisional  Judge,  however,  finds  that  the  Riicaj-i  ams  have 
been  prepared  with  silch  care  that  the  absence  of  instances  is 
immaterial.  He  has  further  held  that  the  Ambala  Customary 
LaAv   is   not   entitled   to   the   eame  weight  as  that  of  Ludhiana 

(1;  2%  L\  H.  1912,  ■   (2)  63  P.  R.  1912. 
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and  that  iuasmucli  as  in  86  P.  li.  1908  (BhoU  v.  iUavt  Sl>i(jh) 
(1),  the  daughter  had  never  left  her  father's  house,  that 
authority  does  not  help  the  present  appellants. 

The  weight  of  authority  is,  in  our  opinion,  against  the 
collaterals  in  respect  of  Atra's  land  and  in  their  favour  in 
respect  of  Buji's. 

As  remarked  by  the  learned  Divisional  Judge,  Mussammat 
Nand  Kaur  is  not  an  heir  of  her  paternal  uncle  Buji,  but  is  a 
stranger  as  far  as  he  is  concei-ned.  No  authority  has  been 
cited  for  the  contention  that  the  rules  laid  down  in  articles 
154  and  155  of  Walker's  Customary  Law,  pages  75  and  76  are 
incorrect  and  the  lespondents,  who  are  Buji's  collaterals  in 
the  6th  degree,  are  entitled  to  succeed  to  his  ancestral  land 
in  default  of  a  nearer  heir,  and  to  control  his  gift  of  the  same. 

They  are  however  Atra's  collaterals  in  the  7th  degree 
and  on  the  authorities  cited  we  hold  that  Mussammat  Nand 
Kaur,  Atra's  daughter,  was  entitled  to  succeed  to  his  ancestral 
property  in  preference  to  them.  The  gift  to  her  son,  to  whirh 
she  has  consented,  merely  accelerates  his  succession  as  her 
heir  and  the  collaterals  have  no  right  to  control  this  disposition 
of  the  property. 

The  result  is  that  the  appeal  is  decreed,  and  the  decree  of 
the  Court  of  first  instance  restored  in  respect  of  Atra's  property 
and  dismissed  in  respect  of  Buji's  property. 

Parties  will  bear  their  oWn  costs  of  all  Courts. 

Appeal  decreed. 

No.  97» 

Before  Hon.  3Ir.  Justice  Shah  Din  and  Eon.  Mr.  Justice 
Scott-Smith, 

ABDUL  SALAM— (Defendant)— APPELLANT 

Verstis 

ilAMlD  ULLAH— (Plaintiff) -RESPONDENT. 
Civil  Appeal  No.  805  of  1910. 

ImliaH  Limitation  Act,  1908 — section  23 — infringement  of  trade  mark — 
suit  for  injunction  and  dumagee — ichal  amounts  to  infringement. 

Held,  that  the  infringeanent  of  a  trade  mark  is  a  contmuiiig  wrong 
within  the  meaning  of  section  23,  Limitation  Act. 

Held  also,  that  in  a  snit  for  an  injmiction  in  respect  of  an  infringement 
of  a  trade  mark  plainlifl  need  not  prove  regislr;ition  of  his  trade  mark  nor 
that  any  one  has  actually  been  deceived  by  the  iufringoment. 


(l;  86  P.  K.  1903. 
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••  Nemi  Chand  v.  C.  W.  Wallace  (1),  T.  Barloic  v.  Govind  Ram  (2),  55  P.  J?. 
1902  (Muhammad  Ishaq  v.  Alif  Khan)  (3),  Singer  Manufacturing  Com- 
pany V.  Loog  (4),  refeiTed  to. 

Held  also,  that  the  real  point  for  decision  is  whether  there  is  a  reasonable 
probability  of  the  ordinaiy  purchaser  (i.e.,  the  ultimate  purchaser  not  the 
retail  dealer  who  piirchases  from  defendants)  being  deceived  bv  the  infringe- 
ment. 

Badische  Aiiiline  Mid  Soda  Fabrik  v.  Maneckji  Shapurji  (5)  ajid  Singer 
Manufacturing  Company  v.  Loog  (6),  referred  to. 

Held  further  that  when  it  is  found  that  the  defendant's  marks  are  infringe- 
ments of  plaintiff's  trademark,  plaintiff  can  claim  damages,  even  if  only  nomi- 
nal, without  proving  special  damage. 

Further  appeal  from  the  decree  of  P.  L.  Barker,  Esquire,  Bivisioyial 
Judije,  Delhi  Division,  dated  2i)th  June  1910. 

Muhammad  Shafi,  for  appellant. 

Shall  Nawaz  and  Sarda  Ram,  for  respondent. 

The  judgment  of  the  Court  was  delivered  by — 

ScoTT-S.MiTH,  J. — This  judgment   disposes  of   appeals    Xos.     2lst  May  1912. 
805  and  806,  and  the  cross-appeals  Nos.  1147  and  1146. 

Hamid-Ullah  is  the  plaintiff  in  both  the  cases  ;  Abdul 
Salam  is  the  defendant  in  one  case  and  Muhammad  Ishaq  and 
another  one  defendants  in  the  other. 

The  cases  relate  to  alleged  infringement  of  plaintiff's  trade 
mark,  namely  a  pair  of  scissors,  under  which  he  sells  balls  of 
thread  in  the  Delhi  Market.  Defendants  also  sell  thread  in 
similar  balls  and  packed  in  similarly  got  up  paper  bags  to  those 
of  the  plaintiff. 

The  description  of  the  bags,  &c.,  is  given  in  the  judgments 
of  the  first  Court  at  page  3  of  the  paper  books  in  appeals  Nos. 
805  and  806.  The  plaintiff's  trade  mark  is,  as  already  stated, 
a  pair  of  scissors,  the  blades  of  which  ai'e  partly  open.  Abdul 
Salam,  appellant  in  appeal  No.  805,  has  2  marks  :  1st,  2  staples 
with  rings  at  one  end  placed  crosswise  at  about  the  same  ano-le 
as  that  at  the  opening  of  the  scissor  blades,  2nd,  2  crossed  rods, 
also  with  rings  at  one  end,  one  of  the  2  i^ols  having  its  other 
end  threaded  like  a  screw,  that  of  the  other  being   plain. 

The  mark  of  the  appellants  in  appeal  No.  806  is  2  crossed 
spoons,  the  handles  of  the  spoons  being  shaped  like  knife  blades 
and  the  bowls  being  unshaded . 

(1)  (1907)  I.  L.  R.  34  Cal.  495  (3)  55  P.  R.  1902. 

(508J  (F.  B.). 
2)  (1897)  I.  L.  R.  24  Cal.  364.  (4)  (1882)  L.  R.  8  .4.  C.  15. 

(5)  (1893^  I.  L.  R.  17  Bom,  584, 
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The  first  Court  dismissed  the  suits  holding  that,  though  the 
defendant's  marks  bore  a  general  resemblance  to  the  scissor's 
mai-k  of  plaintiff,  the  resemblance  was  too  slight  to  deceive 
any  one  and  there  had,  therefore,  been  no  infringement  of  plain* 
tiff's  trade  mark. 

The  lower  Appellate  Court,  on  the  other  hand,  held  that  the 
marks  of  defendants  were  distinctly  calculated  to  deceive  the 
public  and  to  induce  ordinary  customers  to  believe  that  thej 
were  purchasing  a  make  which  was  sold  under  another  and 
older  mark. 

It  therefore  gave  plaintiff  the  injunctions  prayed  for  and 
costs,  but  did  not  allow  any  damages,  holding  that  actual  dam- 
age was  not  proved.  Prom  these  decrees  the  defendants  have 
appealed,  and  there  are  cross-appeals  by  the  plaintiff  praying 
for  Es.  900  on  account  of  damages  in  each  case.  Appeals  Nos. 
807  and  Il-iO,  which  were  heard  along  with  these  ones,  are 
cross -appeals  m  another  trade  mark  case,  in  which  the  parties 
are  different,  though  many  of  the  facts  are  the  same.  They  are 
disposed  of  by  a  separate  judgment  of  to-day's  date. 

Mr.  Shadi  Lai  began  his  argument  for  appellants  in  appeal 
No.  806  by  urging  the  two  points  disposed  of  by  the  Divisional  ] 
Judge  in  the  2nd  para,  of  his  judgment  (p.  7)  of  the  paper 
book  in  appeal  No.  805.  The  plea  of  limitation  was  not 
seriously  urged  after  we  had  called  Counsel's  attention  to  sec- 
tion 23  of  the  Limitation  Act,  which  deals  with  the  case  of  a 
continuing  tvrong  independent  of  contract. 

"We  have  no  doubt  that  the  infringement  of  a  trade  mark 
is  such  a  case,  and  that  a  fresh  cause  of  action  arises  de  die  in 
diem  so  long  as  the  infringement  continues,  see  Sanjiva  Row's 
Limitation  Act  cases  cited  under  section  23,  pages  218  to  220. 
As  regards  the  other  plea  that  Karm  llahi,  the  original  owner 
of  the  scissor's  mark,  signed  as  an  attesting  witness  the 
sale-deed  whereby  the  original  owner  of  the  crossed  spoons 
mark  transferred  it  to  others,  we  are  iu  agreement  with  the 
Divisional  Judge.  Prima  facie  the  deed  shews  that  a  single 
spoon  mark  was  sold,  and  not  a  crossed  spoons  mark. 

Mr.  Shadi  Lai  also  argued  that  plaintiff  could  not 
maintain  the  suit  as  he  had  not  proved  registration  of  his 
trade  mark.  This  is  the  law  in  England  since  July  1st,  1876, 
see  Kirby  on  Trade  Marks,  p.  7,  3rd  edition,  but  it  is  not  the  law 
in  this  country. 

The  next  point  urged  by  Mr.  Shadi  Lai  was  that  there 
was   no  proof  that  any  one  had  been  decived.     It  is,  however, 
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not  necessary  that  such  proof  should   be  forthcoming.     Kirby 
at  page  442  of  his  work  says  :  — 

"  I'he  grant  of  an  injunction  in  trade  mark  cases  is  governed 
'•  by  the  general  rules  governing  it  where  other  rights  are 
*'  concerned.  There  must  be  some  threat  or  probability  that 
*'  the  infringement  will  be  commenced,  continued  or  repeated, 
"  or  the  Court  will  not  intei'fere  ;  but  if  an  actual  infringement 
"  is  shewn  to  have  occurred,  that  is  usually  sufficient."  Further 
on  he  says,  "  It  is  not  even  necessary  that  any  actual  infringe- 
"  ment  should  have  taken  place  if  it  is  proved  that  the 
"  defendant  contemplates  committing  or  has  threatened  to 
"  commit  one". 

This  principle  was  followed  in  Nemi  Chand  v.  0.  W. 
Wallace  (1),  the  following  passage  occurs  at  p.  503,  "  There  is 
"  no  evidence  in  this  case  that  any  body  has  been  deceived,  but 
'•  the  question  is  not  whether  a  purchaser  has  beea  deceived, 
''  but  whether  he  is  likely  to  be  deceived." 

Mr.  Shadi  Lai  referred  us  to  {T.  Barlcm  v.  Qdbind  Bam)  (2), 
and  55  P.  B.  1902  (Muhammad  Ishaq  v.  Alif  Khan)  (3).  In  the 
former  it  was  laid  down  that  "  it  is  only  when  the  use  of  the 
"  name  or  number  (in  dispute)  deceives,  or  is  reasonably  likely  to 
"  deceive  the  public  that  it  can  be  interfered  with  or  prevented  • 
"  Thei^e  must  be  a  reasonable  probability  of  purchasers  being 
"  deceived."  There  is  nothing  in  this  opposed  to  the  passages 
quoted  by  us  from  the  H4  Calc.  case. 

In  55  P.  B.  of  1902  (Muhammad  Ishaq  v.  AUf  Khan)  (3),  it 
was  held  that  the  colour  and  size  of  a  label  could  not  be 
regai'ded  as  a  constituent  part  of  a  trade  mark.  This  is  not 
in  point  here,  for,  though  the  colour  and  size  of  defendant's 
Libels  are  practically  identical  with  those  of  the  plaintiff,  that 
is  not  what  he  objects  to.  He  objects  to  the  similarity  of  tha 
device. 

This  brings  us  to  the  real  point  at  issue,  namely,  whether 
tlie  marks  used  by  the  defendants  so  resemble  plaintiff's 
ficissor's  mark,  that  there  is  a  reasonable  probability  of  the 
ordinary  purchaser  being  deceived. 

In  this  connection  the  remarks  in  Sebastion  on  Trade  Marks 
at  pages  144  and  145  of  the  3rd  Edition  should  be  borne  in 
mind.  He  says,  "  It  would  be  a  mistake  to  suppose  that  the 
"  resemblance  must  be  such  as  would  deceive  persons  who  should 
"  see  the  two   marks   placed    side    by   side.     If   a   purchaser 


i 


(1)  (1907)  I.  L.  R.  34  Cal.  495  (F.  B.).      (2)  (1897)  7.  L.  R.  24  Cal.  354. 
^  ^  ^  (3)  55  P.  R.  1902. 
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"  looking  at  the  article  offered  to  him  would  naturally  be  led, 
"  from  the  mark  impressed  on  it,  to  suppose  it  to  be  the 
"  production  of  the  rival  manufacturer,  and  would  purchase  it 
"  in  that  belief,  the  Court  considei's  the  use  of  such  a  mark  to 
'•  be  fraudulent.  But  I  go  further.  I  do  not  consider  the 
"  actual  physical  resemblances  of  the  two  marks  to  be  the  sole 
"  question  for  consideration.  If  the  goods  of  a  manufacturer 
"  have,  from  the  mark  or  device  he  has  used,  become  kaown  in  ' 
"  the  market  by  a  particular  name,  I  tliink  that  the  adoption 
*'  by  a  rival  trader  of  any  mark  ivhich  lolll  cause  his  goods  to  bear 
"  the  same  name  in  the  market  may  be  as  much  a  violation  of  the 
"  right  of  that  rival  as  the  actual  copy  of  h^s  device. 

"  The  natural  consequence  of  marking  goods  so  as  to  cause 
"  them  to  bear  the  same  name  in  the  market  as  those  of  a  well 
"  known  firm  is  to  deceive  the  ultimxte  purchaser,  an  1  such 
"  deception  will  be  restrained,  even  though  the  original  pixr- 
"  chaser  is  not  deceived." 

Adopting  these  principles  we  have  to  see  not  whether  the 
I'etail  dealer  who  purchases  from  defendants  will  be  deceived, 
but  whether  the  ultimate  purchaser  will  be. 

In  (Badische  Aniline  Mid  Soda  Fahrik  v.  Maneckji  Sha- 
purji  (1),  this  pinneiple  was  followed.  Sargent  C.  F.  said, 
"  The  question  in  a  case  of  this  description  is  not  what  would 
"  be  the  effect  on  brokers  or  even  dealers  in  Bombay,  but  how 
"  the  label  would  be  likely  to  sti'ike  incaixtious  or  unwary 
"  purchasers,  such  as  are  to  be  found,  more  particularly  in  the 
mofussil." 

In  (Nemi  Ohand  v,  0.  W.  Wallace)  (2),  it  was  held  that  the 
Court  had  to  consider  whether  the  mark  was  calculated  to 
deceive  incautious,  ignorant  or  unwary  up-country  purchasers. 
See  also  in  this  connection  the  dictum  of  James  L.  J.  in  Singer 
Manufacturing  Company  v.  Loog  (3),  quoted  on  page  1,  Kirby  on 
Trade  Marks,  3rd  Edition.  We  have  now  to  decide  the  main 
question  in  these  2  cases  which  is,  as  already  stated,  whether  the 
devices  used  by  the  defendants  are  such  colourable  institufciuus 
of  the  plaintiff's  mark  that  they  must  be  held  calculated  to 
deceive  the  ultimate  purchaser.  Upon  this  question  after  a  care- 
ful comparison  of  the  devices  in  question  with  that  of  the 
plaintiff,  we  have  no  hesitation  in  agreeing  with  the  decision  of 
the  Divisional  Judge  which  is  set  out  in  the  2nd  paragraph  at 
page  8  of  the  paper  book  in  appeal  No.  805. 


(1)  (1893)  I.  L.  R.  17  Bom.  584.        (2)  (1907)  I.  L.  K.  34  Cal.  495  {F.  B.). 
^^  ^  (3)  (1882)  L,  R.  8  A.  C.  15. 
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The  crossed-spoous  device,  eveu  on   the  green  labels   affixed 
to  the  larger  packages,  is  to  a   casual   observer   like   a   pair   of 
scissors.     The   .spoons   are  not    like  any  spoons  which  we   have 
ever  seen  ;  the  bowls  are  left  unshaded   so    as  to   look   like    the 
handles  of  a  pair  of  scissors,  and  the  handles  are  like  the  blades 
of  a  pair  of  scissors  or  like  knives.     There  can  be   no  reasonable 
doubt  that  the  intention  of  the    defendants-appellants  in   appeal 
Xo.  805   Avas  to  have   the  mark   resembling   plaintiff's    scissors' 
mark   and   so    to    deceive    intruding    purchasers.     The    crossed 
staples  and  rods  used  by  Abdul  Salam  do   not  on  the  large  scale 
bear   so   much   resemblance    to   plaintiff's   trade   mark,    but   as 
pointed  out  by  the  learned  Divisional    Judge   when   the  scale   is 
reduced,  as  in  the  case  of  the    small  circular  red  tickets   placed 
on  each  ball  of  thread,  and  it   must  be   remembered   that   these 
ai'e  what  are  sold  to  the   ultimate    pui'chaser,   the    I'esemblance 
is  very   sti-iking,    and  there   is  a   strong   probability  that    the 
ignorant  or  unwary  customer  would   be   deceived.     Wanting    to 
buy  scissors  or  "  Khainchee"  mai'k  thread  he  would  generally   be 
quite  satisfied  when  shown  the  defendant's  devices  on  the  small 
balls  and    would  think  he  was  getting  the    well-known  make   of 
the  plaintiff.     The  argument  put  forward    by  the  first  Court  in 
its  judgment  (p.  5,  last  para,  of  paper-book  in  appeal   No.   805) 
has  not  been  urged  before  us    and  we  do  not  consider  it  to   have 
any  force.     Even  if,  as  the  result  of  arbitration,  another    trader 
has  been  allowed  to  use   a   trade    mark   more  closely  resembling 
the  "  Scissors"  mark  than  those   of  the   defendants,  that    is    no 
reason  why  the  latter  should  not  be  restrained  from  using  other 
marks  calculated  to  deceive  the  public. 

We  therefore  after  considering  all  the  facts  of  these 
cases  and  consulting  the  authorities,  agree  with  the  lower 
Appellate  Court  that  defendant's  marks  are  infi-ingemeuts 
of  plaintiff's  trade  mark  and  that  plaintiff  is  entitled  to 
iujuuctiouB. 

With  regard  to  plaintifl"s  appeals  we  find  there  is  no 
sufficient  proof  of  special  damage,  but  for  damages  to  be  re- 
covered it  is  not  necessary  that  special  damage  should  be 
proved,  it  is  sufficient  to  shew  that  plaintiff's  right  has  been 
iuvadedj  in  which  case  some  damagesj  even  if  only  nominal} 
will  be  given>  see  the  law  of  Trade  Marks  by  Sebastion;  page  266; 
ord  Edition,  and  Kirby  on  Trade  Marks,  p.  -1:52. 

Case  No.  634  of  1007   was  also  one  of   infringement  of  this 
Scisbors"  mark  and    was  brought    by  plaiutift't,    predecessors. 
Jn  that  this  Court  did  nut  award  any  damages,  but  the  case  was 
ather  different. 
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lu  the  present  cases,  having  regard  to  all  the  circum- 
stances, we  think  plaintiff  is  entitled  to  some  damages  and  have 
decided  to  allow  him  Rs.  ICO  in  each. 

The  defendant's  appeals  are  dismissed  with  costs. 

The  appeals  of  the  plaintiff  are  accepted  so  far  that  he  will 
be  given  a  decree  for  Rs.  100  in  each  case  in  addition  to  the 
injunction  ;  he  will  also  get  Court-fees  and  pleader's-fees  in  all 
Courts  in  px'oportion  to  the  decrees  and  all  his  other  costs . 
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No.  98. 

Before  Hon.  Mr,  Justice  Kensington  and  Ron-  Mr. 
Justice  Beadon. 

AKBAR    ALI—(Plaixtiff)— APPELLANT 
Versus 
MUSSAMMAT   ALLA  DEI  AND  OTHERS— (Defendants)— 
RESPONDENTS. 

Civil  appeal  No.  627  of  1911. 

Custom — Shiah  Sayads — Ambula  Citij— exclusion  of  •  daughter  by 
collaterals. 

Where  the  collateral  relations  of  a  deceased  Shiah  Saj-ad  of  Aiubala   City 
sought  to  exclude  the  deceased's  daughters. 

Held,  that  though  the  parties  did  not  follow  strict  Muhammadan  Law 
iaasrauch  as  the  widow's  exclusive  right  to  succeed  to  the  estate  of  her 
aeceased  husband  had  been  recognised  and  acted  upon,  the  custom  ordinarily 
followed  by  agricultural  tribes  in  general  could  not  be  presumed  to  apply  to 
the  parties  and  that  no  special  custom  had  been  established  by  which 
daughters  could  be  excluded. 

54  P.  R.  1903  {Muhammad  Hussain  v.  Sultan  AH)  (1),  I'eferred  to. 

Further  appeal  from  the  decree  of  P.  L.  Barker,  Esquire,  Divisional 
.Judge,  Ainbald  Division,  dated  the  21st  February  1910. 

Sheo  Narain,  for  appellant. 

Sukli  Dial,  for  respondents. 

The  jadgment  of  the  Court  was  delivered  by — 

Beadon,  J. — The  property  now  in  dispute,  consisting'  of  22nd  Fehy.  1913, 
land  and  houses  belonged  to  Imam  Bakhsh  who  is  said  to  have 
died  in  1878.  At  his  death  his  widow  Mussammat  lliikim-ul- 
Nissa  succeeded  to  the  whole  property  and  held  it  till  hur  death 
on  1st  May  190-1.  The  chief  defendant-respondents  are  the 
two  surviving  daughters  of  Imam  Bakhsh  and  the  son  of  his 
third  daughter,  now  deceased.  At  the  death  of  Mu.ssammat 
Hakim  ail- Nissa  mutation  in  respect  of  the  land  took  place  in 
favour  of  the  chief  defendant  respondents  who  are  now  in 
;)OSsession  ol  the  whole  property. 

The  comuiun  ancestor  Ajaib  Din  had  three  sous,  namely, 
(1)  Z-AlEqir  Ali,  f.ith^r  of  Imam  Bakhsh,  (2;  Asau  Ali  whose 
branch  has  become  extinct,  and  (.3)  Mardan  Alt. 

Mardan  Ali  had  four  sons,  namely  ;  — 

(/■)   Asgar   AH,  father   of  Akbar   Ali,  plaintiff-appellant, 
and  of  Munsab  Ali  said  to  be  an  absentee. 


(1)  51  P.  R.  1903. 
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(//)  Rustam  Ali,  deceased,  liusband  of  formal  defeudant- 

respondent  No.  5,  -wliose  name   is  also  "Mussammat 

Hakim -ul  Nissa. 
(/ti)  Barkat   Ali,  father  of  Kasim  Ali,  formal  defendaut- 

respouderit  No.  4. 
(iv)  Natan    Shall   whose   daughter    is  alive   but  is  not  a 

party  to  the  snit. 

The  parties  are  Shiah  Sayads  of  Ambala  city  and  it  is 
admitted  that  the  property  in  dispute  is  ancestral.  Akbar  Ali, 
plaintiff-appellant,  claims  the  property  as  reversionary  heir  of 
Imam  Bakhsh  and  the  lower  Courts  have  concurred  in  the 
dismissal  of  the  suit. 

By  the  Shiah  Law  of  inheritance  a  wife,  as  heir  by 
marriage  in  the  presence  of  children,  would  take  one-eighth 
ishare  ;  and  as  heirs  by  consanguinity  children  and  other  lineal 
descendants  who  belong  to  the  first  class  would  exclude  the 
descendants  of  paternal  uncles  who  beh)ng  to  the  third  class 
(see  sections  59,  60  and  61  at  pages  81  and  82  of  Mulla's 
Principles  of  Muhammadaii  Law,  Edition  of  1905).  Thus,  if 
the  Shiah  Law  wei^e  strictly  applied,  the  plaintiff- appellant 
and  the  formal  defendant-respondents  would  be  excluded  by  the 
chief  defendant-respondents.  But  the  widow's  exclusive  light 
to  succeed  to  the  estate  of  Imam  Bakhsh  was  recognized 
and  acted  upon  and  it  is  therefore  clear  that  this  family  in 
regard  to  inheritance  does  not  follow  the  strict  rule  of  Muham 
madan  Law. 

In  54  P.  B.  1903  (Muhammad  Hussain  v.  Sultan  Ali  (I), 
it  was  held  that  Shiah  Sayads  of  Ambala  city  are  not  governed 
by  agricultural  custom  but,  subject  to  certain  modifications  in 
pi'actice,  by  ^Muhammadan  Law,  and  that,  in  respect  of  non- 
ancestral  house  propert^^  collaterals  in  the,  5th  degree  are  not 
entitled  to  succeed  to  the  exclusion  of  a  grand-mother  succeed- 
ino-  her  grandson,  or  a  married  daughter  succeeding  her 
mother. 

As  the  propei-ty  now  in  di.spute  is  ancestral  and  iuclades 
agjicultural  land,  54  P.  R.  1903  (Muhammad  Hitssaiii  r. 
Sultan  All',)  (1),  does  not  directly  help  in  deciding  the  question 
noAV  befoie  us.  This  authority,  however,  supports  the  view- 
that  customs  ordinarily  followed  by  agricultui'al  tribes  in 
general  cannot  be  presumed  to  apply  to  this  family  and  that  the 
burden  lies  on  the  plaintiff-appellant  of  proving  the  alleged 
custom  by  which  children  and  other  lineal  descendants  are 
excluded  by  collaterals  in  the  3rd  degree. 


^  ri\  S4  p  P.  inn."?. 
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In  answeis  2S  and  40  at  pages  14  and  18  of  "  Customary 
Law  of  tlie  Ambala  District  ",  tlie  Sayads  recognized  daughters 
as  having  lights  next  after  the  widow.  In  fact  under 
question  40  it  is  noted  that  "at  attestation  all  the  Sayads 
"  agreed  that  daughters  have  the  next  right  of  succession 
"  after  sons  and  the  widow,  and  this  pei  haps  may  be  taken  as 
the  common  custom."  Tlius  the  information  collected  at 
-pftlement  as  far  as  it  goes  is  in  favour  of  the  chief  defendant- 
itHponilents  and  against  the  plaintiff-appellant. 

The  plaint  ift'-appellant  relies  on  a  jndgmont  of  the 
Divisional  Court,  dated  26tli  January  18S0  and  a  judgment  of 
Diwan  Budha  Mai,  Extra  Assistant  Commissioner,  dated  22nd 
December  1905,  in  cases  concerning  Sayads  of  Bhareli  but  these 
cases  related  to  the  limited  powers  of  wid'jws  to  make  aliena- 
tions and,  though  the  former  judgnient  appears  to  have  assumed 
that  collatei'als  succeed  in  preference  to  daughters,  the 
respective  rights  of  daughters  and  collaterals  were  not  enquired 
into  in  these  cases. 

The  plaintiff-appellant  also  relies  on  a  mutation  order 
shewing  that  a  widow  was  succeeded  by  collaterals,  but  as  there 
is  no  indication  of  the  existence  uf  daugliters  in  that  particular 
case,  the  mutation  order  is  of  no  use  as  an  instance  in  snppoi-t 
of  the  custom  which  the  plaintiff-appellant  has  to  prove. 

The  plaintiff-appellant  has  been  unable  to  shew  any 
instances  in  wliicli  daughters  have  been  excluded  by 
collaterals — while  of  instances  shewing  the  exclusion  of 
collaterals  by  daughters,  there  are  actually  no  less  than  three 
in  the  family  to  which  the  present  parties  belong.  Tlie  land  of 
appellant's  uncle,  Xatan  Shah  went  first  to  his  widow  and  at 
her  death  to  Natan  Shah's  daughter  and  her  husband.  Appellant 
also  admits  that  his  groat  uncle  Asan  Ali  was  succeeded  by  his 
ilaufhtcr's  son  Ghulani  Zaman  and,  though  appellant  tries  to 
qualify  this  admission  by  alleging  that  Ghulam  Zaman  was 
adopted  by  Asan  Ali,  he  is  obliged  to  admit  that  rTluilani  Zaman 
was  in  time  succeeded  by  his  daughter's  son. 

From  this  it  is  clear  that  in  the  presence  of  the  cliief 
defendant -respondents  the  plaintiff-appellant  has  no  right  to 
tlie  property  in  dispute  and  it  is  a  signiticant  fact  that  Ka.sam 
Ali  (formal  defendant)  who  was  the  only  collatei-al  contesting 
the  mutation  in  favour  of  the  chief  respondents  and  who  was 
leferred  to  the  Civil  Court  by  the  revenue  authorities,  has  not 
thought  it  worth  while  to  sue. 

It  is  alleged  that  he  was  too  poor  to  join  in  the  suit  but 
he  is  a  Larobardar  and   we  think  it   more  probable  that  he  did 
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not  feel  incliBed  to  waste  money  on  speculative  litigation  which 
Avas  unlikely  to  meet  with  success. 

We   find  that  the  suit   has  been  inghtly  dismissed  and  we 
dismiss  the  appeal  with  costs. 


No.  99. 

Before  Hon.  Sir  Artlmr  Reid,  Kt.,  Chief  Judge,  and  Hon. 

Mr.  Justice  Rattigan. 
MUSSAMMAT  DA  LIP  KAUR— (Plaintiff)— APPELLANT 

Versus 

MUSSAMAIAT  FATTI  AND  OTHERS— (Dependants) — 

RESPONDENTS. 

Civil  Appeal  No.  139  of  1911. 

Marriage  of  Hindu  Sikh  Jat  uith  a  Mussalmani  convert  to  Sikhism 
after  divorce  from  her  previous  husband— chaieiv  andazi. 

Where  a  Sirdar,  a  Hindu  Sildi  Jat  of  Baloke,  Jullundur  District,  possessed 
of  considerable  property,  lived  with  a  Muharamadan  woman  for  some  years 
and  eventually  persuaded  her  husband  to  divorce  her  and  she  was  then 
converted  to  Sikhism  and  went  through  a  chadar  andazi  marriage  with  the 
Sirdar  after  certain  purification  ceremonies  had  been  performed. 

Held,  (1)  that  the  onus  was  on  the  plaintiff  to  shew  that  the  marriage 
was  not  valid ; 

(2)  that  the  conversion  of  a  Mussalman  or  a  Mussalmani  to  Sikhism  is 
legally  not  impossible  ; 

(3)  that  while  it  is  true  that  no  man  can  become  a  Sikh  without  initiation, 
in  the  case  of  a  Avoman  all  that  is  required  before  she  can  lawfully  marry  a 
Sikh,  is  that  she  should  adopt  Sikhism,  and  no  particular  form  of  conversion 
need  be  observed  before  a  woman  who  is  not  a  Sikhni  can  be  regarded  as 
having  been  duly  converted  to  that  faith  ; 

(4)  that  a  marriage  between  a  Hindu  Sikh  Jat  and  a  Mussalmani  who  lias 
been  converted  to  Sikhism  is  valid,  and  that  in  dealing  with  such  marriage 
the  strict  principles  of  Hindu  Law  are  inapplicable. 

87  P.  R.  1898  {Hakim  v.  Jagat  Singh)  (1),  63  P.  R.  1900  (Jogendra 
Chandra  Bose  v.  Rani  Bhagwan  Kaur)  (2),  38  P.  R.  1879  {Hakit  v.  Mehtab 
Singh)  f3),  26  P.  R.  1880  {Mula  v.  Mussammat  Chando)  (4),  33  P.  R.  1896 
{Lachu  V.  Dal  Singh)  (5),  73  P.  R.  J  897  {Chanda  Singh  v.  Mela)  (6),  29  P.  R. 
1883  (Pirthi  Singh  v.  Bhola)  (7),  Inderun  Valungypooly  Taver  v.  Ramasawmy 
Pandia  'Palaver  (8),  50  P,  R.  1895  (Kartar  Singh  v.  Sher  Singh)  (9),  50  P.  R. 
1900  (Sahib  Ditta  v.  Bela)  (lOj,  79  P.  R.  1910  (Mussammat  As  Kaur  v.  Sawan 
Singh)  (11),  65  P.  R.  1911  (Har  Dial  y.  Kali  Ram)  (12),  72  P.  i?.  1908 
(Haria  v.  Kanhya)  (13),36  P.  R.  1895  (Raushan  v.  Lehna)  (14),  57  P.  R. 
1909  (Khairu  v.  Fakir  Chand)  (15),  referred  to. 

(1)  87  P.  R.  1898.  (8)  (1869)  13  Moos  Indian  Appeal  158. 

(2)  63  P.  R.  1900.  (9)  50  P.  R.  1895. 

(3)  38  P.  R.  1879.  (10)  50  P.  R.  1900. 

(4)  26  P.  R.  1880.  (11)  79  P.  R.  1910. 

(5)  33  P.  R.  1896.  (12)  65  P.  R.  1911. 
(6j  73  P.  R.  1897.  (13)  72  P.  R.  1908. 
(7)  29  P.  R.  1883.  (14)  36  P.  R.  1895. 

(15J  57  P.  R.  1909. 
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FurtJier  appeal  from  the  decree  of  L.  H.  Leslie  Joiies,  Esqnire, 
Livisional  Judge,  JullundtirTJlvision,  dated  the  \4ith  January 
1911. 

Sheo  Nai-aiu  aud  Sewa  Singh  for  appellant. 
Fazal-i-Hussain  for  respondents. 
The  judgment  of  the  Court  was  delivered  by — 

Rattigax,  J.— One  Sirdar  Thakar  Singh,  a  Hindu  Sikh  Jat  I2th  March  1913. 
who  owned  a  considerable  area  of  land  and  also  a  jagir  in  mauza 
Baloke,  tahsil  Xakodar,  in  the  Jullundur  district,  and  was  in 
addition  a  grantee  of  certain  squares  in  mauza  No.  '6'^?^,  Jhang 
Bi'anch,  Chenab  Colony,  died  on  the  22nd  September,  1907.  It 
is  admitted  that  he  left  him  siuviving  a  mother,  Mussammat 
Har  Kaur,  and  two  widows,  Mussammat  Dalip  Kaur  (the  pre- 
sent plaintiff)  and  Mussammat  Nihal  Kaui-  {a,  pro  forma  defend- 
ant in  the  present  suit).  Aftef  his  death  various  proceedings 
took  place  before  the  Revenue  authorities  with  reference  to  the 
succession  to  his  property  and  jagir,  and  tliese  are  all  set  forth 
in  fall  detail  in  the  judgment  of  the  Honomry  Subordinate 
Judge  who  tried  this  suit  in  the  first  instance,  and  more 
succinctly  in  that  of  the  Divisional  Judge.  It  is  unnecessary, 
however,  for  the  purposes  of  this  appeal,  to  enter  into  a  discussion 
of  the  various  questions  involved  in  these  proceedings.  They 
are  not  befor  e  us  for  determination  and  as  it  is  possible  that  they 
maj*  eventually  come  before  the  Civil  Courts,  we  must  necessarily 
refiain  from  any  expression  of  opinion  likely  to  prejudice  their 
trial  and  determination  hereaftei*. 

The  sole  question  before  us  is  whether  the  respondent 
Mu3.sammat  Lai  Kaur  (alias  Mussammat  Fatti),  was  lawfully 
married  to  the  said  Siidar  Thakar  Singh,  and  in  this  question 
are  involved  others  of  no  inconsiderable  difficulty  and  of  very 
great  importance  to  the  Sikh  community  as  a  whole. 

It  is  admitted  that  Sirdar  Thakar  Singh  lived  at  mauza  338 
in  the  colony  for  some  four  or  five  years  with  the  respondent  who 
was  during  that  time  the  wife  of  one  Dulla.  She  was  the 
daughter  of  one  of  the  Sirdar's  tenants,  Umra  by  name  and  an 
Arain  by  caste,  and  as]such  was,  of  course,  a  Muhammadan. 
In  October  190-i  the  Sirdar  removed  her  to  mauza  Baloke  and 
by  payment  of  a  sum  of  Rs.  7uO  (which  appears  to  have 
been  divided  between  Umra  and  Dulla),  induced  the  two  latter 
to  agree  to  a  divorce,  whicli  was  thereafter  duly  effected.  There 
is  no  dispute  as  to  these;facts,  nor  as  to  the  fact  that  after  the 
divorce  the  respondent  lived  with;the  Sirdar  up  to  the  time  of 
bis  death.     The  contention  between   the  plaintiff-appellant  and 
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the  I'espondent  is  with  regard  to  the  status  of  tlie  latter.  Plalii' 
tiff  maintains  that  respondent  continued  to  live  with  the 
deceased  as  a  mistress,  whereas  the  respondent  maintains  that 
she  was  converted  to  Sikhism,  received  a  new  name  (that  of 
"Lai  Kaur"),  Avas  lawfully  married  to  the  Sirdar  by  the 
ceremony  of  rhadar  anddzl.  and  thereafter  was  accepted  hy  the 
Sirdar  and  the  family  as  his  lawful  wife.  Plaintiff  contends 
that  there  was  in  fact  (1)  no  siudi  convei'sion  to  Sikhism  and 
(2)  no  such  martiage  ceremony,  and  fnrthei'  (o)  thni.  in  any 
event,  the  mari-iage  of  a  !Sikh  witli  a  woman,  wlio  was  hy  hirlli 
a  Miiliamiaiulan,  would  be  invalid  l>olh  hy  thej)ersonal  la\s  nf 
ihc  alleged  hn-'nand  (/.  ^.,  ihe  Uin-iu  Law)  and  by  custoiii. 

As  mutation  of  names  in  re.spect  of  a  one-third  share  in  the 
deceased's  property  has  been  effected  ])y  the  Revenue  antliorities 
in  favour  of  respondent,  plaintifl:  has  been  compelled  to  in-titute 
the  present  suit  in  which  she  claims  to  recover  one-half  of  the 
property  in  tne  possession  of  the  respondent,  the  other  half 
thereof  belonging,  according  to  plaintiff's  conteniions,  to  Mussam- 
mat  Nihal  Kaur,  her  co- widow,  who  has,  however,  declined  to 
pre'er  her  claims,  and  has  therefore  been  impleaded  as  a  pro 
forma  defendant.  It  is  explained  that  the  reason  why  Mnssam- 
mat  Nihal  Kaur  has  refrained  from  putting  forwaid  her  claims 
is  because  the  resjiondent,  Mussammat  Lai  Kaur,  aided  and 
abetted  her  in  her  attempt  to  deceive  the  authorities  into 
accepting  as  a  posthumous  son  of  the  deceased,  a  child  who  is 
alleged  to  have  been  the  offspring  of  some  other  woman.  Witli 
the  qnestion  whether  that  child  is  or  is  not  the  son  of  Mussam- 
mat Nihal  Kaur  and  of  the  deceased  Ave  are  not  here  concerned 
and  we  refer  to  the  matter  simply  in  connection  with  the 
explanation  given  by  plaintiff  to  account  for  her  co-widow's 
abstention  from  the  present  claim. 

The  issues  fi*amed  in  the  Court  of  first  instance  were  as 
follows  : — 

(1).  Whether  a  Muhammadau  woman  can  be  converted  to 
Sikhism — 

(a)   According  to   principles  of  religion  ;  or 
{h)  According  to  custom  ? 
(2).     Whethei  defendant  No.   1  has  joined  the  Sikh  religion 
b}'  adopting  its  principles  or  customs  ? 

(3).  Whether  defendant  No.  1  was  lawfully  m  irried  to 
Thakar  Singh  by  chadar  andazi,  and  whether  she  can  now  be 
considered  his  lawful  widoAV  ? 

(4).     Whether  the  plaintiff  has  stolen  or  concealed  any   will 
giteputed  by  Thakar  Singh  i 
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(•"')•  If  the  last  nieiitiuned  -itli  issue  be  proved  in  favour 
of  defendant  No.  1,  what  were  the  contents  of  the  deed  of 
will  ? 

The  Honorary  Subordinate  Judge,  1st  class  (Khan  Ahmad 
Shah),  in  a  judgment  which  the  Divisional  Judge  has  rightly 
described  as  "  cai-eful  and  exhaustive,"  decided  against  defend- 
ant No.  1  (Mussammat  Lai  Kaur)  upon  oil  the  above  points, 
aud  granted  plaintiff  the  decree  for  which  she  pi'ayed. 

From  that  decree  Mu.ssammat  Lai  Kaur  appealed  to  the 
Divisional  Judge  aud  we  may  note,  in  passing,  that  in  her 
grounds  of  appeal,  no  exception  was  taken  to  the  finding  of  the 
Honorary  Subordinate  Judge  upon  the  fourth  and  tifth  issues, 
aud  that  a])parently  no  reliance  was  placed  upon  the  alleged 
will.  The  Divisional  Judge,  however,  ob.serves  that  he  agrees 
with  the  Subordinate  Judge's  finding  that  "•  there  never  was 
any  sucli  will."' 

The  learned  Judge  in  liis  judgment  deals  first  with  the 
question  Avhether  a  ifussalmaii  can  become  a  Sikh,  and  after 
I'eferring  to  various  authorities,  comes  to  the  conclusion  that 
such  conversion  is  legally  possible.  He  then  proceeds  to'  deal 
with  the  case  on  the  allegations  made  by  Mussammat  Lai  Kaur, 
and  he  states  that  so  much  false  evidence  has  been  given  in  the 
case  tha(,  if  his  decision  had  to  rest  merely  on  the  direct 
evidence  adduced  l)y  that  lady,  he  would  have  had  no  ditficulty 
"  in  agreeing  with  the  tlnding  of  tlie  lower  Court  that  neither 
marriage  nor  conversion  is  proved."  But  he  tiuds  nevertheless 
that  her  case  is  established  because  two  facts  are  beyond  dis- 
pute, and  "  they  quite  clearly  show  where  the  truth  at  bottom 
lies,  and  indicate  which  of  the  two  masses  of  evidence  (for  there 
is  plenty  on  both  sides)    is  based  on  a  substratum  of  veracity. " 

These  two  facts  are(l)  that  admittedly  Sirdar  Thakar 
Singh  in  Uctober  lUUt  procured  Mussdmmat  Lai  Kaur's 
(Mussammat  Fatti's)  divorce  from  her  husband,  the  only 
reasonable  ground  for  his  doing  so,  being  (according  to  the 
Divisional  Judge)  his  anxiety  to  mairy  the  woman ;  and  (2) 
that  plaintitf's  v^wn  witness  Milkhi  Ram  admitted  that  ho  used 
to  hear  the  deceased  Sirdar  calliug  the  lady  Ijy  the  name  of 
""  Lai  Katu". " 

The  learned  Judge  summarises  his  findings  as  follows ; — 
(  1)  that  it  is  possible  for  a  Mubsalmau  to  become  a  Sikh  , 

(2)  that  "Mussammat  Fatti  became  a  Sikhni ; 

(3)  that  she    went    through    a    form     of   mariiage    with 
Thakar  Singh  ; 
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(4)  tliat    a   Sikhni   converted    from   Islam    can    validly 

marry  a  Sikli  Jat ;  and 

(5)  that  an  apostate  from  Islam  becomes   a  Sudra  in  the 

eyes  of  Hindu  tribes,  and  can  validly  marry  a 
Sudra  Hindu,  whether  or  not  she  professes  exactly 
the  same  religion. 

Each  of  the  above  points  is  considered  fully  iu  the  very 
careful  judgment  which  the  learned  Judge  has  Aviitten  in  this 
case,  and  the  reasons  for  the  conclusions  at  which  he  arrived 
are  given  in  detail.  But,  as  he  anticipated,  his  findings  have 
not  beeu  accepted  by  the  plaintiff  and  a  further  appeal  has  been 
preferred  to  this  Court.  We  have  heard  tlie  whole  case  argued 
with  great  ability  and  at  length  by  the  learned  advocates  who 
respectively  represented  the  appellant,  Mussammat  Dalip  Kaur 
and  the  respondent,  Mussammat  Lai  Kaur,  and  we  take  this 
ojiportunity  of  expressing  our  obligation  to  them  for  the 
assistance  they  have  rendered  us  in  deciding  this  appeal. 

Upon  the  questions  of  fact,  we  have  no  hesitation  in  agreeing 
with  the  Divisional  Judge,  as  we  are  satisfied  (1)  that  Thakar 
Sino'b  went  through  a  form  of  mai'riage  (by  cJiadar  andazi)  with 
Mussammat  Faiti,  and  (2)  that  prior  to  that  marriage  Mussam- 
mat Tatti  had  undergone  some  sort  of  "  purification"  with  a 
view  to  ler  "  conversion"  to  Sikhism.  It  is  amply  established, 
and  indeed  is  admitted,  that  Thakar  Singh  had  been  living  for 
some  four  or  five  years  with  Mussammat  Fatti  prior  to  October 
1904,  and  that  this  cohabitation  was  of  a  continuous  nature.  It  is 
also  admitted  that  in  October  1904  Thakar  Singh  paid  a  sura 
of  Rs.  750  \o  the  woman's  father  Umra  (one  of  his  tenants) 
in  order  to  induce  Umra  and  the  woman's  husband,  Dulla,  to 
consent  to  granting  her  a  divorce  This  divorce  was  as  a  result 
duly  effected,  and  thereafter  Mussammat  Fatti  lived  with 
Thakar  Singh,  in  every  respect  as  a  wife,  until  the  latter's  death 
in  1907. 

These  facts  are  not  contested  by  the  plaintiif,  except  as  to 
the  position  of  Mussammat  Fatti.  Her  allegations  arc  that 
Thakar  Singh  secured  the  divorce  of  the  defendant  because  he 
was  apprehensive  of  criminal  or  civil  proceedings  being  tikeu 
ao-ainst  him  by  Dulla,  the  aggrieved  husband,  and  that  after 
the  divorce  the  woman  continued  to  live  with  Thakar  Singh 
merely  as  a  mistress.  The  Divisional  Judge  has  given  good 
reasons  for  holding  that  Thakar  Singh's  object  in  getting  the 
woman  divorced  was  to  marry  her,  and  that  he  had  no  reason  to 
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apprehend  any  legal  proceedings  being  taken  against  lii  m  by 
Dull  a. 

We  entirely  agree,  as  it  appears  to  us  absurd  to  suppose 
that  Thakar  Singh  was  fearful  of  action  on  the  part  of  a  hus- 
band who  for  over  four  years  had  acquiesced  in  his  wife's  taking 
up  her  abode  with  her  paramour  and  living  openly  with  him  as 
his  mistress.  On  the  other  hand,  it  is  a  reasonable  explanation 
of  Thakar  Singh's  conduct  that  he  had  contracted  an  affection 
for  the  woman  and  desii-ed  to  make  her  his  wife,  and  that  it  was 
with  this  object  in  view  that  he  paid  Umra  and  Dulla  the  large 
sura  of  Rs.  750. 

We  find  accordingly,    in   agreement  with    the    Divisional 
Judge,  that  Thakar   Singh  obtained  the  woman's   divorce  from 
Dulla  in  "order   that  he   might  be  in  a  position  to   marry  her. 
Assuming   that  our    finding   upon   this  point   is  correct,  as  we 
believe  it  to  be,'we  see   no  reason  for  disbelieving   the  evidence 
adduced  by  the  defendant  for  the  purpose   of  proving  that   she 
underwent  a  process  of  purification   and  thereafter  was  married 
by  ehadar  andazi   to   Thakar    Singh.     We  are   not   at   present 
concerned  with  the  legal  aspects  of  the  question,  and  with   them 
we  shall   deal    presently.     But   once    it  is  found   that   Thakar 
Sino-h  had  Mussammat  Fatti  divorced  by  her  husband,  and  that 
he  did  so   in  order  to  mari-y  her,  it  follows   almost    necessarily 
that  he  would  in  the  ordinary  course  of   things  take  such    steps 
as  he  could  to   have  her  "  purified"  and    converted  to   his   own 
religion  before  be  attempted   to  marry  her.     There  is    evidence 
that  this  was  done,  and,  as  this   evidence  is  in  accordance   with 
the  probabilities  of  the  case,  we  accept    it   as  in  the  main   true, 
and  this  is,  we  understand,  the  view  of  the   Divisional   Judge. 
Upon  the  facts  then,    we   agi'ee  with   the   learned    Judge   tliat 
Thakar  Singh  secured    Mussammat   Fatti's  divorce  from  Dulla 
with  the  oblect  of  making  her  his  wife  ;  that  certain  purification 
ceremonies  were  performed,   and  a  form  of  marriage  by    ehadar 
andazi  was  solemnised  between  him  and  her.     It  is  also  proved 
beyond  all  doubt  that  after  the  "  marriage"  :Mussamraat    Fatti's 
name  was  changed,  and  that  she  was  thencefortli  called  :Mns?am- 
mat  Lai  Kaur,  and  that   she  cohabited   up   to  tlie   time     of  his 
death  with   Thakar   Singh.     Fer  se  these   facts     raise,    as   the 
Divisional  Judge  rightly  remarks,  a    presumption   in  favour  of 
the  validity  of  the  marriage,  and,  unless  plaintiff  can  show,  and 
the  onus  is  upon  her,  that  such  a  marriage  in  fact  is  not  a  valid 
marriage  in  law,  we  must   hold  that   Mussammat  Lai  Kaur  (to 
give  her   her   present  name)  is   the   lawful   widow   of  Thakar 
Singh. 
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Plaintiff,  however,  challenges  the  validity  in  law  of  the 
alleged  marriage,  and  the  arguments  urged  in  support  of  her 
plea  may  be  summarised  briefly  as  follows  : — 

(a)  Mussammat  Lai  Kaiu-  was  by  birth  an  Arain  and  a 
Mussalmani  and  no  valid  marriage  can  be  effected  between  a 
Hindu  Jat  Sikh  and  such  a  woman.  This  point  is  not  contested 
before  us,  and  it  is  unnecessary,  therefore,  for  us  to  express  our 
opinion  upon  it.  87  P.  B.  1898  {Hakim  v.  Jagat  Singh)  (1), 
and  especially  the  remand  order  of  Roe,  G.  J.,  and  Frizelle,  J., 
in  that  case,  dated  the  21st  April  1898,  are  authorities  in 
support  of  the  contention  but,  as  the  Divisional  Judge  points 
out,  theie  is  some  support  of  the  contrary  view  in  the  extract 
from  the  Report  of  the  First^Regular  Settlemeiit  of  the  Lahore 
district,  quoted  at  page  195  of  Volume  2  of  Tupper's  "  Customary 
Law  "  that  *'  marriages  between  a  Sikh  and  a  Muhammadan  are 
"  not  unknown,  and  the  oifspring  become  Sikhs  as  if  the 
"  mother  had  been  a  Hindu.  The  practice  is  however 
"  reprobated." 

(6)  A  Mussalman  cannot  become  a  Sikh,  nor  can  a 
Mussalmani  become  a  Sikhni  in  the  eyes  of  the  law  or  of  custom 
and  this  irrespective  of  any  ceremonies  that  may  have  been 
pei'formed  for  the  purpose  of  effectuating  such  conversions. 

(c)  Assuming,  for  the  sake  of  argument,  that  a  Mussalman 
or  a  Mussalmani  can  under  certain  circumstances  and  after  the 
pei'formance  of^  certain  defined  ceremonies  be  converted  to 
Sikhism  the  ceremony  of  pimfication  alleged  to  have  been 
performed  on  the  occasion  of  jMussammat  Lai  Kaur's  conversion 
was    not   of   that   character,  and   did    not   fulfil    the    requisite 

■  conditions  precedent  ;  and 

(d)  In  any  event,  the  ceremony  of  cliadar  andazi  as  alleged 
to  have  been  performed  between  Thakar  Singh  and  Miissammat 
Lai  Kaur  was  of  the  most  informal  nature  and  would  not  be 
recognised  as  a  legal  form  of  marriage  between  Sikhs. 

These  questions  are,  we  recognise,  of  very  great  importance 
and  our  decision  upon  them  must  necessarily  have  far  reaching 
consequences.  We  have,  therefore,  given  them  our  most  careful 
consideration  and  have  listened  attentively  to  the  very  elaborate 
arguments  proet  con  of  Mr.  Sheo  Narain  and  Mr.  Fazl-i-Husain, 
and  we  have  endeavoured  to  the  best  of  our  ability  to  arrive  at 
a  right  conclusion  upon  the  materials  before  us.  The  deter- 
mination in  a  civil  suit  between  individuals  of  a  question  that 
affects,  no  matter  how  indirectly,  a   community  as   a    whole,   is 


(1)  87  P.  R,  1898= 
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not  altogether  .satisfactory  aud  it  must  almost  inevitably  be 
open  to  criticism.  We  are  also  not  unmindful  of  the  [  ossibility 
that  our  conclusions  might  have  been  different  under  other 
circumstances.  At  the  same  tinia  "sve  have  no  reason  to  doubt 
that  everything  that  could  possibly  be  urged  in  favour  of,  or 
against,  plaintiff's  contentions  has  been  put  before  us  by  the 
learned  advocates  who  appeared  respectively  for  the  appellant 
and  the  respondent,  aud  it  is  after  very  careful  consideration  of 
their  arguments,  tfthe  evidence  upon  the  recoid  and,  of  the 
authoi-ities  to  which  we  have  been  referred  and  which  we  have 
consulted,  that  we  have  arrived  at  our  conclusions.  With  these 
prefatory  remarks  we  proceed  to  deal  seriatim  with  the  plaint  • 
iff's  contentions  as  above  epitomised 

The  fii'st  question  is  whether  it  is  possible  for  a  ^lussalmau 
or  a  Mussalmani  to  be  so  converted  to  Sikhism  as  to  become  in 
law  a  Sikh  or  a  Sikhni  and  to  be  recognised  as  such  by  the 
Sikh  community  ?  Sikhism,  as  observed  by  the  late  Sir  Denzil 
Ibbetson  in  his  Report  on  the  census  of  the  Punjab,  1833,  *•  has 
"  assumed  two  very  different  forms  at  different  periods  of  its 
"  history  in  the  tolerant  quietest  doctrines  of  Xanak  and  the 
•'  military  propaganda  of  Goviud  Singh.  The  admission  of  all 
"castes  to  equality  by  Guru  GuWnd  disgusted  many  of  the 
"  higher  classes  who  refused  to  accept  his  teachings,  though 
"  they  remained  faithful  to  the  tenets  of  Baba  Nanak  and  thus 
"a  schism  arose  in  the  faith.  These  two  forms  are  still 
"  represented  in  the  Punjab.  In  strictness  the  followers  of 
"  both  are  Sikhs,  a  word  said  to  be  derived  from  the  same  root 
"  as  the  common  Hindu  term  Sewak,  aud  meaning  nothing 
"  moi-e  than  a  disciple  ;  but  while  the  followers  of  the  first 
"  group,  or  Nauaki  Sikhs  are  Sikhs,  they  are  not  Singhs  which 
"  is  the  title  by  which  the  followers  of  Goviud,  or  Goviudi 
•  Sikhs  are  distinguished  "  (para.  26-i).  No  man  is  born  a  Sikh, 
he  can  become  such  only  by  baptism,  and  no  one  can  become  a 
Singh  until  he  has  received  the  paliul,  or  peculiai  baptism 
instituted  by  Gui-u  Govind. 

Generally  speaking,  Sikhs  as  a  community  are  merely  £k 
section  uf  Hindus — 63  P.  R.  1900  {Jogendra  Chandra  Bose  r. 
Rani  Bhayivan    Kanr)  (1),   but  despite  the  fact    that  Sikhism, 

nd  specially  Singhism,  has  throughout  its  history  been  opposed, 
and  under  Gui"u  Govind  was  bitterly  hostile,  to  Muliammadan- 
isru,  it   has  ab   all  times  been  a   proselytising   religion,  and  has 

ought  converts  not  only  from  Hinduism  but  also  from  "  out- 
landish" religions  such   as  Islamism    and    Christianity.     In  his 

(1)  G3P.  R.  1900. 
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analysis  of  the  teiiets  of  the  Sikh  religion  Bhai  Gur  Das,  who 
was  a  contemporary  of  the  fourth,  fifth  and  sixth  Gurus,  sets 
forth  the  following  prayer  for  the  extension  of  Sikhism  : — 

"  May  there  be  liundi'eds  and  thousands  of  Sikhs  in  every 
city  and  hundreds  of  thousands  in  every  country  : 

May  the  Guru's  Sikhs  become  hundreds  of  thousands,  yea 
countless  in  the  world  and  may  a  Sikh  Temple  decorate  every 
place,"  (McCauliife's  Sikh  Religion,  Volume  4,  page  256). 

According  to  the  same  authority  "  when  Hindus  and  Muslims 
"  lay  aside  superstition,  they  form  one  body  of  Sikhs  who 
"  quaii"  the  cup  of  God's  love  and  obtain  final  deliverance  :"  — 

"They  who  are  intoxicated  Avith  the  cup  of  love  in  the 
"  Guru's  private  Court  behold  the  Unseen  One.  The  Sikhs 
"  spurn  as  well  the  hundred  and  eight  beaded  rosary  of  the 
"  Hindus  as  the  hundred  beaded  rosary  of  the  Muhammadans. 
"  The  Sikhs  treating  both  rosaries  alike  repeat  not  the  name 
"  Ram  or  Rahim  at  every  bead.  The  two  sects  united  form  one 
*' body  of  Sikhs  and  are  not  then  sejjarately  mentioned,  so  when 
"  one  speaketh  of  the  gam.e  of  chaiqmr  the  pieces  are  not  spoken 
"  of.  The  Sikhs,  rejecting  Sliiv  and  his  energy  Dui-ga,  arrive  at 
"  their  own  home  by  means  of  the  cup  of  God's  love.  Unaffected 
"by  the  three  qualities  they  attain  the  fourth  degree  of 
"  salvation.  Baba  Nanak  proclaimed  the  true  woi'd,  and,  by 
"  causing  the  true  Sikhs  to  fix  their  attention  on  it,  blended 
"  them  with  the  True  One  who  is  the  true  King  to  whom  truth 
"  is  pleasing."  (ibid,  page  272). 

Guru  Govind,  the  tenth  of  the  Gurus,  who  established 
Sikhism  on  a  military  basis  and  founded  the  sect  of  "  Singhs" 
was,  it  is  true,  imbued  with  a  deadly  hatred  of  Muhammadans. 
As  he  observed  of  himself ; — 

"  Dui'ga  Bhawani  appeared  to  me  when  I  was  asleep, 
arrayed  in  all  her  gloiy.  The  goddess  put  into  my  band  the  hilt 
of  a  bright  scimitar  which  she  had  before  held  in  her  own, 
*  The  country  of  tlie  ]\luhammadans  said  the  goddess'  '  shall  be 
conquei'ed  by  them  and  numbers  of  that  race  shall  be  slain.' 
After  1  had  heard  this  1  exclaimed,  '  this  steel  shall  be  the  guard 
to  me  and  to  my  followers  because  in  its  lustre  the  splendour 
of  thy  countenance,  oh  goddess  I  is  always  reflected." 

In  the  account    also,  which  he  gives  of  his   mission  he  sayS 

that  in  a  preceding  life  he  performed  severe  penance  meditating 

on  Mahakala  and    Kalika  (or  Siva  and  Durga),   in   consequence 

*  of  which   he    was   sent   into   the   world    by-  Parameswara    the 

Supreme  God  to    establish  a  perfect  system  to  teach    virtue  and 

tivf  1-iv.ivi  iimf o     flno    ivwilriirl  '^Pliti   lauf.    i1  nrlcn'af.-j.n rlin nr      l->\r     flip     fflrm 
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''  wicked"  the  followers  of  Muliamuiad  is  the  part  of  his  mission 
which  he  most  laboured  to  fiiltil  and  which  was  the  whole 
spirit  of  his  reform.  Hatred  of  the  Muhammadaiis  is  evidently 
the  ruling  principle  of  all  GuiiJ,  Govind's  institutions.  Ilis 
injunctions  were,  "  it  is  right  to  slay  a  Muhammadan  wherever 
rou  meet  him.  If  you  meet  a  Hindu  beat  him,  and  plunder 
lim,  and  divide  his  property  among  you.  Employ  your  constant 
jfforts  to  destroy  the  countries  ruled  by  Muhammadans  if  they 
)ppose  you,  defeat  and  slay  them "  (Wilson's  Essays  and 
jectures,  Volume  2,  pages  142-143). 

But  even  Guru  Govind,  in  spite  of  his  deadly  enmity  to 
[uhammadans,  which  was  the  ruling  elements  of  his  system, 
T&s  compelled  by  circumstances  to  admit  of  the  pioselytism  of 
le  class  he  so  hated  (ibid,  page  143). 

Mr.  Sheo  Narain  conceded  that  at  firbt  Sikhi&m,  as  indeed 
revy  othei  religion  was,  necessarily  proselytising,  but  his 
loatention  was  that  in  course  of  time  this  proselytising  tendency 
ras  checked  and  that,  in  moi  e  modern  days,  Sikhism  does  not 
ivour  Conversion  into  its  fold  of  persons  other  than  Hindus, 
lut  he  was  unable  to  cite  any  authority  in  support  of  his 
rgumejit  and  the  contrary  would  appear  to  be  the  trutli. 

In  Volume  1  of  '"Asiatic   Kesearcbes"  (published  in  ISOI), 

ire  find   that  a   Mr.  Charles  AVilkins,  who    visited   a    College  of 

Seeks"  at   Patna,   was   invited    by   the    learned  men   of  that 

)inmunity  whom  he  consulted  about  their  religion  to  beconae  a 

lember  of  their  society  (page  208). 

Again,  in  Volume  XI  of  the  same  work  (published  in  1812). 
Jrigadier  General  Malcolm,  who  was  in  the  Punjab  in  1805,  in 
le  course  of  a  most  interesting  article  on  the  Sikhs,  speaks  in 
"everal  places  of  ^luhammadans  who  had  been  converted  to 
Sikhism  and  had  even  become  Sinks,  (see  pages  255,  256,  263, 
287  and  288),  In  this  connection  we  might  note  that  General 
Malcolm  states  that  Muhammadaus  who  have  become  Sikhs 
and  their  descendants  are  in  the  Punjab  jargon,  termed, 
Mezkehi  Sink,  or  sinhs  of  the  faith,  and  they  are  snb-divided  into 
the  four  classes  which  are  vulgarly,  but  erroneously,  supposed 
to  distinguish  the  followers  of  Muhammad  Sayyad  Sinh,  Sheikh 
Siuh,  ^Moghal  Sinh,  and  Patau  Sinh,  by  which  designation  the 
names  of  "  the  particular  race  or  country  of  the  Muhammadans 
have  been  affixed  by  Hindus  as  distinctions  of  caste."  In  his 
Report  un  the  Punjab  Census  above  referred  to  Sir  Denzil 
Ibbetscm  in  a  foot-note  at  page  154  observes  : 

"  Cunningham    in   his   History  of    the  Sikhs   states    thai 
"  mashabi  is  the  term  applied  to  Sikh  converts  from  Islam.     At 
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"  present  1  believe  such  converts  are  uukuown  ;  aud  certainly  the 
"  word  mazhahi,  which  I  understand  to  be  the  form  now  in  use,  is 
"  applied  to  scavenger  converts  onl3^  Cunningham  sajs, '  Converts 
"  of  the  SAveeper  race  are  commonly  known  as  Rangretha  Sikhs. 
"They  are  also  sometimes  styled  mazhabi  or  of  the  (Muham-. 
"  madan)  faith  from  the  circumstance  that  the  converts  from 
"  Islam  are  so  called  and  that  many  sweepers  thi'oughout  India 
"  have  become  Muhammadans.  I  think  he  must  be  mistaken," 
It  is  clear,  however,  fi-om  the  passage  cited  that  General 
Malcolm  supports  the  view  taken  by  Cunningham. 

In  fui-ther  support  of  the  admissibility  of  converts  from] 
Muhammadanism  into  the  Sikh  fold  we  would  refer  to  Dr.  Guru 
Das  Banerjee's  "  Tagore  La^v  Lectures,"  1878,  (1896  edition, 
page  252)  and  to  the  fact  that  Mr.  Sewa  Ram  Singh,  a  Sikh 
Pleader  of  standing,  who  appeared  before  us  with  Mr.  Sheo 
Narain  for  the  plaintiff-appellant  admitted,  in  reply  to  Mr. 
Fazl-i-Hussain  that  a  well-known  and  highly  respected  Sikh  of 
Amritsar,  Bhai  Lakniir  Singh,  who  is  still  alive,  was  originally ; 
a  Muhammadan.  This  gentleman,  we  are  informed  by  Mr. 
Sewa  Ram  Singh,  is  about  60  years  old  and  was  converted  to 
Sikhism  and  baptised  with  the  paJitil  ceremony  as  a  Singh 
about  fifteen  years  ago. 

In  view  of  the  authorities  and  facts  above  stated,  we  must' 
hold  that  there  is  no  a  priori  legal  or  customary  bar  to  the 
conversion  of  a  Muhammadan  man  or  wonum  to  the  Sikh  faith, 
and  that  such  a  convert,  after  initiation  becomes  a  Sikh  andj 
even  a  Singh,  provided  in  the  lattei  event  that  the  initiation  i 
has  been  effected  by  the  pahul  system  of  baptism  instituted  by^ 
Guru  Govind. 

The  next  question  is  whether  the  ceremonies,  alleged  to 
have  been  performed  on  the  occasion  when  Mussammat  Lai 
Kaur  is  said  to  have  been  converted  to  Sikhism  and  subse- 
quently to  have  been  married  to  Sirdar  Thakar  Singh  were 
legally  sufficient  for  these  purposes.  Here  again  we  may 
remark  that  the  presumption  is  that  all  necessary  formalities 
were  duly  observed,  and  that  it  is  unlikely  that  the  deceased, 
who  was  a  man  of  position  and  was,  as  we  are  satisfied,  very 
anxious  to  make  Mussammat  Lai  Kaur  his  lawful  wife  would 
omit  to  observe  any  formality  that  his  personal  law  legarded 
as  an  essential  condition  precedent  to  his  union  with  the  woman 
whom  he  intended  to  marry.  Obviously,  if  he  wished  to  make 
her  his  lawful  wife,  he  would  take  every  precaution  to  see  that 
the  ceremony  of  purification  and  of  marriage  was  performed  in 
strict  accordance  with  the  requirements   of  that  law   assuming, 
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of  course,  that  it  was  within  his  power  to  have  these  ceremonies 
daly  performed. 

Now,  while  it  is  true  that  no  man  can  become  a  Sikh  with- 
out initiation,  and  that  no  one  can  become  a  Singh  unless  and 
until  the  elaborate  pahul  baptism  instituted  by  Guru  Govind 
has  been  duly  solemnised  in  accordance  with  the  rules  laid  down 
by  that  leader  (as  to  which  we  would  refer  to  the  article  on 
Sikhism  in  Volume  25  of  the  Encyclopcedia  Britannica,  11th 
Edition)  we  find  it  stated  in  Ibbetson's  Census  Report  (page  136) 
that  ivomen  are  seldom  initiated 

In  their  case  evidently  all  that  is  required  before  they  can 
marry  a  Sikli  is  that  they  should  adopt  Sikhism  and  we  are 
unable  to  find  aiiy  authority  for  the  proposition  that  a  particular 
form  of  conversion  must  be  observed  before  a  woman,  who  is 
not  a  Sikhni,  can  be  regarded  as  having  been  duly  converted  to 
that  faith.  In  the  present  case  there  is  evidence  to  the  effect 
that  a  somewhat  elaborate  purification  ceremony  was  solemnized 
in  the  presence  of  some  20  or  30  persons,  of  whom  five  at  least 
were  Sikhs  and  have  given  evidence  in  this  case  (Jagat  Singh, 
Hii'a  Singh,  Harnam  Singh,  Sunder  Singli  and  Bala  Singh). 
A  Saniasi  fckir,  Sati  Parkash  has  also  deposed  that  he  was 
requested  to  preside  at  the  ceremony,  and  that  he  read  the 
anand  and  administered  amrit  ta  the  woman,  in  other  words 
that  she  was  given  certain  water  to  drink,  the  said  water  having 
been  duly  sanctified  and  containing  sweetmeats  called  pafashas. 
The  evidence  of  the  witnesses  is  not  exactly  in  accord  as  to 
what  actually  took  place  on  the  occasion,  but  the}^  ai'e  all  ni^'ieed 
tliat  the  woman  was  made  to  di'ink  some  liquid  out  of  a  vessel 
and  apparently  no  moi-e  elaborate  ceremony  is  essential.  Mr. 
Charles  Wilkins,  for  example  in  his  article  in  Volume  I  of 
"  Asiatic  l^esearohes",  to  which  we  have  already  referred, 
makes  the  following  remarks  upon  this  subject  of  conversion  to 
Sikhism  : — "  T  asked  them  what  were  the  ceremonies  used  in 
"  admitting  a  proselyte.  A  person  having  shown  a  sincere 
"  inclination  to  renounce  his  former  opinions  to  any  five  or 
"  more  Seeks  assembled  together  in  any  place,  as  well  on  the 
"  highway,  as  in  a  house  of  worship  they  send  to  the  first  shop 
"  whei-e  sweetmeats  are  sold  and  procure  a  small  quantity  of  a 
"  particular  sort,  which  is  very  common  and  as  I  recollect  they 
"  call  hatasn  and  having  diluted  it  in  pure  water,  they  sprinkle 
''  some  of  it  on  the  body  and  into  the  eyes  of  the  convert, 
"  whilst  one  of  the  best  instructed  repeats  to  him  in  any 
"  language  with  which  he  is  conversant,  the  chief  canons  of 
"  their  faith,  exacting  from   him  a  solemn   promise  to  »bide  by 
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"  them  to  the  rest  of  his  life.  This  is  the  whole  of  the  ceremony  " 
(page  293).  Initiation  into  Singhism,  no  donbt,  is  of  a  more 
formal  and  very  different  character,  but,  if  the  ceremony  as 
above  described  is  sufficient  for  the  conversion  of  a  man  to 
Sikhism  we  may  reasonably  assume  that  no  very  elaborate 
ceremony  is  requisite  when  it  is  a  woman  who  is  to  be  converted 
to  that  faith.  In  the  present  case  five  Sikhs  at  least  are  proved 
to  have  been  present  on  the  occasion  of  Mussammat  Lai  Kaur's 
conversion  and  Mr,  Sheo  Narain  was  unable  to  point  to  any 
authority  in  support  of  his  contention  that  the  ceremony  as 
performed  by  Sati  Parkash  was  insufficient  from  the  point  of 
view  of  Sikh  law  or  custom.  We  must  hold,  therefore,  that 
Mussammat  Fatti  was  duly  converted  to  Sikhism  and  became  a 
Sikhni,  taking  thereafter  the  name  of  Mussammat  Lai  Kaur. 

Immediately  after  the  ceremony  of  her  puiification  and 
reception  into  the  Sikh  fold  a  marriage  by  chadar  andazi  is  said 
to  have  been  .solemnised  between  Sirdar  Thakar  Singh  and 
Mussammat  Lai  Kaur,  in  the  presence  of  the  same  persons  who 
were  present  at  the  former  ceremony.  This  form  of  marriage  is 
common  in  the  province  and  is  of  a  very  informal  nature,  but 
is  not  therefore  regarded  as  any  the  less  binding  on  the  parties. 
In  the  present  case  the  evidence  is  to  the  effect  that  the  faHr 
(Sati  Parkash)  dyed  the  four  corners  of  a  sheet  and  thereafter 
in  the  presence  of  20  or  \30  spectators  spread  it  over  Sirdar 
Thakar  Singh  and  Mussammat  Lai  Kaur,  and  afterwards 
distributed  parsJiad  to  the  persons  present.  It  is  contended 
that  this  evidence  is  false,  ani  that  no  such  ceremony  took  place, 
but  we  agree  with  the  Divisional  Judge  and  the  probabilities  are 
all  in  favour  of  defendant's  story.  Once  it  is  accepted  that  it 
was  the  desire  of  Sirdar  Tliakar  Singh  to  make  the  woman  his 
wife,  it  obviously  follows  i hat  he  would  take  care  to  have  the 
ceremony  of  mai^riage  perfoimed,  and  ns  the  ceremony  was  of 
the  simplest  possible  character,  we  see  no  reason  for  suspecting 
that  it  did  not  actually  take  place.  If  Mussammat  Lai  Kaur 
is  able  after  her  husband's^jleath  to  induce  five  Sikh  -Tats  to 
testify  in  this  respect  in  her  favour,  Sirdav  Thakar  Singh  who 
was  a  nian  of  influence  and  position  would  assuredly  have 
experienced  no  difficulty  in  inducing  several  of  his  Sikh  friends 
to  assist  him  in  solemnizing  the  marriage.  We  therefore 
accept  this  evidence  as  true,  and  the  only  question  is  whether 
the  ceremony  as  performed  was  in  accordance  with  the  rites 
prescribed  by  Sikh  law  or  custom  for  su'-h  cex'emonies.  As  to 
this  it  is  to  be  remembered  that  the  Sikhs  have  no  written  law, 
their  social  institutions  being  regulated  b}'  rules  which  are  rules 
of  Hindu  Law   modified  by  cuetom    (Pr.  Guru  Das  Bannerjee'a 
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Tagore  Law  Lectiu'es,  1378,  second  edition,  pag-e  252),  and  biv- 
llicr  that  tlieir  form^j  of  nuu-riage  are  diU'erent  from  those  of 
Hindus  in  general  (ibid,  page  253),  and  "among  Jats  the 
leading  Sndra  sub-caste  in  the  Punjab  it  is  well-known  tliat  the 
rnlos  (as  to  marriages)  ai'e  not<finously  lax,  "  (Chatterji,  J.  72 
P.  n.  1908)  (Uaria  v.  Kanhya)  (1),  and  tliat  among  them 
sacerdotal  nations  of  marriage  have  obtained  little,  if  any, 
countenance"  ("Notes  on  Customaiy  Law  "  by  the  late  Sir 
William  Rattigan,  page  li3).  It  has  been  held  in  many  cases, 
therefore,  that  formalities  are  not  necessary  to  constitute  a 
valid  marriage  between  Jats,  arid  that  the  informal  ceremonj' 
of  cliadar  andazi  is  regarded  as  a  well  established  form  of 
marriage,  (see  38  P.  7?.  1879  {Haltn  v.  Mchiah  Singh)  (2), 
26  P.  n  1880  {M?dn  v.  Mn.^mmmat  Chando)  (3),  33  P.  i?.  189(1 
(Lachn  V.  Dal  Singh)  (4),  and  73  P.  P.  1897)  (Chnnda  Singh  v. 
}felr()  (5).  As  observed  by  Roe,  C  J.  in  33  P.  P.  189G  (L'ichu 
V   DnI  S(ngh)  (G)  :— 

"  It  would,  we  think,  bo  very  difficult  for  the  Civil  Courts 
to  attempt  to  decide  questions  of  the  validity  of  marriao-e  and 
the  consequent  legitimacy  of  children  by  any  standai^d  of 
alistract  morality.  On  this  subject  moi'ality  must  be  taken  as 
equivalent  to  custom.  Some  communities,  religious  or  tribal 
regard  marriage  as  a  sacrament,  for  which  religious  ceremonies 
a- e  necessary,  other's  require  no  religious  ceremonies,  but  insist 
on  certain  legal  formalities,  and  others  require  no  formalities  at 
all,  but  merely  a  clear  expression  of  the  intention  of  the  parties 
to  live  together  as  man  and  wife." 

And,  in  a  later  passage,  the  learned  Chief  Judge  says, 
"  ^NFussammat  Chandni  was  fiee  to  marry  Ishar  Sino-h.  "We 
are  further  of  opinion  that  she  did,  in  fact,  marry  him  ;  there 
was  probably  no  formal  mari-iage  ceremony,  but  they  commenced 
and  continned  to  live  together  on  the  established  footino-  of 
man  and  wife."  (as  to  the  difference  in  such  cases  between 
mere  concubinage  and  the  true  /narriage  relation,  see  2.)  P.  P 
l>iS'4)  {rirthi  Singh  V.  Bhola)  (7).  :^L^  Sheo  Naiain  did  not 
refer  us  to  any  authority  in  support  of  his  argument  that 
among  Sikhs  marriage  must  be  solemnized  with  due  formalities. 
We  were  not  informed  what  those  formalities  are  and,  while 
objecting  that  the  cereniuny  of  cliadar  adnazi  as  described  by 
the  witnesses  in  this  cose  was  not  in  accordance  with  the  custom 
of  Sikh  Jats,  the  learned  Advocate  did  not  attempt  to  enlio-hten 

(1)  72  P.  B.  1908.  (4)  33  P.  R.  1896 

(2)  38  P.  R.  1879.  (5j  73  P.  R.  1897 
(3;  2G  P.  R.  1880,  f6)  33  P.  R.  J896.' 

(7)  29  P.  R.  1883. 
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{lis  as  to  the  rites  which  are  essential  to  a  jiroper  performance 
of  that  form  of  marriage,  Ou  the  other  hand,  we  did  not  under- 
stand him  to  contend  that  the  chadar  andazi  form  of  marxnage 
was  not  generally  i  ecognised  by  the  Hindn  Jat  community  of 
this  Province.  We  hold,  accordingly,  that  there  was  no  defect 
in  the  ceremony  of  marriage  solemnized  between  Sirdar  Thakar 
Singh  and  Mussammat  Lai  Kaur. 

The  last,  and  perhaps  the  most  important,  question  involved 
in  this  case  is  whether  the  marriage  between  a  Hindu  Jat 
Sikh  and  a  Eusalmani  who  has  been  converted  to  Sikhism  is 
valid  by  the  law  and  custom  of  Hindu  Jat  Sikh.  This  is  a 
question  of  importance  and  of  no  little  dijBficulty.  The  burden 
of  proof,  however,  is  undoubtedly  upon  the  plaintiff  to  establish 
that  the  marriage,  which  actually  took  place,  was  invalid  in  law. 
As  observed  by  their  Lordships  of  the  Privy  Council  in  the 
case  of  Indervn  Vahincjypoolij  Taver  v,  Ramasatvmy  Fandia 
Tahiver,  "  When  once  you  get  to  this,  viz.,  that  there  was  a 
"  marriage  in  fact  there  would  be  a  presumption  in  favour  of 
"  there  being  a  marriage  in  law.  The  zemindar,  according  to 
"  the  usages  of  his  community  and  nation,  on  parting  with  his 
"  first  wife,  would  be  naturally  desirous  of  maiTying  again  and 
"  having  male  issue.  It  would  be  a  most  unlikely  thing  for 
"  a  person  of  his  caste  to  go  through  the  ceremony  of  mai^iage 
"  if  it  was  known  that  that  marriage  was  a  marriage,  which 
"  was  invalid  in  law,"  (XIII  Moore's  Indian  Appeals  at  page 
158).  Agreeing,  as  we  do,  with  the  Divisional  Judge  that  a 
marriage  de  facto  took  place,  and  that  the  late  Sardar  and 
Mussammat  Lai  Kaur  lived  together  thereafter  as  man  and  wife, 
we  must  require  strong  and  cogent  evidence  to  justify  us  in 
accepting  plaintiff's  contention  that  the  marriage  was  "  an  idle" 
and  "  profane  ceremony."  It  must  be  remembered  that  the  late 
Sirdar  Thakar  Singh  was  ajagirdar  and  a  man  of  property  and 
influence,  that  Hindu  Sikh  Jats  as  a  community  have  no  very 
strict  miles  with  i^egard  to  marriage,  and  that  among  them  a 
person  of  wealth  and  position  is  often  able  to  impose  his  will 
upon  the  brotherhood.  In  50  P.  B.  1895  {Kartar  Singh  v.  Slier 
Singh)  (1),  Chatterji,  J.  remarked,  "  It  is  argued  that  the 
"  marriage  of  a  Muhammadan  woman,  whether  converted  to 
"  Hinduism  or  not  with  a  Sikh  Guru  of  the  Sodhi  Khatri  caste 
"  must  be  invalid,  and  that  the  illegitimacy  of  her  children, 
*'  though  condoned  by  society,  cannot  give  them  the  legal  status 
'■  of  sons.  I  am  very  doubtful  whether  this  contention  is  sound,'' 
and   in  50  P.  E.  1900   {Sahib   Bitta   v.   Bela)  (2),   it   was  held 

(I)  50  P.  R,  1895.  (2)  50  P.  R.  1900. 
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that  a  marriage  by  chadar  andazi  between  a  Jat  and  a  Bialiman 
woman  (a  marriage  which  would  undoubtedly  be  invalid  under 
Hindu  Law)  was  valid,  an  authority  which  is  so  far  relevant  as 
showing  that  the  strict  principles  of  Hindu  law  are  inapplicable 
when  the  Courts  have  to  deal  with  the  validity  of  mairiages 
among  Hindu   Jat  Sikhs  of  this  Province.     {Gf.     also  79  P.  H. 

1910  (Mussammat  As  Kaur  v.  Saican  Singh)    (1)  and  65  P.  R. 

1911  (£far  Dial  v.  Kali  Earn)  (2).  In  their  case  we  see  no 
reason  to  doubt  the  correctness  of  the  observation  by  Chatterji,  J. 
72  P.  R.  1908  (Haria  v.  Kanlvja)  (3),  that  they  are  lax  in 
their  notions  of  marriage  and  probably  regard  all  marriages 
as  lawful,  unless  contracted  with  polluted  persons  such  as 
sweepers  and  chamars.  {Cf.  also  79  P.  B.  1910  {Mussammat  As 
Kaur  V.  Sawan  Singh)  (1),  where  the  husband  was  a  Jat  and 
the  woman  one  of  the  chamar  class).  The  burden  of  proving 
that  the  marriage  in  question  which  actually  took  place  was 
invalid  was  upon  plaintiff  and  we  have  been  referred  to  no 
authority  in  support  of  the  proposition  that  a  marriage  between 
a  Jaf  Sikh  Jaginlar  and  a  ^lussalmaui  who  has  been  converted 
to  Sikhisni  is  unlawful.  On  the  other  hand  there  are  numerous 
authorities  to  the  effect  that  Jat  Sikhs  hold  libei-al  views  upon 
this  question,  and  ax'e  disposed  to  extend  recognition,  as  far  aa . 
they  possibly  can  to  all  permanent  unions  between  a  member 
of  their  community  and  a  woman  of  another  caste  (see  for 
example,  No.  73  i'.  A'.  1897  (Ghanda  Singh  v.  Melx)  (-i).  In 
addition  to  this  there  is  in  support  of  the  validity  of  the  present 
marriage  the  aigumeut  adopted  by  the  learned  Sessions  Judge 
who  points  out  that  Arains  were  originally  Hindu?  (as  to  this  see 
36  P.  Iv.  1895,  p.  153)  (Baushan  v.  Lehna)  (o).  and  that  conse- 
quently an  Ai'ain  who  becomes  a  Hindu  or  a  Sikh  must  be 
deemed  to  become  ipsa  facto  a  Sudra.  Jats  are  admittedly  a  caste 
of  Sudras  (see  72  P.  B  1908)  {Haria  v.  Kanhya)  (3),  and 
among  Sudras  inter- marriage  between  sub-castes  is  uuquestion« 
ably  valid  (see  57  P.  B.  1909  {Khaira  y.  Fakir  Ohaiid)  (6),  and 
authorities  theie  cited). 

As  a  result  we  see  no  reason  to  dilfer  from  the  coucliislona 
arrived  at  by  the  learned  Divisional  Jad^e  and  we  therefore 
dismiss  this  appeal  with  costs. 


(i)1^P.  R.IOIK  (4)  73  P.  ;?.  1897. 

(2)  65  P.  li.  1911.  (5)  36  P.  R.  1895  fp.  153j. 

(3)  72  P.  li.  1908.  (6)  57  P.  R.  1909. 
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1     Ai-No.  100. 

Before  Hon.  Mr.  Justice  Shah  Din,  and  [Jon-  3Ir. 
Justice  Scott-SmitJi. 

MUSSAMMAT   LACHHMI  BAI— (Plaimifi')  — 

APPELLANT 

Versus 

MUSSAMMAT  HONDI  BAI— (Defrxdaxt)— 

RESPONDENT. 

Civil  appeal  No.  7G]  of  1909. 

Spccijic  Relief  Act,  seclioii  42,  whole  properly  in  posse><sion  of  neither 
plaintiff  nor  defendant. 

PlaiutilT  and  defendant  wei'c  sliown  in  llie  revenue  records  as  co-sharcrs 
of  eerlain  land.  Defendant  applied  Tor  partition  and,  on  plalntifT's  objection, 
Avas  referred  to  a  civil  suit  to  establish  licr  title.  PlaintilT  sued  for  a 
declaration  that  slie  -was  tlic  sole  propi'ietor  of  soutc  of  tlie  land  and 
occupancy  tenant  ol  the  remainder.  The  lower  Courts  found  that  the  parlies 
'Avere  jointly  in  possession,  and  liohiin^  that  plaintift'  could  ask  for  further 
relief  namely  exclusive  possession,  dismissed  hei"  suit. 

Held,  llial  as  the  wliole  of  tlie  laud  in  suit  was  in  possession  of  neither 
party  it  being  in  the  actual  possession  of  tenants  who  paid  rent  to  the  parties 
this  was  eminently  a  case  in  ivhicli  a  declaratory  decree  was  desirable. 

Held  also,  that  the  suit  Avas  not  an  ordhiary  declaratory  suit  but  rather 
a  suit  to  determine  a  question  of  title  arising  out  of  partition  proceedings 
and  no  other  I'elief  than  a  declaration  of  title  could  be  obtained  in  such 
•  a  suit. 

Cliiiinaminal  v.   Varadarajulu.  (1),    approved. 

Further  appeal  frovi  the  decree  of  B.  K.  Bint,    Es(imre,  Divisioital 
Jiuhjc,  Mnltan  Division,  dale]  tJic  22nd  March  1909. 

Zia-ucl-Uiu,  for  appellant. 
Shall  NaM  az,  for  respondaut. 

The  judgnieiit  of  tlie  Court  AVas  delivered  |jy — 
10th  April  191S.  SruTi-SMiTH,    J. — The    plaintiff- appellant   is  the    daughter 

of  one  Tola  Ham.  Defeiidaut- respondent  claims  to  be  his 
daughter.  They  are  shown  in  the  revenue  records  as  co-sharera 
of  the  land  left  by  Tola  Ram.  Defendant  applied  for  partition 
and  upon  plaintiff's  objections  she  was  referred  to  a  civil  suit  to 
establish  her  title  under  sectiou  117  of  the  Land  Revenue 
Act  XVII  of  1887.  She  accordingly  sued  for  a  declaration  that 
she  Avas  sole  proprietor  of  some  of  the  laud  in  suit  and  sole 
occupancy  tenant  of  the  remainder.  The  lower  Couits  held 
that  parties  were  jointly  in  possession  of  the  land,  and  holding 
^  .that  plaintiff  could  ask  for  further  relief,  namely  exclusive 
issessiou  dismissed  her  claim,  having  regard  to  the  proviso  to 
section  42  of  the  Specific  Relief  Act. 

^~     "~  (1)  (1891)  /.  L.  11.  15  Mad.  307. 
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The  whole  land  is  in  the  posse.s.sion  of  teuaiits-at-will  who 
pay  rent  to  the  2>arties.  The  case  reported  as  GJunnammal  v. 
Varadarajnlu  (1).  was  very  similar  to  the  present  one.  At 
page  orO  the  following  passage  occurs.  '  It  appears  to  us  tliat 
the  conclusion  to  be  drawn  from  all  the  evidence  as  to  possession 
is  that  possession  of  the  whole  property  in  dispute  is  neither 
with  one  nor  the  other  of  the  contending  parties.  As  might 
be  expected  in  the  case  of  a  dispute  as  to  title  to  lands,  most  of 
which  are  in  the  actual  occupation  of  laiyats,  some  of  the  raiyats 
recogniz-fc  one  claimant  as  their  landloi'd,  and  some  the  other. 
Such  a  case  is  eminently  one  in  Avhich  a  declai'atory  decree  is 
desirable  and  wc  think  there  is  nothing  in  the  language  of  tlie 
|)roviso  to  section  42  of  the  Specific  Relief  Act  to  prevent  the 
Court  pa.ssing  a  declaratory  decree  in  this  case.'  The  Court 
went  on  to  say  tliat  it  did  not  see  what  further  relief  the 
j)laintifF  in  that  suit  could  obtain.  AVe  agree  with  the  view 
expressed  in  this  ca.se. 

NVe  are  further  of  opinion  that  this  is  not  like  an  ordinary 
(leclaratorv  suit  under  section  42  of  the  Specific  Relief  Act  ; 
It  is  rather  a  suit  to  determine  a  question  of  title  arising  out  of 
l)artition  proceedings  such  as  is  coutemplated  in  section  1 17  of 
Act  XV  n  of  1887.  That  section  clearly  allows  a  party  to 
Itartition  proceedings  to  bring  a  suit  to  establish  his  title  when 
tliat  title  is  disputed,  and  we  do  not  see  what  other  relief  such 
;i  party  could  obtain  beyond  a  declaration  of  his  title. 

No  doubt  he  could  ignore  the  partition  proceedings  and 
bring  a  possessory  suit  for  any  land  of  which  he  was  not  in 
l)ossession,  but  we  are  clear  that  he  is  not  bound  to  do  so. 

We  therefoi-e  hold  that  the  lower  Courts  were  wrong  in 
dismissing  the  suit  on  the  ground  that  plaintiff  was  not  in 
ONclusive  possession. 

Ke>^l)ondent's  Counsel  wished  to  argue  tluit  the  suit  was 
barred  by  time,  but  we  are  unable  to  decide  this  question  upon 
the  record  as  it  stands.  An  issue  must  be  framed  on  the  pniut 
and  must  be  decided  by  the  Court  of  first  instance. 

We  accept  the  appeal  and,  setting  aside  the  orders  of  the 
CuUl  ts  below,  remand  the  case  under  Order  XLl,  rule  23,  Civil 
IVocediu-e  Code,  to  the  Court  of  first  instance  for  decision  oil 
the  meiitM 

Stamps  in  this  and  the  lower  Appellate  Court  to  be 
I'efiinded    and  other  costs  to  be    costs   in  the  cause. 

Appeal  accejjted. 

(1)  (1891;  l.L.R.  15  Mad.  307. 
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No.  101. 

Before  Hon.  Mr.  Justice  Rattigan  and  Hon.  Mr. 
Justice  Scott-Smtth. 

NATHU  AND  OTHERS— (Defendants)— APPELLANTS 

Versus 
FATTU  AND  OTHERS— (Plaintifes)— RESPONDENTS. 

Civil  appeal  No.  67  of  1911. 

Gustum—Awuns  af  Lumnia,  District  Uushiarpore — validity  of  gift.       >^| 

llckl,  that  no  custom  had  been  established  Avhereby  a  sonless  Awan  of 
Lamma  in  the  Hoshiarpur  District  was  authorised  to  gift  his  ancestral  land 
to  a  daughter  in  the  presence  of  collaterals  of  the  4th  degree. 

14  P.  R.  1903  (Khairu  v.  Fattu)  (1),  referred  to. 
Further   appbal  from    the    decree   vf  J.   P.     Thorn pso)i,     Esquire, 
Divisional  Judge,  tioshiarpore,  dated  the  30th  August  1910. 

Tek  Cliaud,  for  appellants. 
Duui  Chaiid,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by — 
2&k  April  1913.  Scutt-Smitu,  J. — The    question    ut    issue    in    this    appeal  is 

whether  among  Awans  of  Lamma  in  the  Hoshiarpur  District 
ii  gift  by  a  sonless  proprietoi'  of  ancestral  land  to  a  daughtei  is 
valid  in  the  presence  of  collaterals  in  the  4tli  degree. 

The   lower    Courts  have   decided    against   the    validity    of 
the  gift. 

The    onus    was  admittedly  upon  the  defendants  to  pro\e  the 
validity. 

The  Eiwaj-i-am  of  the  District  is  opposed  to  such  gifts. 

The     oral     evidence     is     admittedly     worthless     and    the 

documentary    evidence  is  very  meagre.     The  t\vo  previous   cases 

from    this    district   are    refeired   to    by  the   learned  Divisional 

Judge.     In  one    Nathu    v.    Uhulam  Mohanunad,  decided  on  27tli 

August    1902,    it  was   held   that   the  power   of   bequest  amoug 

AAvans  was  not  established.     That  case  was  from  a  village  near 

Mukirian,  which   is   20   miles  distant    from    Lamma,    and  it  i.- 

argued    on    behalf  of  appellants    that   the  Awans   of  the  latter 

place    follow    a  different  custom  fi'om  those  of  Mukirian  aud  its 

neighbourhood. 

The  case  of  Mussamuiat  Fatima  v.  Khaira  (CIn  il  appeal 
No.  90  of  1909,  decided  by  the  Divisional  Judge  on  15th  March 
1909)  was  from  this  very  village  of  Lamma,  but  it  was  held 
that  the  gift  itself  was  not  proved. 

In    Jullundur  gifts  to  daughters  are  \alid  according  to  the 
Rbioaj-i -aiii  aud   have    been    held  to    be    valid  in   several  cases. 

~  (1)  11  P.  R.  190o. 
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14  P.  R.  of  1903  (Kha/'nc  r.  Fattu)  (1),  relates  to  a  case  of 
Awans  from  the  Jullundur  District.  Mr.  Tek  Chand  argues 
that  as  Lamma  is  situated  on  the  borders  of  the  Jullundur 
District  we  should  assume  that  the  Awans  of  that  village 
follow  the  same  custom  as  the  Awans  of  Jullundur,  but  this 
would  not  be  a  sound  principle  to  go  upon.  In  this  way  a 
custom  once  established  in  one  part  of  the  Punjab  could  be 
gradually  extended  from  tahsil  to  talisil,  and  fi-om  district  to 
district  until  it  was  held  that  it  obtained  throughout  the 
Province.  As  ^Dointed  out  by  the  learned  Divisional  Judge 
there  is  nothing  in  the  history  of  the  village  or  on  the  record 
to  show  from  what  part  of  the  country  the  Awans  of  Lanima 
came  originally. 

Xo  doubt  Awans  have  in  Shahpur  and  othei  western 
districts  of  the  Punjab  been  held  to  possess  a  very  wide  power 
of  alienation,  but  we  cannot  generalize  from  those  instances 
so  as  to  hold  that  tliey  possess  similar  powei  s  in  every  other 
dista-ict. 

The  very  fact  that  since  the  commencement  of  British  rule 
there  has  not  been  a  single  instance  of  a  gift  to  a  daughter  in 
,  this  village,  except  the  doubtful  one  in  the  case  decided  in 
J009  leads  to  a  strong  presumption  tliat  such  gifts  are  not 
allowed.  If  they  had  been  allowed  by  custom  it  is  incredible 
that  none  should  have  taken  place  during  so  many  years. 

We  therefore  hold  that  defendants-appellants  have  not 
proved  that  amongst  Awans  of  I^amma  gifts  to  daughters  are 
valid,  and  we  dismiss  the  appeal  with  costs. 


Privy  Council 
No.  102. 

Present  :  — 

Lord  Shaw. 
Lord  Moulton. 
Sir  John  Edge. 
Mr.  Ameer  Ali. 

CHIM AN  LAL— (Defendant)— APPELLANT 

Versus 

HARICHAND— (Plaintiff)— RESPONDENT. 

Privy  Council  Appeal  No.  54  of  1912. 

Custovi  adoption— declaration — Agarwal  Bania><  of  Zira,  Ferozepore 
District,  in  matters  of  adoption  follow  custom. 

Held,  that  among  Agarwal  Banias  of  Zira,  Ferozepore  District,  the 
general  rules  of  Hindu  Law  as  to  adoptions  do  not  apply  and  that  by  the  custom 

(1)  14  P.  R.  1903. 
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applicable  to  them  an  unequivocal  declaration  by  tlie  adopting  father  that  a 
boy  has  been  adopted  and  the  subsequent  treatment  of  that  boy  as  tiio  ad(iptc<l 
son  is  sufficient  to  constitute  a  A^lid  adoption. 

Held,  however,  that  owing  to  the  limited  nature  of  the  evidence  as  to 
custom  in  this  case,  it  would  not  be  a  satisfactory  proeodent  if  in  any  futm-e 
case  fnrlhor  ovidonco  regarding  iho  allegcil  ruslinu  sluiuld  lie  fcirtlicomin.c;. 

Appeal  from    tlio  judijinri'tf    of  Up    Chief     f'nini    of   the    Fnnjab 
{Chaltcrji  and  John f^tono,  J.  ./.),  dated  the  Sth  April  1908. 

The  judgment  of  their  Lordships  was  delivered  by — ■  ■ 

2nd  Mail  1913.  Slix  Joi[X  EnoE. — The  suit  in  which    this  a}ipeal   has    arisen 

was  broiaght  on  the  19th  January  190]  in  the  Court  of  the 
District  Judge  of  Forozepoi-e  by  Hari  Cliand,  who  is  the 
respondent  hero,  against  Jiwan  Mai,  now  dead,  who  is  represent 
ed  by  Chimau  l^al,  the  appellant.  In  this  suit  Hari  Chand 
souodit  a  declaration  that  he  was  the  adopted  son  of  Jiwan  ]\[nl. 
the  then  defendant.  In  his  written  statement  Jiwan  ^[al 
alleged  that  he  had  never  adopted  Hari  Chand. 

Hari  Chand  and  Jiwan  Mai  were  Hindus,  and  Agarwal 
Banias,  of  Zira,  in  the  Punjab.  Hari  Chand  was  one  of  the 
four  sons  of  Ghanu  Mai,  who  was  a  brother  of  Jiwan  Mai, 
Chiman  Lai,  the  appellant  here,  was  a  son  of  ISCaya  Mai,  who 
was  another  brother  of  Jiwan  Mai.  At  the  time  of  the  alleged 
adoption  Hari  Chand  was  an  orphan  and  was  married.  No 
issue  wa,s  framed  by  the  Distritct  Judge  as  to  whether  the 
parties  were  governed  by  Hindu  law  or  by  custom,  or  as  to  the 
validity  of  the  adoption  if  it,  in  fact,  were  made.  The  District 
Judge  held  that  in  the  Punjab— 

"  Non-Agi"icultural  Hindus  do  not,  in  matters  of  adoption,  follow  Hindu 
''law  and  there  seems  no  reason  to  doiibt  that  a  declaration  of  adoption, 
"  together  with  treatment  in  accordance  with  the  avowed  intention,  would 
'<  be  sufficient  to  establish  the  validity  of  an  adoption,  even  though  the  position 
"  of  the  adopted  son  were  inconsistent  with  the  strict  requirements  of  Hindu 
"  law." 

The  Distiict  Judge  found  that  Jiwan  ]Mal  had,  in  fact, 
adopted  Hari  Chand,  and  on  the  2ord  March  1903,  gave  the 
plaint  iff  a  decree. 

From  the  decree  of  the  District  Judge  Jiwan  Mai  appealed 
to  the  court  of  the  Divisional  Judge  of  Ferozepore.  The  Divi- 
sional Judge,  on  the  10th  July  1903,  remanded  the  suit  to  the 
court  of  the  District  Judge  to  give  the  parties  ,  the  opportunity 
of  proving  or  dispi^oving  the  validity  of  the  adoption.  On 
the  return  to  the  order  of  remand  the  Divisional  Judge  found, 
as  a  fact,  that  the  parties  were  goveamed  in  cases  of  adoption  b^ 
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customary  law,  and  tliat  in  tli>  caste  to  wliieb.  tlie  parties 
belonged  "  a  mere  declaration  to  the  effect  tliat  a  boy  lias 
been  adopted  and  bis  subsoqiieut  treatment  as  a  son  is 
sufficient  foi'  all  intents  and  purposes  to  make  the  adoption  a 
valid  one,"  and  further  found  on  the  evidence  that  Hari  Chand 
had  been  adopted  by  Jiwan  i\lal  as  his  son  according  to  the 
custom  prevailing  among  the  Agarwal  Banias  of  Zira.  The 
DivisionalJudge  by  his  decree  of  the  14th  October  1904  dis- 
missed the  ajjpeal. 

From  the  decree  of  the  14th  October  1904  of  the  Divi- 
sioal  Judge  Jiwan  Mai  apj)ealed  ti  the  Chief  Court  of  the 
Punjab.  The  learned  judges  of  the  Chief  Court  on  appeal 
carefully  reviewed  the  evidence  in  the  case,  and  holding  that 
Jiwan  Mai  Lad  unequivocally  designated  Hari  Cband  as  his  heir 
and  had  treated  him  as  his  adojited  sou,  found  that  the  factum 
of  adoption  was  proved.  On  the  question  of  the  validity  of  the 
adoption  the  learned  jud^'es  found  that  the  Agarwal  Banias  of 
Zira  did  not  follow  Hindu  law  in  matters  of  adoption,  and 
observed  that  "  the  really  impoi'tant  thing  is  the  unequivocal 
"  intention  and  treatment,  and  we  find  both  proved  here."  The 
Chief  Couit  by  its  decree  dismissed  the  appeal. 

From  the  decree  of  the  Chief  Court  of  the  Punjab  dismiss- 
ing the  appeal  to  that  Court  this  appeal  has  been  brought.  In 
this  appeal  it  has  been  contended  on  behalf  of  the  appellant,  so 
far  as  is  material,  that  Jiwan  Mai  did  not  in  fact  adopt  Haii 
Chand  as  his  son,  and  that  the  alleged  adoption  was  invalid 
according  to  Hindu  law.  Their  Lordships  consider  that  the 
Chief  Coui-t  and  the  Divisional  Judge  have  concurrently  found 
that  among  the  Agarwal  Banias  of  Zira  the  general  rules  of 
Hindu  law  as  to  adoptions  do  not  apply,  and  that  by  the  custom 
applicable  to  the  Agarwal  Banias  of  Zira  an  unequivocal 
declaration  by  the  adopting  father  that  a  boy  has  been  adopted 
and  the  subsequent  treatment  of  that  boy  as  the  adopted  son  is 
sufficient  to  constitute  a  valid  adoption  ;  and  that  in  fact  Jiwan 
Mai  did  unequivocally  adopt  Hai'i  Chand  as  his  son  and  treated 
him  as  his  adopted  son.  Of  the  fact  of  the  adoption  and  treat- 
ment there  was  ample  evidence  upon  which  the  judges  of  the 
Chief  Court  and  the  Divisional  Judge  could  find  as  they  did. 
The  evidence  upon  which  it  was  found  that  the  Agarwal  Banias 
of  Zira,  do  not  in  matters  of  adoption  follow  the  general  rules 
of  Hindu  law,  and  that  by  the  custom  applicable  to  them  an 
unequivocal  declaration  of  adoption  followed  by  subsequent 
treatment   of   the  person    as   an   adopted     son    is    sufficient   to 
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constitute  a  valid  adoption,  appears  to  their  Lordships  to  have 
been  somewhat  limited,  but  their  Lordships  consider  that  as 
between  the  parties  to  this  suit  and  to  this  appeal,  and  those 
claiming  through  or  under  them  that  evidence  was  sufficient  to 
entitle  the  Chief  Court  and  the  Divisional  Judge  to  find  that 
the  adoption  was  valid.  Their  Lordships,  however,  consider 
that  the  present  case,  owing  to  the  limited  nature  of  the 
evidence  as  to  custom  among  the  Agarwal  Banias  of  Zira, 
■would  not  be  a  satisfactory  precedent  if  in  any  futui-e  instance 
among  other  parties  fuller  evidence  regarding  the  alleged 
custom  of  the  Agarwal  Banias  of  Zira  should  be  forthcoming. 
The  contention  that  Chiman  Lai  had  also  been  adopted  by 
Jiwan  Mai  is  not  established  by  the  evidence  before  this 
Board. 

Their  Lordships  will  humbly  advise  His  Majesty  that 
this  appeal  should  be  dismissed  and  that  the  deci-ee  of  the 
Chief  Court  of  the  Punjab  should  be  affirmed.  Chiman  Lai, 
the  appellant,  must  pay  the  costs  of  this  appeal. 


So  much  of  the  judgment  of  the  Chief  Court  on  review  as  is 
material  for  this  report  was  delivered  by — 

Sth  April  1908.  JoiiNf^iON,  J. — Plaintiff's    suit   is  for  a    declaration   that  he 

is  the  adopted  son  (or  appointed  heir)  of  Jiwaa  Mai,  defendant, 
■who  now  denies  him  this  status.  L'p  to  1894  the  whole  family 
■was  joint.  Then,  plaintiff  says,  a  partition  took  place,  his  three 
brothers  separating  off,  ■while  he  (plaintiff),  because  of  his 
adoption  by  Jiwan  Mai,  remained  a  member  of  the  joint  family 
consisting  of  Jiwan  Mai,  plaintiff'  himself  Maya  Mai  and 
Ma}'a  Mai's  sons.  It  is  also  part  of  plaintiff's  case  that  from 
1894  to  1900  defendant  treated  him  as  adopted  son  and  then 
upon  a  quarrel  turned  him  out. 

^  -A"  w  'Tf  T?  TP 

In  favour  of  plaintiff  we  have  a  large  number  of  documents 
in  ■which  defendant  described  him  as  his  adopted  son  ;  we  have 
not  only  the  Machian  mutation  (189 J),  but  we  have  also  the 
mutations  in  many  other  villages  virtually  telling  the  same 
tale,  we  have  moderately  good  oral  evidence  :  Eam  Natli,  Kirpa 
Ram,  Sham  Singh,  Lakal,  ]\Ialitab  !Mul,  we  have  various  public 
records  in  which  such  officials  as  Sub-Registi-ar  and  Tahsildar 
described  plaintiff  as  adopted  son  of  defendant  ;  and  it  is 
noticeable  that  the  Sub-Registrar  notes  that  he  is  acquainted 
•with  plaintiff.  Against  plaintiff  we  have  the  fact  that  in  the 
four  earliest  powers  of  attorney  both  plaintiff  and  Chiman  Lai 
are  called  adopted  sons  of  defendant  ;  we  have   the  oral  evidence 
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of  similar  treatment  of  tlie  two  boys  ;  we  liave  the  fact  that  in 
the  Ganesh  of  the  baMs  Chimau  Lai  is  shewn  as  a  malik  as  well 
as  plaintiff  ;  and  we  have  three  documents  and  certain  suits  in 
which  plaintiff  is  called  son  of  his  natural  father  or  nephew 
of  defendant.  The  4  earliest  powers-of-attorney  cannot  be 
compared  in  importance  with  the  very  long  list  of  documents 
in  wliich  plaintiff  alone  is  called  adopted  son  ;  and  in  a  very 
large  number  of  powers-of  -attorney  Chiman  Lai  is  consistently 
called  defendant's  nephew.  The  oral  evidence  for  defendant  is, 
as  Mr.  Shafi  has  satisfied  us,  not  disinterested.  Then,  Chiman 
Lai  being  his  father's  son,  and  so  a  member  of  the  joint  family 
apart  from  adoption  by  defend  mt,  Chiman  Lai's  name  appearing 
in  the  Ganesh  has  no  inferential  value  whatever.  Mr.  Shafi 
has  also  fully  satisfied  us  that  tlie  inclusion  of  plaintiff  with  his 
three  brothers  as  plaintiffs  in  certain  suits  was  natural.  If  the 
final  result  of  those  revenue  suits  be  seen,  it  is  at  once 
apparent  that  plaintiff  was  not  really  getting  any  shai'e  in  his 
natural  family. 

flP  "W  ^  *  ""^  "ff 

The  most  important  point  is  that  defendant  in  some 
instances  actively  brought  it  about  ;  and  in  other  cases  concui'red 
in  bringing  it  about,  that  plaintiff  wholly  lost  or  gave  up  his 
right  to  share  in  his  natural  fatlier's  property.  If  this  is  not 
unequivocal  treatment  of  plaintiff  as  his  own  son,  we  do  not  see 
what  can  be.  Further,  from  1894  and  even  before,  plaintiff 
lived  with  his  uncles  and  not  his  brothers.  He  began  to  live 
with  them  when  his  mother  died  ;  but  had  he  not  been  adopted 
at  least  in  1894,  he  would  have  thereafter  lived  with  his  own 
brothers. 

****** 

The  factum  of  adoption,  then,  seems  to  us  proved,  and  we 
turn  to  the  question  of  its  validity.  Upon  an  examination  of 
the  evidence  in  the  case  we  cannot  hold  that  these  Agarwals 
strictly  follow  Hindu  Law.  Not  only  in  other  matters  are  they 
lax,  but  also  in  matters  of  adoption.  It  has  been  held  over  and 
over  again  that  nowhere  in  the  Punjab  can  it  be  said  that 
relio-ious  rites  are  necessary  to  constitute  a  valid  adoption  even 
among  Hindus  of  non-agricultural  classes.  We  need  only  refer 
to  the  very  large  number  of  rulings  on  the  point  beginning  with 
37  P.  R.  186S,  and  ending  with  8Q  P.  E.  1904.  These  cases 
deal  with  Brahmins,  Khattris  of  many  gots,  Bedis,  Aroras, 
Kalals,  and  so  forth.  The  really  important  thing  is  the 
unequivocal  Intention  and  the  treatment  ;  and  we  hold  both 
proved  here. 
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No.  103. 

Before  Hon.  Sir  Arthur  Reid,  Kt.,  Chief  Judge, 
and  Hon.   Mr.  Justice  Beadon. 

RADHA  KISHElNT— (Plaintiff)— APPELLANT 

Versus 
BASANTLAL— (Defendant)— RESPONDENT. 

Civil  Appeal  No.  572  of  1912. 

Limitation  Act— articles  52,  56  and  120,  schedule  I  for  work  done  and 
materials  siq:)plicd. 

Plaintifi  on  various  occasions  in  190G  and  1907  entered  into  different 
contracts  with  the  defendant  for  the  supply  of  labour  and  materials  for 
repairing  and  constructing  diil'erent  buildings  belonging  to  the  defendant. 
He  sued  in  February  1910  for  a  certain  sum  alleged  to  be  due  for  the  work 
done  and  materials  supplied.  Tiie  lower  appellate  Court  decreed  the  claim 
in  respect  of  work  done  in  1907,  but  applying  article  56,  schedule  T,  Limitation 
Act,  dismissed  the  suit  in  regard  to  the  work  done  in  1906. 

Held,  that  neither  article  52  nor  article  56  applied,  and  that  article  120, 
schedule  I,  governed  the  case. 

Sunda  Rain  v.  Sankara  (Ij,  and  95  P  R.  1908  {Daulat  Ram  v.  Woollen 
Mills  Company,  Limited,  Delhi)  (2),  distinguished,  and  43  P.  R.  1900 
(MaJisabdar  v.  Nabi  Bakhsh)  (3),  referred  to. 

Second  appeal  from    the  decree    of  Major  A.  A.   Irvine  ,  Divisional 
Jtidge,  Lahore  Division,  dated  the  17 th  February  1912. 

Dlianpat  Rai  and  Muhammad  Hussain,  for  appellant. 
Tirath  Ram,  for  respondent. 

The  order  of  the  Court  was  delivered  by — 
3rd  May  1913  Beadon,  J. — The  suit    to   which   this    appeal  relates    was 

instituted  on  21st  February  1910.  The  plaintiff,  on  different 
occasions  in  1906  and  1907,  entered  into  different  contracts  with 
the  defendants  for  the  supply  of  labour  and  materials  for 
repairing  and  constructing  different  buildings  belonging  to  the 
defendants,  and  the  claim  was  for  recovery  of  a  certain  sum 
alleged  to  be  due  for  the  work  performed  and  matei-ials  supplied- 
under  these  contracts. 

The  claim  has  been  decreed  in  part  in  x'espect  of  woi'k  done 
in  1907  but,  applying  article  56  of  Schedule  I  of  the  Limitation 
Act,  the  lower  Courts  have  dismissed  the  claim  in  regard  to  the 
work  described  as  "  Construction  of  Makhan  Lai's  compoiind", 
which  was  completed  in  December  190ii,  on  the  ground  that  this 
part  of  the  claim  is  barred  b^^  limitation. 

This  question  of  limitation  is  the  point  on  which  the  [-resent 
second  appeal  has  been  admitted. 

(1)  (1886)  I.  L.  R.  9  Mad.  334.  (2)  95  P.  R.  1908  (F.  B.). 

(3)  43  P.  R.  1900. 
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In  Sunda  Ram  v.  SanJcara  (1),  Article  56  was  applied,  but 
the  claim  was  to  recover  certain  sums  for  work  and  labour  done 
and  it  does  not  appear  tliat  the  claim  also  included  the  price  of 
materials  supplied  for  that  work. 

In  43  P,  E.  1900  (Mansahdar  v.  Nahi  Bal-Jish)  (1),  though 
the  learned  Judges  wei-e  inclined  to  think  that  article  56  was 
applicable,  the  applicability  of  Article  56  was  not  definitely 
determined.  The  claim  had  been  brouj^ht  within  three  year? 
and  it  was  held  that,  even  if  Article  56  applied,  the  suit  was 
within  time. 

In  95  P.  Ti.  190S  {Daulat  Ram  v.  Woollen  Mills  Compamj, 
Limited,  Delhi)  (2),  it  was  held  that  Article  56,  wlrch  relates 
merely  to  contracts  for  work  done,  was  not  applicable  to  a 
eonti'act  to  supply  not  oul}-  labour  but  also  materials,  and  to 
hand  over  a  building.  In  that  particular  case  there  had  been 
an  agreement  that  the  sums  duo  to  the  contractor  were  to  be 
a  charge  on  the  building  till  paid  and  article  132  was  held  to 
be  applicable  but  in  the  discussion  of  the  question  of  limitation 
it  was  remarked  that'"  had  the  contractor  agreed  to  supply 
"  work  and  materials,  the  claim  would  have  fallen  under 
"  Articles  52  and  56,  and,  as  no  single  article  would  be 
"  applicable  to  such  n  claim,  possibly  Article  "  120  would  have 
*'  been  the  aiticle  applicable."' 

In  our  opinion  neither  Article  52,  which,  under  Punjab 
Act  I  of  1904,  allows  a  period  of  six  years,  nor  Article  56,  which 
allows  a  pei-iod  of  three  years,  can  be  applied  to  the  present 
claim.  The  one  does  no*,  cover  the  price  of  work  done  and  the 
other  does  not  cover  the  price  of  materials  supplied.  There  is  no 
ether  article  specifically  applicable,  and  hence  the  only  article 
which  can  be  applied  is  ai'ticle  120.  This  article  allows  a 
period  of  six  years  and  the  claim  is  consequently  within 
limitation. 

It  will  now  be  necessary  to  determine  whether,  in  addition 
to  Rs.  40  J  awarded  by  the  lower  Appellate  Cornet  for  other 
work,  the  plaintiff-appellant  is  entitled  to  recover  Rs.  681-2-0 
or  any  smaller  sum  from  Basant  Lai,  defendant-respondent,  on 
accoixnt  of  work  done  and  materials  supplied  in  connection 
with  the  construction  of  Makhan  Lai's  compound  and  we 
remand  the  case  to  the  lower  Appellate  Court  under  Order 
XLI,  Rule  25,  Civil  Procedui-e  Code,  for  a  finding  on  this  issue. 

Return  should  be  made  within  three  months. 


(1)  a88C)  /.  L.  R.  9  Mad.  334.  (2)  95  P.  R.  1908  (F.  B.). 

(3;  43  F.  R.  1900. 
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No.  104. 

Before  Eon.    Sir  Arthur  Reid,  Rt,  Chief  Judge,  and  Hon. 

Mr.  Justice  Kensington 

GHULAM  j\IUHAML[AD  AND  ANOTHER— (Dependants)— 

APPELLANTS 

Versus 
DASWANDHI  AND   OTHERS -(Plaintiffs)  — 
RESPONDENTS. 
Civil  Appeal  No.  638  of  1910.  ' 

Custom— Arains— Tall sil  aud  Dislrkl  Gujrat  gift  to  daughter  and  her 
husband  Khana-damad—sidt  by  reversioners  for  declaration. 

A  soilless  Arain  of  T(7A.s;7  and  District  Gujrat  gave  certain  land  to  his 
daughter  and  her  husband  and  it  was  found  that  both  donees  had  lived  with 
the  donor  Isefore  the  gift  was  executed  and  up  to  the  time  of  his  death, 
serving  him  and  maintaining  him  out  of  his  property.  In  a  suit  brought  by 
reversioners  of  the  donor  for  a  declaration  that  the  gift  would  not  affect  their 
revarsionary  rights  after  the  donor's  death 

Held,  that  by  the  custom  governing  the  parties  the  gift  must  be  taken  to 
be  for  the  benefit  of  the  daughter  and  her  issue  and  the  suit  consequently  failed. 
109  P.  R.  1891  {Muhammad  v.  Mussammat  Ilayat  Begam)  (1),  70  P.  R. 
1908  (Hayat  Shah  v.  Fazal  Begam)  (2),  50  P.  R.  1891  (Hassan  Muhammad  v. 
llavi  Din)  (3),  2  P.  R.  1897  {Sadulla  v.  Hussain)  (4),  82  P.  R.  1900  (Ghatis  v. 
Nathu)  (5),  lOG  P.  R.  1901  {Samman  v.  Ala  Bakh^h)  (G),  133  P.  R.  1906 
(Pfl/rt  V.  Nnr  Muhammad)  {!),  referred  to. 

15  P.  R.  1884  (Nathu  v.  Mussammat  Karmbhari)  (8),  39  P.  R.  1887 
(Jiwan  v.  Wazir)  (9),  28  P.  R.  1905  (Ghulam  Muhammad  v.  Mussammat 
Gauhran)  (10),  distinguished. 

Further  appeal  from  the  decree  of  Khan  B-ihadur  Maidvi  Inam  All, 
Divishnal  Judge,  Jhelum  Division,  at  Jhelum,  dated  the  18th 
April  1910. 

Nanak  Chand,  foi'  appellants, 

Ganga  Ram,  fcr  respondents.  ; 

The  judgment  of  the  Court  was  delivered  by — 
10th  May  1913.  Sir   Arthur   Reid,  C.   J. — The  plaintiffs-respondants   sued 

for  a  declaration  that  their  reversionary  rights  would  not  be 
afEectad  after  the  death  of  the  douor  by  a  deed  of  gift  executed 
by  one  Muhammad  Ali  iu  favour  of  his  daughter  and  her 
husband.  The  deed  was  registered  on  the  11th  March  1908. 
Muhammad  Ali's  wife  died  about  two  years  before  registration 
and  he  himself  died  in  1910,  aged  about  62.  He  was  a  leper, 
and  we  are  satisfied  that  the  donees  lived  with  him  and  served 
and  maintained  him  out  of  his  property,  although  it  has  not 
been  pi-oved  that  they  had  lived  with  him  ever  since  the 
daughter's  marriage.     The  answer   to  question  10  at  page  III  of 

(1)  109  P.  R.  1891.  (6)  106  P.  R.  1901. 

(2)  70  P.  R.  1908.  (7)  133  P.  R.  190G. 
(3   50  P.  R.  1894.                                               (8)  15  P.  R.  1884. 

(4)  2  P.  ii.  1897.  (9)  39  P.  i?.  1887. 

(5)  82  P.  R.  1900.  (10)  28  P.  R.  1905. 
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the  Gujrat  Customaiy  Law,  recorded  as  having  been  given  by- 
all  Af  uhammadaus  other  than  Rajputs  o£  Tahsils  Kharian  and 
Phalia,  is  that  if  a  land-owner  puts  the  daughter  with  her 
husband  in  possession  of  the  land  either  verbally  or  by  deed 
the  daughter  and  the  daughter's  children  will,  aftei-  the  death 
of  the  owner,  become  owners  of  the  property,  consent  of  the 
collaterals  being  unnecessary.  The  parties  are  Arains  of  Talinl 
and  District  Gujrat.  It  is  admitted  that  the  customs  of  Arains 
and  Gujars  in  the  Gujrat  District  are  identical.  The  Court  of 
fix-st  instance  dismissed  the  suit,  but  the  lower  Appellate  Court 
decreed  it  on  the  ground  that  the  son-in-law  was  not  the  donor's 
khana-damad  in  the  strict  sense  of  the  tei'm. 

Counsel  foi'  the  appellants  I'elies  on  the  following  authorities 
in  addition  to  the  Customary    Law  :— 109  P.  B.  1891  Muhammad 
V.  Mussammat  Hai/at  Bcyam){l),  in  which  it  was  held  that  among 
Gujars  of  the  Kharian  Tahsil  of  the  Gujrat  District  gifts  to  daugh- 
ters, whose  husbands  are  residents  ^vith  the  donori',  are  valid  by 
custom,    although   the    daughter's  doJi  may    have   been  taken  to 
her  father-in-law's  house   in  another  village  after  her  mai'riage, 
SOP.  B.  1894  (H'lssan  Mnh>mmad  v.  Ham  Din)  (2),  in  which  it 
was  held   that  by    custom  among    Bangial  (Muhammadan)  Jats 
of  the   Gujrat    District    a     gift   of  land    to    a  daughter,    w^hose 
husband   was    a  resident  son-in-law,   was    valid,    although  the 
gift  Avas  of  the  whole  of  the  land  of  the  donor  and  the  residence 
did   not   commence  at  the    date  of  the    marriage  ;  2,  P.  R.  1897, 
{Sadidla  v.  Uusain)  (3),  in  Avhich  it  was  held  that  the  defendants, 
on  whom  the  burden  of  proof  rested,  had  proved  a  special  custom 
among   Arains  of  the    Jullundur    District   validating  a  gift  by  a 
souless   proprietor  of   his  entire    estate    to  his  daughters  in  the 
presence    of  the    sons    of  his    brother  ;  82  P.  E.  1900  {Ghausa  v. 
Nafhu)    (4),     in     which   it    was    neld   that     among   Arains  of 
Hoshiarpur   a   gift,    by  a  sonless   proprietor,    in  favour  of  his 
daughter    was    valid  by    custom  ;    loo  P.  P.  1906  (Pala  v.  Nur 
Muhammad)  (5),  in  which  it  was  held  that  among  Arn'ns  of  the 
Nakodar   tihsil    of  Jullundur   a   gift,  by  a  sonless  proprietor,  of 
ancestral  property  to  his  daughter's  sons  or  son's  daughter  was 
valid,  specially    where    she  was  mariied  to  his  daughter's  son  ; 
TOP.  P.    1908    {Hayat    Shthy.    Fazal  Beg^m)    (6),  in  which  it 
was    lemarked    that    when    a  gift  is  made  it  is  taken  under  the 
rulings  of  this  Court  and  specially  in  Gujrat.  to  be  a  gift  for  the 
benefit    of    the  daughters    and  their  issues,  and  that  they  conse- 
quently do  not  lose  on  marriage  the  land  given  to  them. 


I 


(1)  100  P.  U.  1891.  (i)  82  l\  R.  1900. 

(2)  50  P.  R.  1894.  (5)  133  P.  R.  1906. 

(3)  2  /'.  R.  1897.  (C;  70  /'.  R.  1908 
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The  learned  Pleader  for  the  respondents  relies  on  two  rulings 
of  subordinate  Courts,  the  facts  of  which  are  clearly  distin- 
guishable from  those  in  the  present  case,  as  are  the  facts  in  15 
P.  If.  1884  (Xathn  y.  Mussammat  Karnibliari)  (7),  89  P.  E.  1887 
{Jiwan  V.  Wazir){d>),  106  P.  B.  ]  901  {Samman  v.  Ala  BaWish)(9), 
and  28  P.  U.  19*5  {Ghulam  Muhammad  v.  Mussammat 
Gauhraii  (10),  cited  by  hira.  In  the  1884  case  there  was  no 
gift  and  in  the  1S87  and  1905  cases  the  son-in-law  did  not  live 
with  the  donor.  We  are  satisfied  in  this  case  that  both  the 
donees  lived  with  the  donor  before  the  gift  was  executed  and 
until  his  death.  The  learned  Pleader  for  the  repondents 
contended  that  there  should  be  no  decision  at  this  stage, 
except  on  the  question  whether  the  male  donee  was  the  donor's 
khayia-darnad.  We  see  no  reason  for  restricting  our  decision  to 
this  poini-,  the  whole  of  the  evidence  on  <he  record  being 
before  us. 

We   decree  the   appeal,    set  aside   the   decree  of  the  lower 

Appellate  Court  and  restore  the    decree   of   the    Court  of  first 

instance  dismissing  the  suit. 

A  I' peal  decreed. 


ISO  105. 
Before  Hon.  Mr.  Justice  Rattigaii  and  Hon.  Mr.    Justice 

Scott- Smith. 
LAHORE  BANK,  LIMITED— (Plaintiff)— APPELLANT 

Versus 
LAKHI  RAM- (Defendaxt)— RESPONDENT. 

Civil  Appeal  No.  281  of  1911. 

Citil  Procedure  Code,  IdO^— Order  XLI,  ride  25— enquiry  on  remand. 

Held,  that  when  an  AppcUate  Court  remands  certain  issues  under  order 
XLI,  rule  25,  Civil  Procedure  Code,  11)08,  to  the  Court  from  Avhose  decree  tho 
appeal  is  preferred  for  report  and  enquiry,  such  Court  must  itself  make  the 
enquiry  and  has  no  jurisdiction  to  delegate  tlie  decision  of  those  issues  to  a 
Com"t  subordinate  to  itself. 

Sahri  v.  Ganeshi  (1),  foUoM-ed. 

AliSher  Khan  v.  Ahmad-uUah  KJian  (2),  referred  to. 

Further   appeal  from   the  decree   of  G.  L.  Dtmdas,  Esquire,    Divi- 
sional Judge,  Bawalpindi  Division,  dated  IWi  December  1910. 
Snndar  Das,  for  appellant. 
Pestonji  Dadabhoy,  for  lespondent. 
The  judgment  of  the  Court  was  delivered  b^- — 
26th  May  1913.  Scott-Smith,  ,7.— This    Cuuit  by   its   order,    d:»ted    the  6th 

March  1912,  I  emanded    a   certain   issue  to   the  lower  Appellate 

(11  15  P.  R.  1881.  (1)  28  P.  R.  1905. 

(2  39  P.  R.  1887.  (5)  (1891)  /.  L.  R.  11  AH.  23. 

3   106  P.  R.  1901.  ((3J  (1907J 1.  L.  R.  29  All.  660. 
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Court  (Divisional  Judge,  "Rawalpindi,  for  enquiiy  and  I'eporfc 
under  order  XLI,  rule  25,  Civil  Procedure  Code.  When  the 
record  reached  the  Divisional  Judge,  be,  instead  of  making- 
enquiry  himself,  remanded  the  same  issue  f  >v  enquiry  and  report 
to  the  Subordinate  Judge  unde  the  same  provision  of  the  Civil 
Procedure  Code.  The  Subordinate  Judge,  after  recording 
evidence,  submitted  a  finding  on  the  issue,  and  the  learned 
Divisional  Judge,  after  hearing  arguments,  agreed  with  his 
finding  and  has  submitted  it  to  this  Court. 

Mr.  Sundar  Das,  on  behalf  of  the  appellant,  raises  a 
preliminary  objection  that  the  Divisional  Judge,  to  whom  the 
case  was  remanded  for  enquiry  and  report,  had  no  jm  isdiction 
to  make  a  further  remand  to  the  Subordinate  Judge,  but  that 
he  ought  to  have  made  an  enqui'y  himself.  Under  o;der  XLI, 
rule  25,  an  Appellate  Court  may  frame  issues  and  i  efer  the 
same  for  trial  to  the  Court  from  whose  decree  the  appeal  is 
preferred,  and  in  such  case  shall  direct  such  Court  to  take  the 
Additional  evidence  required,  and  such  Court  shall  proceed  to 
try  such  issues,  and  shall  return  the  evidence  to  the  Appellate 
Court,  together  with  its  finding  thereon  and  the  reasons  therefor. 
It  will  be  noticed  that  1  his  rule  does  not  give  the  Court  to 
which  the  case  is  remanded  any  power  to  delegate  its  duties  or 
make  a  further  remand  (o  any  other  Court  Rule  28  of  order 
XLI  provides  that  when  additional  evidence  is  allowed  to  be 
produced,  the  Appellate  Court  may  direct  the  Court  from  whose 
decree  the  appeal  is  preferred,  or  any  other  subordinate  Cour't, 
to  take  such  evidence  and  to  send  it  when  taken  to  the  Appel- 
late Court.  We  do  not  at  present  decide  whether  rule  28  is 
applicable  to  a  remand  made  under  rule  25.  But,  assuming 
for  the  present  that  it  does  apply,  it  is  clear  that  this  Court  did 
not  direct  that  additional  evidence  should  be  taken  by  any  other 
Subordinate  Court,   bat  merely  remanded  the   case  to  the  Divi-  ~ 

sional  Judge  himself  for  enquiry  an  1  report,  and  in  accordance 
with  the  clear  wording  of  rule  25,  that  Court  itself  had  to  try 
the  issue  and  to  record  a  finding  thereon  after  taking  the 
evidence  produced  by  the  parties.  In  Sahri  y.  GanesM{\),it 
was  held  that  when  a  case  is  remanded  under  section  566  of  the 
Code  of  Civil  Procedure,  (corresponding  to  order  XLI,  rule  25 
of  the  present  Code),  to  the  lower  Appellate  Court  for  findings 
on  certain  issues,  it  is  not  competent  to  that  Court  to  delegate 
the  decision  of  those  issues  to  a  Court  subordinate  thereto.  In 
that  case  the  High  Court  held  that  the  Subordinate  Judge,  to 
whom  the  case  had  been    lemanded,  acted   without  jurisdiction 


i 


(1)  (1891)  I.  L.  R.  14  All.  23, 
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in  further  remanding  the  case  to  the  Munsif,  and  that  his 
iroceedings  were  illegal  and  ultra  vires.  In  AU  Sher  Khan  y, 
Ahmad -nllah  Khan  (2),  it  was  held  that  when  issues  are  remitted 
for  trial  under  section  566  of  the  Code  of  Civil  Procedure  such 
issues  are  triable  only  by  the  Court  which  was  originally  seized 
of  the  case.  That  case  was  not  on  all  fours  with  the  case 
reported  in  XIV  All,  page  23,  but  the  principle  of  the  latter 
■was  approved  of  and  followed. 

We  note  that  no  objection  was  taken  to  the  procedure  of 
the  learned  Divisional  Judge  until  after  the  Subordinate  Judge 
had  made  his  enquiry  and  report.  But  the  mere  absence  of, 
objections  does  not  give  a  Court  jurisdiction  which  it  does  not 
possess.  The  appellant's  objection  is,  no  doubt,  a  highly 
technical  one  but  we  are  of  opinion  that  it  must  prevail.  We, 
therefore,  allow  the  objection  and,  setting  aside  the  proceedings 
on  remand  of  the  lower  Appellate  Court,  again  remand  the  case 
to  it  so  that  it  may  carry  out  the  previous  order  of  this  Court, 
dated  the  6tli  March  1912. 


No.  106.  'I 

Before  Hon.  Sir  Arthur  Ueid,  Kt.,  Chief  Judge,  and  Hon. 
Mr.  Justice  Kensington. 

NA.RAIN  SINGH  AND  OTHERS— (Dependants)— 

APPELLANTS 

Versus 

GOPAL  SINGH— (Plaintiff)— RESPONDENT. 

Civil  Appeal  No.  1920  of  1912. 

Pre-emption  Act  II  of  190.5 — section  12  (c)  thirdly  mere  house-holders  in 
abadi  are  not  owners  of  the  estate. 

Where  neither  the  vendor  nor  the  vendee  were  members  of  the  village 
proprietaiy  body  and  held  no  status  in  the  -vdllage  other  than  as  house-holders 
in  the  abadi. 

Held,  in  a  suit  for  pre-emption  by  a  Jat  proprietor  that  the  claim  had     j 
been  rightly  decreed  inasmuch  as  mere  owners  of  houses  in  the  abadi  are 
not  "  owners  of  the  estate"  within  the  meaning  of  section  12  (c)  thirdly  of  the 
P\mjab  Pre-emption  Act. 

153  P.  R.  1888  (Phallu  v.  Mukarrab)  (1),  96  P.  R.  1808  (Man  Singh  v. 
Dip  Singh)  (2),  51  P.  R.  1907  (Harjallu  Mai  v.  Nathu  Ram)  (3),  22  P.  R. 
1906  {Haidar  v.  Ishioar  Das)  (4),  89  P.  R.  1910  {Devi  Dial  v.  Muhammad 
Amin)  (5),  and  109  P.  L.  R.  1908  (iS/ia??t  Sundar  v.  Sodhi  Harbans  Singh )  (6), 
referred  to. 

(1)  (1907)  I.  L.  R.  29  All.  660.  (4)  51  P.  i2.(  1907. 

(2)  153  P.  R.  1888.  (5)  22  P.  R.  1906. 

(3)  96  P.  R.  1898.  (6)  89  P.  R.  1910. 

(7)  109  P.  L.  R.  1908. 
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Second  appeal  from  the  decree  of  M.  H.  Harrison,  Esquire, 
Divisional  Judge,  Ambala  Division,  dated  the  2Sth  October 
1912. 

Daulat  Ram,  for  appellants. 

Gokal  Chand  Narang,  for  respondent. 

The  judgment  of  the  Court  was  delivered  by — 

Kexsingtox,  J. — This  is  a  pre-emptiou  suit  in  respect  of  27th  May  1913. 
house  property  in  a  village.  The  vendor  was  a  Bania  and  the 
vendees  were  Sainis,  neither  of  these  parties  being  members  of 
the  village  i:)roprietary  body  or  having  any  status  in  the  village 
otherwise  than  as  house -holdei'S.  The  plaintiff,  a  Jat  proprietor, 
has  been  given  a  decree  as  pre-eraptor  by  the  lower  Appellate 
Court  on  the  ground  that  he  is,  and  that  the  vendees  are  not, 
an  "  owner  of  the  esta'e"  within  the  meaning  of  section  12  (c) 
thirdly  of  the  Pre-emption  Act. 

The  case  is  before  us  on  second  appeal  by  the  vendees  for 
whom  it  is  urged  that  they  also  come  within  the  meaning  of 
the  term  "  ownei-s  of  the  estate"  by  reason  of  their  being  owners 
of  their  houses  in  the  village  ahadi.  In  disallowing  this  plea 
the  learned  Divisional  Judge,  by  whom  the  case  was  eventually 
decided  in  plaintiff's  favour,  has  discussed  the  question  at  some 
length,  as  he  found  himself  unable  to  accept  the  contrary 
opinion  indicated  by  his  predecessor  when  ordering  a  remand 
enquiry  on  certain  points  which  are  not  now  in  dispute.  After 
hearing  alignment  in  favour  of  the  vendees  we  have  no  hesitation 
in  saying  that  the  plaintiff  has  been  rightly  given  a  decree. 

The  question  involved  is  of  some  irapoi-tance.  Section  12 
of  the  Pre-emption  Act  applies  equally  to  agricultural  land  and 
to  village  immovable  property,  and,  if  the  contention  of  the 
vendees  is  allowed,  it  would  apparently  follow  that  they  or  any 
other  house-holders  in  the  ahadi  would  have  pre-  emptive  right 
in  the  village  lands  in  their  alleged  capacity  as  owners  of  the 
estate.  We  cannot  agree  that  there  is  an}-  justification  for  so 
extravagant  a  conclusion  even  if  we  admit  the  argument  that 
the  village  ahadi  is  part  of  the  estate,  according  to  the  definition 
of  "estate"  in  section  3  (1),  Punjab  Land  Revenue  Act.  The 
conclusion,  if  allowed,  would  strike  at  the  root  of  the  Pre-emption 
Act. 

There  are  no  previous  rulings  precisely  in  point,  but  we 
may  refer  to  153  P.  R.  1888  (Phallu  v.  MtiJcarrah)  (1),  and  96, 
P.  R.  18'*8  (Man  Sijigh  v.  Dip    Singh)  (J),  as  showing  the  view 


(I):i53  P.  R.  1888.  (2)  96  P.  R.  1898. 
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held  by  the  Chief  Court  in  corresponding  cases  covered  by 
section  12,  Punjab  Laws  Act.  We  cannot  press  these  rulings 
too  far,  as  the  language  used  in  the  Punjab  Laws  Act  is  not  the 
same,  the  expression  "  owner  of  the  estate"  being  there  repre- 
sented by  the  words  "  landholders  or  landowners,"  but  in 
principle  there  is  no  distinctiou.  The  same  principle  was 
adopted  in  Civil  Appeal  No.  377  of  l902,  published  as  Punjab 
Law  Reporter  109  of  190"^,  (Sham  Sundar  v.  Sodhi  Earbans 
Shigh)  (3),  which  was  however  also  a  case  under  the  Punjab 
Laws  Act. 

51  P.  B.  1907  (Harjallu  Mai  v.  Nathu  Bam)  (4)  has  been 
quoted  in  support  of  the  appellants,  but  any  remaiks  there 
made  bearing  at  all  on  the  point  were  in  the  nature  of  obiter 
dicta,  as  the  pre-eniptor's  claim  was  there  disallowed  on  another 
ground.  22  P.  B.  1906  (Haidar  v.  IsJiwar  Das)  (5),  i-eferred  to 
in  that  ruling,  is  also  not  in  point  as  "  agricultural  land"  is  now 
fully  defined  by  section  3(1),  Pre-emption  Act.  No  definite 
opinion  was  given  on  the  point  now  discussed  in  89  P.  B.  1910 
{Devi  Vial  v.  Muhamviad  Amin)  (1). 

It  appears  to  us  quite  impossible  to  give  a  strained  inter, 
pretation  to  the  term  "  owner  of  the  estate"  as  including  owners 
of  houses  in  the  abadi,  merely  because  the  ahadi  may  be 
technically  part  of  the  estate.  We  entertain  no  doubt  that  the 
law  was  intended  to  exclude  mere  house-holders,  and  we  do  not 
even  think  that  a  pedantically  literal  construction  of  the 
words  "  owner  of  the  estate"  would  justify  an  extention  or 
application  of  the  term  in  a  manner  which  is  so  clearly  opposed 
to  the  whole  principle  upon  which  the  Pre-emption  Act  is 
based.  To  justify  such  construction  we  should  have  to  read 
the  words  "  owner  of  the  estate"  gs  synonymous  with  the 
woids  "  owner  in  the  estate"  and  we  have  no  authority  for 
doing  so.  We  think  that  the  proper  view  is  to  take  the  words 
used  in  their  generally  accepted  meaning,  as  understood  in 
Revenue  literature  and  as  connoting  exclusively  what  is  usually 
described  as  the  proprietary  body  of  the  village.  The  contention 
of  the  vendees  is  accordingly  rejected  and  their  appeal  is 
dismissed  with  costs. 

Appeal  dismissed. 


(1)  109  P.  L.  R.  1908.  (3)  22  P.  R.  1906. 

(2)  51  P.  R,  1907.  (4)  89  P.  R.  1910. 
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No.  107. 

Before  Hon.  Sir  Arthur  Eeid,  Kt.,  Chief  Judge,  and  Bon. 
Mr.  JiLstice  Kensington. 

CHETU— (Defendant)— APPELLANT 

Versus 

JAW  AND  SINGH  AND  OTHERS— (Plaintiffs)  — 

RESPONDENTS. 

Civil  Appeal  No.  268  of  1910. 

Custom— adoption— J  at  Sikhs,  Tarn  Taran  tahsil,  Amritsar  District- 
not  succeed  collaterally. 

Held,  that  among  .Tat  Sikhs  of  the  Tarn  Taran  tahsil,  Amritsar  District, 
adopted  son  appointed  by  the  usual  customaiy  method  does  not  succeed  to 
Dllaterals  as  his  adoptive  father's  representative. 

further  appeal   from  the  decree   of  W.  A.  Le  Rossi gnal,   Esquire, 
Divisional  .Tmlgc,  at  Amritsar,  dated  the  7th  December  1909. 

Niind  Lai,  for  appellant. 

Gokal  Chand,  for  respondents. 

The  judgment  of  the  Coui't  was  delivered  bj — 

Sir  Arthur  Rkiu,  C.  J.— The   facts  are  stated  in  the  judg-     28th  May  1913. 
lent  of  the  lower  Appellate  Court.     The  question  for  considera- 
tion is  whether  the  appellant,  who  was   adopted  by  his  paternal 
[•eat-uncle,  is  entitled  to  succeed  to  collaterals  as  representative 
)f  his  adoptive  father  who   has  died  during   the  lifetime  of  his 
latural  father. 

The  parties  are  Jat  Sikhs  of  the  Tarn  Tar^n  tahsil,  Amrit- 
sar, and  the  adoption  was  the  usu^l  customary  appointment  of 
m  heir.  There  is  no  force  in  the  contention  for  the  appellant 
that  the  adoption  was  a  formal  adoption  under  the  Hindu  Law. 
Phe  will  of  the  adoptive  father,  dated  August  18S8,  does  not 
support  the  contention  and  there  is  no  evidence  of  any  value  in 
ipport  of  it. 

The   general  rule   for   which  ample  authority   is  cited    in 

lArticle  49  of  Rattigan's    Digest   of  Customary   Law,  is  that  an 

leii' appointed  under  Customary   Law  does  not    bcquire  a  right 

succeed  to  the  collateral  relatives  of  the   person  who  appoints 

lim,  inasmuch  as  the  relationship  established  between  him  and 

the  appointer  is  purely  personal. 

Of  the  authorities  cited  for  the  appellant  14  P.  E.  1884 
[Jawala  Singh  v.  Mus8'<mmat  Lachmi)  (1),  lays  down  the  rule 
that,  although  a  formal  adoption  would  give  a  right  of  succession 
to  collaterals  the  mere    appointment  of  an  heir  would  not  have 

(IjlU  P.  i?.  1884. 
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that  effect.  In4P.  i?.  i906  (Makhan  Singh  v.  Dulo)  (1),  it 
w«s  lield  that  the  custom  among  the  Chima  Jats  of  the  Daska 
taJisil,  Sialkot,  as  proved  by  the  Riwaj-i-am  and  some  instances, 
entitled  the  adopted  son  to  succeed  to  his  adoptive  father's 
collaterals. 

This  adoption  was  apparently  a  customary  appointment  of 
pn  heir,  but  in  50  P.  i?.  1908  {Earn  Bitta  v.  Taliht  Mai)  (2), 
this  ruling  was  differed  from  and  it  was  held  that  the  weight  of 
authority  was  against  the  right  to  collateral  succession.  In  103 
P.  K.  \909  (Dill  Singh  y.  Sewa  Singh)  (3),  it  was  held  that 
tlie  record  of  rights,  supported  by  instances,  established  the 
right  among  Jat  Sikhs  of  the  Moga  tahsil,  Perozepore,  of  an 
adopted  son  who  ss-as  of  the  same  got  as  the  adoptive  father  to 
succeed  colUtei^ally  in  the  family  of  the  adoptive  father. 

In  the  present  case  neither  the  Record  of  Rights  nor  the 
Customary  Law  of  the  tahsil  or  district  nor  instances  have  been 
cited  in  support  of  the  right  set  up  by  the  appellant,  and  on  the 
record  »s  it  stands,  it  cannot  be  held  that  that  right  has  been 
established. 

Counsel  for  the  appellant  has  failed  to  establish  any  case 
for  further  enquiry,  and  even  if,  on  the  day  on  which  judgment 
was  delivered  in  the  Court  of  first  instance,  the  one  or  the  other 
of  the  respondents  told  the  appellant  that  the  case  should  be 
compromised,  the  appellant  had  had  ample  opportunity  of 
producing  evidence  in  support  of  his  case  and,  in  our  opinion,  no 
further  opportunity  of  adducing  evidence  should  be  allowed. 

The  appeal  fails  and  is  dismissed  with  costs. 

—  Appeal  dismissed. 

No.  108. 

Before  Hon.  Mr.  Justice  Robertson,  Hon.  Mr.  Justice  Johnstone, 

Hon.  Mr.  Justice  Rattigan  and  Hon.  Mr.  Jicstice  Chevis. 

MUSSAMMAT  RAM  DEVI— (Defendant) -APPELLANT 

Versus 
MUSSAMMAT  SHIV  DEVI— (Plaintiff)— AND 
MUSSAMMAT  KIRPO—( Defendant)— 
RESPONDENTS. 
Civil  Appeal  No.  810  of  1908. 
Custom — widoics    estate— when    unchastity  causes    forfeiture — whether 
alienations  by  widow,  before  suit  has  been  brought  by  reversioners  to  dispotsesg 
her,  are  affected  by  her  previous  unchastity. 

Held  b}'  the  Full  Bench,  that  the  principle  laid  down  in  the  judgment  of 
the  Division  Bench  in  the  Civil  Appeal  No.  1161  of  1904  {Bainta  v.  Achhar)  (4j 
does  not  apply  to  the  case  of  an  alienation  bj'  a  widow  without  consideration 
and  in  favour  of  a  person  with  whom  she  has  illicit  relations. 

(Ij  4  P.  R.  1906.  (3J  103  P.  R.  1909. 

(2j  50  P.  R.  190S.  (4;  188  P.  L.  R.  1905. 
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Held,  by  Johnstone  and  Cheris,  JJ.,  that  the  forfeiture  which  unchastity 
involves  comes  into  force  as  against  a  widow  and  also  against  any  person  in 
whose  favour  she  has  alienated  her  husband's  land,  other  than  a  person  who 
is  a  bond  fide  alienee  for  consideration,  with  effect  iwm.  the  date 
of  the  unchastity  and  not  merely  from  the  date  of  institution  of  a  suit  by 
the  reversioners. 

The  difference  between   the  effect  of  remarriage  and  unchastity  on  the 
status  of  a  widow,  explained  by  Robertson,  J. 

First  appeal  from  the  order  of  Lola  Diwan  Chand,  District  Judge, 
Hoshiarpur  District,  dated  the  30th  March   1908. 

Muhammad  Shafi  and  Suudar  Das,  for  appellant. 
Beechey,  for  respondent. 

The  following  orders  were  passed — 

RoBERTSOx,  J. — I  think  this  reference  can  be  disposed  23rd  Nov,  19\\. 
of  very  shortly.  It  appears  to  me  that  it  was  the  result  of  a 
little  misunderstanding  due  to  the  desire,  which  I  appreciate, 
of  my  brothers  Johnstone  and  Chevis,  J  J.,  not  to  appear  to 
disi*egard  what  was  understood  to  be  l^id  down  in  the  unpub- 
lished judgment  by  Mr.  Justice  Rattigan  and  myself  in  case 
No.  1161  of  190-i  (printed  as  No.  I8S  of  1905  of  the  Punjab 
Law  Reporter)   (1). 

We  are  all  agreed  that  that  judgment  does  not  govern  the 
case  now  before  us,  and  that  it  is  therefore  unnecessary  to 
discuss  any  of  the  other  points  raised.  This  reference  draws 
our  attention  to  the  danger  of  unauthorized  reporting.  It  may 
be  as  well  to  notice  what  the  judgment  in  No.  1161  of  1901!  (1) 
really  did  say. 

There  is  no  doubt  that  a  distinction  must  be  drawn  between 
the  nature  of  the  forfeiture  of  a  widow's  estate  by  a  widow 
who  remarries  and  by  a  widow  who  is  proved  to  be  unchaste. 
In  the  case  of  a  forfeiture  by  remarriage  throughout  the 
Province  the  woman  ceases  altogether  to  be  the  widow  of  her 
deceased  husband,  loses  all  riglits  and  every  kind  of  interest  in 
his  estate,  and  becomes  a  member  of  another  family.  The  case 
of  forfeitui-e  by  unchastity,  where  it  is  established,  is  diiferent. 
The  woman  does  not  cease  to  be  the  widow  of  her  deceased 
husband  nor  does  she  become  a  member  of  another  family. 
By  custom  she  forfeits  a  special  form  of  maintenance  recog- 
nized in  this  Province,  i.e.,  the  possession  for  life  of  her  husband's 
•state  and  it  is  a  question,  more  often  answered  perhaps  in  the 
aflSrmative  than  in  the  negative,  whether,  she  is  not  even  then 
entitled  to  maintenance  from  her  husband's  relatives. 

In  cases  where  she  is  held  to  be  still  entitled  to  maintenance 
though  not  to  possession  of  her   deceased   husband's  estate,    it 

'  (Ij  188  P.  L>  R.  1905. 
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may  be  said  that  what  occurs  as  a  result  of  unchastity  is  the 
substitution, of  one  form  of  maintenance  for  another  of  lesser 
extent  at  the  option  of  the  reversioners. 

In  the  judgment  in  No.  1161  of  190-i  (1)  which  was  given 
on  the  facts  of  a  particular  case,  it  was  found  that  a  widow  had 
made  an  alienation  in  good  faith  for  value  received  to  an  alienee 
who  had  nothing  to  put  him  on  his  guard,  no  action  having 
been  taken  by  the  reversioners  at  that  time,  to  deprive  the 
widow  of  the  estate.  It  was  held,  not  that  the  widow  could 
resist  the  claim  on  her  own  account,  but  that  the  equities  in 
favour  of  the  vendee,  a  purchaser  for  value  in  good  faith  before 
any  action  had  been  taken  by  the  reversioners,  were  so  strong 
that  the  Judges  considered  that  his  rights  could  not  be  affected 
^^by  a  subsequent  suit  on  the  part  of  the  reversioners  to  obtain 
possession  of  the  estate  on  the  ground  of  alienor's  unchastity. 
Indeed  in  that  case  the  Judges  were  by  no  means  convinced 
even  that  the  unchastity  had  occurred  before  the  transfer  (notice 
their  remarks  that  the  succession  could  not  be  considered  null 
and  void  ab  initio).  Certainly  the  reversioners  had  taken  no 
action  and  there  was  nothing  to  warn  the  purchaser. 

In  the  case  before  us  it  is  clearly  found  that  unchastity  forfeits 
the  rights  of  the  widow  to  retain  possession  of  the  estate  for  her 
maintenance  for  life.  The  alienee  was  a  donee  and  not  a  vendee 
for  value.  Moreover  the  estate  was  clearly  made  over  to  him 
in  consequence  of  his  illicit  relations  with  the  widow  and  with 
the  express  object  of  defeating  the  rights  of  the  reversioners. 
It  is  therefore  unnecessary  to  discuss  the  principles,  which  led 
to  the  judgment  in  No.  1161  of  1904  (1)  in  which  the  wording, 
as  it  was  a  decision  on  the  facts  of  the  particular  case  and  not 
intended  for  publication,  may  or  may  not  have  been  wide.  We 
hold  it  quite  inapplicable  to  the  case  before  us  where  unchastity 
forfeits  the  estate  of  a  widow  and  where  there  is  no  alienee 
for  value  in  good  faith  with  any  equities  at  all  in  his  favour  or 
whose  claims,  apart  from  those  of  the  widow,  require  to  be 
considered.  This  being  so  in  vicAv  of  the  findings  of  fact  in  the 
present  case,  and  the  facts  of  the  pievious  case  it  becomes 
unnecessary  to  discuss  the  second  part  of  the   leference. 

The  only  question  decided  by  tbis  Full  Bench  is  that  the 
judgment  in  No.  1 1 61  of  1904  (1)  does  not  govein  the  case  before 
us.  The  case  is  therefore  xeferred  back  to  the  Divisiou  Bench 
for  decision. 

Judgment  announced  on  i7th  November. 


(1)  188  F.  L.  R,  li)05. 
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Che  VIS,  J.— I  understand  that  my  learned  brothers  and  2yth  Nov.  1911. 
I  are  all  agreed  that  the  forfeiture  which  unchastity  involves 
comes  into  force,  as  against  the  widow  and  also  as  against  any 
person  in  whose  favour  she  has  alienated  the  land  other  than  a 
person  Avho  is  a  ?>oua^rfe  alienee  for  consideration,  with  effect 
from  the  date  of  the  unchastity  and  not  merely  from  the  date 
of  institution  of  a  suit  by  the  reversioners.  This  appeal's  to 
me  all  that  it  is  necessary  to  decide  for  the  pui-poses  of  the 
present  appeal  and  I  think  it  unnecessary  to  consider  the 
peculiar  case  of  a  bond  fide  alienee  for  consideration. 

I  agree  with  my  learned  brother,  Robertson,  that  the 
judgment  in  Civil  Appeal  Xo.  1161  of  1904  (I),  as  now  explained, 
does  not  govern  the  case  before  us.  It  is  now  unnecessary  to 
consider  the  second  question  referred  to  the  Full  Bench. 

Johnstone,  J. — I  concur  in  the   observations  of  my    brother     29^/i  A^'of,  19J1. 
Chevis. 

Rattigan,  J. — I  agree  that  the  judgment  in  Civil  Appeal  30th  Nov.  19H. 
No.  1161  of  190-i  is  nob  relevant  to  the  present  case,  decided 
as  the  former  appeal  was  upon  its  peculiar  facts.  As  at  present 
advised,  I  see  no  reason  to  question  the  general  soundness  of 
the  proposition  stated  by  my  brother  Chevis,  but  it  is  not 
necessary  for  us  to  give  a  definite  opinion  thereon,  especially  as 
the  point  has  not  been  argued  befoi'e  us  and  incidental  questions 
of  some  importance  may  have  to  be  considered  before  a  final 
decision  can  be  given. 

Robertson,  J.— 1  agree.  ^Ofh  Nov.  1911. 


No.  109. 

Before  Hon.  Mr.  Justice  Shah  Din  and  Hon.  Mr. 
Justice  Scott-Smith. 

FATEH  CHAND—CDefkndaxt)— APPELLANT, 
Versus 
MUSSAMMAT  MENGHI  BAI  AND  OTHERS— (Plaintiffs)— 
RESPONDENTS. 

Civil  Appeal  No.  1306  of  1911. 

Civil  Procedure  Code,  18'82  and  l^OS— declaratory  decree— steiis  to 
keep  alive— review— application  for— where  no  application  was  made  to  set 
aside  dismissal  for  default. 

Where  Mussamraat  M.  B.  obtained  a  decree  on  an  award  granting 
her  a  sum  of  Rs.  12,000  and  declaring  that  certain  factories  should  be 
fajTiothecated  to  her  as  ;?ccurity  for  the  amount — 

(l;  188  F.  L.  R.  1905. 
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Held,  that  assuming  that  no  applications  for  execution  of  her  decree 
had  been  made  by  Mussammat  M.  B.  •within  the  prescribed  periods 
of  limitation,  the  decree  being  substantially  a  declaratory  one,  inas- 
much as  it  created  a  judicial  hypothec  or  lien  in  her  favour,  such  lien 
would  not  cease  to  exist  if  no  applications  for  execution  had  been  made 
in  accordance  with  the  provisions  of  article  179,  schedule  II,  Limitation 
Act,  1877. 

Held  also,  that  inasmuch  as  in  pre^dous  execution  proceedings 
between  the  same  parties  it  had  been  decided  that  the  decree  of  Mussam- 
mat M.  B.  had  been  kept-  alive  by  successive  applications,  such 
decision  was  binding  on  the  parties  and  the  question  could  not  be 
re-opened. 

Held  further,  that  where  a  suit  has  been  dismissed  for  default,  it 
is  competent  to  the  Court  in  which  the  suit  was  so  dismissed,  to  entertain 
and  grant  an  application  for  review  of  judgment,  though  no  application  had 
been  made  to  sot  aside  the  order  of  dismissal  under  section  103,  Civil 
Procedure  Code,  1882  ; 

that  though  it  was  competent  to  a  party  to  tako'  exception  to  the 
gi-anting  of  a  review  by  a  subordinate  Court  in  the  appeal  from  its 
final  decree,  such  objection  must  be  limited  to  the  three  grounds  specified 
in  order  17,  rule  7,  Civil  Procedure  Code,  1908  ;  and 

that  in  any  case  rule  I,  sub-rule  1  of  order  47,  Civil  Procedure  Code, 
1908,  was  so  wide  in  its  terms  that  the  order  of  a  subordinate  Court 
entertaining  and  granting  a  review  under  the  circumstances  set  out  above, 
would  be  intra  vires  and  eifectual. 

15  P.  R.  1897  (Nur  Muhammad  v.  Dina)  (1),  33  P.  R.  1909  {Inder 
Singh  v.  Ravi  Si7igh)  (2),  Koilosh  Mondol  v,  Nabadwip  Chandra  Kar  (3), 
Raj  Narain  Purkait  v.  Ananga  Mohan  Bhandri  {4),  referred  to. 

Further  ajypeal  from  tJie  decree  of  M.  L,  Waring,  Esqtcire,  Divisional 
Judge,  MuUan  Division,  dated,  the  \9th  August  1911. 

Sheo  Narain,  for  appellant. 

Muhammad  Sliafi,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by— 
^Oi^ft  March  1913  Shaii  Din,  J. — This  appeal  is  connected  with  Civil  Revisions 

Nos.  2687   and   2688   of  1911  and  they    can  all  be  conveniently 
disposed  of  in  one  judgment. 

For  a  better  understanding  of  the  facts  of  the  litigation 
which  has  given  rise  'o  this  appeal  and  the  connected  petitions 
for  revision  it  is  necessary  to  refer  to  the  judgment  of  this 
Court  in  Civil  Appeal  No.  1038  of  1907,  Mussammat  Menghi 
Bai  and  others,  defendants-appellants  v.  Fateh  Chand,  plaintiff- 
respondent,  which  was  decided  on  the  23rd  March  1911.  The 
following  extract   from    that  judgment   contains  the   essential 

facts  : — 

"  Nebhan  Das  and  his  son  Ghansham  Das  traded  as 
"  bankers.      Finding   themselves   in   financial   difficulties   they 

(1)  15  P.  R.  1897.  (3)  (1896)  2  Cal.  W.  N.  318. 

(2)  33  P.  R.  1909.  (4)  (1899)  /.  L.  R.  26  Cal,  598. 


December,  1913.  ]  CIVIL  JUDGMENTS— No.  109.  403 


"  called  together  their  ci'editors,  one  of  whom  was  Fateb 
"  Chand,  on  the  2nd  of  May  1901,  and  attempted  to  effect  a 
"  settlement  with  them.  This  attempt  failed  and  on  8th  of  May 
"  1901,  Nebhan  Das  and  Ghansham  Das  went  off  to  Shikarpur. 
"  On  the  10th  May  an  agreement  to  refer  to  arbiti'ation  was 
"  drawn  up  between  them  and  Mussammat  Menghi  Bai,  wife  of 
"  Nebhan  Das,  and  Mussammat  Pewand  Bai,  her  mother. 
"  The  arbitrator,  Tara  Chand,  gave  his  award  the  same  day 
"  awarding  a  sum  of  Rs.  12,000  as  due  by  Nebhan  Das  and 
"  Ghansham  Das  to  Mussammat  ^longhi  Bai  and  declaring  that 
"  certain  factories  sliould  be  hypothecated  to  her  as  security 
"  for  her  debt.  On  the  1  lih  of  May  an  application  was  made 
*'  to  the  Court  of  the  District  Judge,  Shikarpur,  for  the  award 
"  to  be  filed.  Nebhan  Das  and  Ghansham  Das  appeared  in 
"  Court  and  the  award  was  filed  and  decree  passed  in  accordance 
"  with  it  on  the  same  day.  On  the  2 1st  May  1901  Fateh  Chand 
"  brought  a  suit  Hgainst  Xebhan  Das  and  Ghansham  Das  in 
"  the  Court  of  the  District  Judge  at  Multan,  and  in  June  1901 
"  he  brought  a  second  suit  against  them.  Having  got  decrees 
"  he  attempted  to  proceed  against  the  factories,  but  was 
"  confronted  with  the  decree  of  the  Shikarpur  Court.  The 
"  summary  pi^oceedings  having  been  decided  against  him, 
"  Fateh  Chand  has  now  lodged  this  suit  asking  fur  a  decree  to 
"  set  aside  the  decree  of  the  Shikarpur  Court  as  obtained  by 
"  fraud  and  to  declare  that  the  factoines  are  liable  to  attachment 
"  and  sale  in  execution  of  his  decrees.  The  fiirst  Court  has 
*'  found  that  the  plaintiff  has  failed  to  prove  that  the  Shikar- 
"  pur  decree  was  obtained  by  fraud.  The  learned  Divisional 
"  Judge  holds  that  the  decree  was  fraudulent  and  has  decreed 
"  the  present  claim.  Mussammat  Menghi  Bai  appeals  to  this 
"  Court.  This  case  has  been  pending  for  several  years  chiefly 
"  owing  to  the  fact  that  the  appeal  to  the  Divisional  Judge 
"  was  at  first  returned  by  him  on  the  ground  that  appeal  lay 
"  to  the  Chief  Court.  The  appeal  from  the  order  of  the 
"  Divisional  Judge  was  then  presented  to  this  Court,  which 
"  held  that  appeal  lay  to  the  Divisional  Court.  The  appeal 
"  was  then  presented  for  the  second  time  in  the  Court  of  the 
*'  Divisional  Judge." 

After  a  full  discussion  of  the  various  points  raised  in  the 
case  on  both  sides  this  Court  came  to  the  conclusion  that  the 
then  plaintiff  Fateh  Chand  had  failed  to  prove  that  the  decree 
of  the  Shikarpur  Court,  dated  the  11th  May  1901,  had  been 
obtained  by  Mussammat  Menghi  Bai  by  fraud  ;  and  in  accordance 
with  that  finding  the  decree  of  the  District  Judge  dismissing 
the  suit  of  Fateh*  Chand   was   restored.      Fateh  Chand'a   suit, 


404  CIVIL  JUDGMENTS— No.  109.  [Record, 

which  terminated  in  the  decree  of  this  Court,  dated  the  23rd 
March  1911,  was  instituted  on  the  5th  November  1901  ;  and  the 
litigation  between  the  parties  occapied  a  period  of  about  ten 
years,  because,  as  explained  in  the  judgment  of  this  Court, 
owing  to  a  mistaken  idea  as  to  the  jurisdictional  value  of  the 
suit,  the  appeal  from  the  decree  of  the  District  Jndge  was  at 
first  presented  to  this  Court  and  was  then  returned  for  presenta- 
tion in  the  Divisional  Court,  and  in  the  end  a  further  appeal 
was  preferred  to  tliis  Couxi:  again. 

To  explain  matters  a  little  more  fully,  it  is  necessary  to 
.state  that  the  execntioii  proceedings  in  respect  of  the  decree 
obtained  by  Fateh  Chand  against  Nebhau  Das  and  Ghansham 
Das  on  the  29th  October  1901,  which  were  started  soon  after  the 
date  of  the  decree,  continued  after  the  institution  of  his  suit 
on  5th' November  1901,  and  the  proprietary  i-ights  of  the 
judgment- debtors  in  the  two  factories  situate  in  iara/ Daira, 
tahsil  Multan,  were  placed  under  attachment.  On  the  4th 
July  1901,  Mussammat  Menghi  Bai  had  also  made  an  applica- 
tion for  execution  of  the  Shikarpur  decree  of  the  11th  ^lay 
1901  by  attachment  of  the  factories  in  question,  and  the  two 
decree-holders,  Fateh  Chand  and  Mussammat  Menghi  Bai, 
came  into  conflict  with  each  other  in  the  course  of  the  execution 
proceedings.  On  the  1 7th  February  1902  the  District  Judge 
V  of  Multan  made  an  order  to  the  effect  that  the  above-mentioned 

factories  be  sold  by  auction  in  execution  of  Fateh  Chand's 
decree  subject  to  the  right,  title  and  interest  of  Mussammat 
Menghi  Bai  under  her  decree  of  the  1 1th  May  1901,  Accord- 
ingly, on  the  12th  March  1902,  Fateh  Chand  amended  the  plaint 
which  he  had  already  filed  on  the  5th  November  1901  setting 
out  the  facts  connected  with  the  execution  of  his  own  decree 
and  that  of  Mussammat  Menghi  Bai,  respectively,  and  praying 
for  a  declaration  that  the  decree  of  the  11th  May  1901  was 
collusive  and  fraudulent  and  as  such  void  against  Fateh  Chand. 
The  proceedings  in  the  suit  were  protracted,  and  ended,  as  we 
have  seen,  in  the  decree  of  this  Court,  dated  the  23rd  March 
1911.  Meanwhile,  out  of  the  execution  pi'oceedings  connected 
with  the  two  decx'ees  referred  to  above  there  arose  several  suits 
which  can  be  conveniently  specified  in  this  place  :  — 

(1).  Suit  No.  116  of  1905  instituted  on  tho  21st  December 
1905  in  the  Court  of  the  District  Judge,  Multan  (Lala  Tikan 
Lai)  by  Mussammat  Menghi  Bai  against  Fateh  Chand,  decree- 
holder,  and  Nebhan  Das  and  Ghansham  Das,  judgment- debtors. 
This  suit  was  for  a  declaration  to  the  effect  that  the  plaintiff 
was  the  owner  of  and  was  entitled  to  get  the  shai^e  of  the  profit* 
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for  the  years  190-i  and  I905iu  re.spect  of  tile  factory  known 
as  Nebhan  DasGhau.sham  Das,  situate  at  Multan,  out  of 
the  Pool  of  21  (twenty-one)  cotton  factories  at  ^Inltan,  and 
that  the  said  profits  were  not  liable  to  be  attached  and  sold 
in  execntion  of  the  deci-ee  of  Fateb  Chand  against  Nebhan  Das 
and  Ghansham  Das. 

(2).  Suit  N'o.  124  of  1907  instituted  on  the  1st  October 
1907  in  the  Court  of  the  Distinct  Judge,  Multan  (Mr.  Spencer) 
by  Dukh  Banjhan  Lai  (wbo  had  been  appoiiated  receiver  by  the 
District  Judge  in  June  1907  in  the  course  of  execution  proceed- 
ings arising  out  of  Fateh  Chand's  deci^ee  of  the  29th  October 
1901)  against  the  proprietors  of  the  firm  of  Volkart  Brot'iers, 
Multan,  and  Mussammat  Menghi  Bai  for  recovery  of  Rs.  3,200, 
on  account  of  profits  of  the  above-mentioned  factories,  together 
with  interest,  alleged  to  have  acctued  from  the  9th  November 
1903  to  the  end  of  June  190J=. 

(3).  Suit  No.  126  of  1908  and  (4)  Suit  No.  127  of  1908 
instituted  on  the  8th  June  1908  in  the  Court  of  the  District 
Judge,  Multan  (Mr.  Spencer)  by  Mussammat  Menghi  Bai 
against  the  same  three  defendants  as  meuti'ined  above.  Suit 
No  126  was  for  a  declaration  that  the  profits  of  the  factoiy 
known  as  that  of  Nebhau  Das  and  Ghansham  Das,  situate  at 
Tarnf  Daira,  for  the  years  1903  and  1904  were  not  liable  t  >  be 
attached  and  sold  in  execution  of  Fatteh  Chand's  decree  against 
the  other  defendants  and  that  the  said  profits  belonged  to  the 
plaintiff.  Suit  No.  127  was  for  a  declaration  that  the  above- 
mentioned  factory,  and  the  one -eighteenth  share  of  the  factory, 
called  Choth  Ram  Factory,  was  liable  to  be  attached  and  sold 
in  execution  of  the  decree  of  Fateh  Chand  against  the  other 
two  defendants  subject  to  the  plaintiff's  charge  of  Rs.  1 2,000 
as  declared  by  the  decree  of  the  ]  1th  May  1901. 

The  suit  of  J 905  was  dismissed  by  the  Disti-ict  Judge 
(Lala  Tikan  Lnl)  on  the  15th  June  1907,  simply  and  solely  on 
the  ground  that,  as  the  decree  of  the  Shikarpur  Court,  dated 
the  11th  May  1901,  on  which  the  rights  of  Mussammat  Menghi 
Bai  wei-e  based,  had  been  held  to  be  a  fraudulent  one  and  cis 
such  void  as  against  Fateh  Chand,  by  the  Divisional  Judge, 
^Inltan,  in  his  judgment,  dated  the  6th  June  1907,  the  suit  must 
necessarily  fail.  Similarly,  the  two  suits  of  1908  were  also 
dismissed  by  Mr.  Spencer,  District  Judge,  on  the  21st  May  1910 
on  precisely  the  same  ground.  From  the  decrees  of  the  District 
Judge  in  these  three  suits  appeals  were  preferred  to  the 
Divisional  Couit,  and  the  learned  Divisional  Judge  disposed  of 
all  the  appeals  together  in  his  judgment,  dated  the  19th  August 
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1911  holding  that,  since  the  Chief  Court  had,  in  its  judgment 
of  the  23rd  March  1911  in  the  case  between  the  same  parties, 
held  that  the  Shikai'pur  decree,  dated  the  11th  May  1901,  was 
not  fraudulent,  and  was  not,  therefore,  void  as  against  Fateh 
Chand,  Mnssammat  Menghi  Bai  was  entitled  to  the  declaration 
prayed  for  in  each  of  her  three  suits.  The  Divisional  Judge 
accordingly  granted  her  the  declarations  prayed  for  ;  and  from 
the  decree  thus  passed  in  her  favour  three  separate  further 
appeals  have  been  instituted  in  this  Court,  namely,  appeals 
Nos.  1306,  1307  and  1309  of  1911. 

The  suit  of  Diikh  Banjhan  Lai,  No.  124  of  1907,  was 
dismissed  by'  the  District  Judge  against  all  the  defendants, 
including  Mussammat  INfenghi  Bai,  and  the  decree  of  the 
District  .Judge  was  upheld  on  appeal  by  the  Divisional  Judge 
in  a  separate  judgment,  dated  the  19th  August  1911.  From  the 
decree  of  the  Divisional  Judge  in  that  case  a  further  appeal 
has  also  been  preferred  to  this  Court  by  Dukh  Banjhan  Lai — 
appeal  No.  1308  of  1911. 

Appeals  Nos.  1807,  1308  and  ''309  arise  out  of  three  suits 
regarding  the  profits  of  the  two  factories  at  Taraf  Daira, 
originally  owned  by  Nebhan  Das  and  Ghansham  Das,  and 
they  will  be  disposed  of  together  in  a  separate  judgment. 

For  our  present  purposes,    we    are    concerned   with    appeal 

No.  1306  of  1911,  which  relates  to  the  alleged  lien  of  Mussammat 

Menghi  Bai  to  the  extent  of  Rs.  12,000  on  the  two   factories   of 

Nebhan    Das  and    Ghansham    Das,   and  with    Civil    Revisions 

Nos,  2687  and  2688  of  1911  which  are  connected  with   the   said 

appeal.     The  first  question  for    decision,    which  is   common    to 

'      the  appeal  and  to  the  two  petitions  for  revision,    is  this  :     Suits 

\      Nos.  126  and  127  of  1908,  in  both  of  which  Mussammat  Menghi 

:      Bai  was  plaintiff,  were  fixed  for  hearing  on  the  1st  October  1908, 

but   on    that   date    neither  Mussammat   Menghi    Bai    nor    hei' 

pleader  appeared  in  Court.     In  suit  No.  126  Fateh    Chand   and 

Dukh    Banjhan   Lai,  defendants,    wei-e    present ;    and    in  suit 

':      No.  127  Fateh  Chand,  defendant  No.  1,  alone  was    present  from 

j       among    the     defendants.      Both    the    suits     were    accordingly 

dismissed   by  the   District   Judge     in    default   of    prosecution. 

These  orders  of  dimissal  wei*e  passed  under  section  102,    Civil 

Procedure  Code,  1882.     No  application    for   the  restoration   of 

either  of  the  two  suits  was   made  within  the    prescribed  period 

of  limitation   by   or  on    behalf  of  Mussammat  Menghi  Bai,  but 

on  the  22nd  December  1908  an  application  for  review  in  respect 

of  each  order  of  dismissal    was    made    by   Mussammat  Menghi 

iPai's   pleader,  ai)d   after   issuing  notice   to  the   other  side  the 
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District  Judge   set  aside    the   order   of  dismissal   in  each  suit 
and  restored  it  to  the  pending  file  on  the  23rd  April  1909. 

An  appeal  by  Fateh  Chand  was  preferred  in  each  case  to  the 
Divisional  Court  from  the  order  accepting  the  application  for 
review  ;  but  the  Divisional  Judge  by  his  order,  dated  the  19th 
August  1911,  held  that  no  appeal  lay  to  him  from  the  orders 
in  question.  Meanwhile  the  Distiict  Judge  proceeded  with 
each  suit  and  dismissed  it  on  the  merits  on  the  21st  May 
1910.  The  two  petitions  for  revision  above  referred  to  impugn 
the  order  of  the  District  Judge,  dated  the  23rd  April  1909,  as 
having  been  passed  without  jurisdiction,  and  the  first  ground 
of  appeal  in  appeal  No.  1306  and  in  appeal  No.  1307  also  raises 
the  same  point.  It  has  been  urged  by  Pandit  Sheo  Narain  on 
behalf  of  Fateh  Chand  that  the  application  for  review  filed  by 
Mussammat  Menghi  Bai  in  connection  with  the  orders  of 
dismissal  for  default  in  each  suit  (printed  at  page  3  of  the 
paper  book  in  Civil  Revision  No.  2687)  discloses  no  valid 
ground  for  setting  aside  the  orders  in  question,  and  that,  since 
the  period  of  limitation  for  making  an  application  under 
section  103,  Civil  Procedure  Code,  1882,  to  set  aside  the  order 
of  dismissal  had  expired,  no  application  for  review  could  be 
entertained  by  the  District  Judge  in  respect  of  the  said  orders. 
In  support  of  this  contention  reliance  has  been  placed  on  1 5 
P.  B.  18P7  {Nur  Miihammad  v.  Viiia)  (!),  33  P.  B.  1909  (Inder 
Singh  V.  Bam  Singh)  (2)  and  {Koilosh  Mondol  v.  Nabadioip 
Chandra  Kar)  (3). 

It  is  unnecessary  for  us  to  discuss  at  any  length 
the  applicability  of  these  rulings  to  the  present  case,  as 
we  think  that  under  order  XL VII,  lule  7  (1),  Civil  Procedure 
Code,  an  objection  to  the  granting  of  an  application  for  review 
by  a  subordinate  Court  can  be  taken  in  the  appeal  from  its 
final  decree  in  the  suit  only  upon  one  of  the  three  grounds 
specified  in  the  said  sub-rule,  and  admittedly  in  the  present 
case  no  such  ground  exists.  Even  if  the  aforesaid  provisions 
do  not  govern  a  case  of  this  kind,  we  are  quite  clear  that  rule  I, 
sub-rule  I,  of  order  XL VII  is  so  wide  in  its  terms  that  the 
District  Judo"e  was  competent  under  that  rule  to  entertain  the 
application  for  review  in  question,  and  his  order  granting  the 
application  for  review  was,  in  our  opinion,  intra  vires. 

No.  \b  P.  B.  1897  {Nur  Muhaimnad  v.  Dina)  (1),  on  whict 
great  stress  has  been  laid  by  Pandit  Sheo  Narain,  does  not  lay 
down  that,  under  circumstances  similar  to  those  of  the  piesent 
case,  the  Court  has  no  jurisdiction  to  entertain  an  application  for 


(1)  15  P.  B.  1897.  (2;  33  P.  R.  1909. 

^  ^  (3)  (1896)  2  Cat.  W.  N.  31S. 
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review  ;  what  was  held  there  Avas  that  iu  that  case  the  applica- 
tion for  review  had  been  improperly  entertained.  So  far  as  the 
question  of  jurisdiction  is  concerned,  we  concur  in  the  view  of 
the  law  as  laid  down  in  Raj  Narain  Purkait  v.  Ananga  Mohan 
Bhandri  (1).  We  accordingly  hold  that  the  District  Judge 
was  perfectly  competent  to  entertain  the  application  for  review 
made  by  Mussammat  Menghi  Bai  in  each  of  the  two  suits 
pending  in  his  Court ;  and  if  he  thought  that  there  was  suflScient 
cause  for  i-eviewing  his  order  of  dismissal  for  default  he  had 
power  to  set  that  order  aside.  The  first  ground  of  appeal  in 
appeals  Nos.  1306  and  1307  is,  therefore,  untenable  and  is 
[over-ruled.  It  follows  that  the  petitions  for  revision  Nos.  2687 
\  and  2688  of  1911  also  fail,  and  they  are  accordingly  dismissed 
with  costs. 

As  regards  the  second  ground  of  appeal,  in  appeal  No.  1306, 
.  it  has  been  urged  that  the  Shikarpur  decree  having  been  passed 
in  1901  and  not  having  been  kept  alive  by  applications  for  its 
execution  being  made  in  accordance  with  law  within  the 
pi-escribed  period  of  limitation,  could  not  be  enforced  at  the 
time  when  the  decree-holder,  Mussammat  Menghi  Bai,  institufed 
the  diiferent  suits  out  of  whicJi  the  connected  appeals  have 
ai'isen,  al^d  that  therefore  the  said  suits  must  be  dismissed. 
To  this  argumeirt  the  reply  is  two-fold.  In  the  first  place,  it 
seems  to  us  that  the  decree  of  the  Shikarprrr  Court  in  favour 
of  Mussammat  Menghi  Bai  is  substantially  a  declaratory  one, 
inasmuch  as  it  creates  a  judicial  hypothec  or  a  lien  in  her 
favour  on  the  property  of  the  judgment-debtors,  Nebhan  Das 
and  Ghansham  Das,  to  the  extent  of  Rs.  12,000  ;  and  it  is 
difficult  to  see  how  that  lien  would  cease  to  exist  if  an  applica- 
tion for  execution  of  the  said  decree  has  not  been  made  in 
accordance  with  the  provisions  of  article  179  of  the  secorid 
schedule  of  the  Limitation  Act,  1877.  In  the  second  place,  the 
order  of  Mr.  Parker,  the  District  Judge,  dated  the  4th  Jarruary 
1912,  which  was  passed  in  the  course  of  execution  proceedings 
to  which  Fateh  Chand  was  a  party,  decides  that  the  decree  of 
the  11th  May  1901  has  been  kept  alive  by  successive  applica- 
tions for  execution  being  made  by  the  decree-holder  and  by 
regular  acknowledgments  by  the  judgment-debtors  which  are 
valid  under  the  Limitation  Act  ;  and  Pandit  Sheo  Narain  has 
not  shown  us  how  his  client  is  not  bound  by  that  order,  or 
how  that  order  is  incorrect,  the  onus  of  showing  that  the  decree 
in  question  cannot  be  executed  now  and  thei^eforo  the  lien  of 
Mussammat  Menghi  Bai  on  the  factories  in  dispute  is  at  an   end 

(IJ  (1899)  /,  L.  R.  26  Cal.  598. 
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being  clearly  on  his  client.  We  accordingly  bold  that  the 
second  ground  of  appeal  is  also  untenable  and  we  therefore 
over-rule  it. 

The  result  is  that  this   appeal  (No.  1306)    fails,    and   it  is 
accordingly  dismissed  with  costs. 

Appeal  dismissed. 


No.  110. 

Before  Hon.  Mr.  Justice  Rattigan  and  Hon.  Mr. 
Justice  Shah  Din. 

RAM  CHAND  AND  OTHERS— APPELLANTS 

Veisus 

SHAM  PARSHAD— RESPONDENT. 

Civil  Appeal  No.  697  of  1911. 

Civil  Procedure  Code,  1908 — sections  2  (2),  iJ  and  111  —restitution— right 
of  appeal. 

R.  C.  and  R.  S.  obtained  an  ex  parte  decree  against  S.  P  and  others 
in  the  District  Judge's  Court,  Delhi  on  20th  June  1901  and  got  two 
houses  in  Delhi  attached  on  15th  July  1904,  and  R.  C.  and  R.  S.  purchased 
S.  P's  ^rd  share  at  a  Court  sale  on  12th  October  1901.  The  exparte 
decree  of  20th  June  1901  was  sel  aside  by  the  Chief  Coui"t  on  16th 
May  1906,  and  the  suit  of  R.  C.  and  R.  S.  as  against  S.  P.  was  even- 
tually dismissed  by  the  District  Judge  on  8th  December  1906,  the 
decree  being  upheld  on  appeal  to  the  Chief  Court  on  31st  October  1907. 
On  the  17th  October  1910  (after  a  previous  infructuous  application)  S.  P. 
applied  to  the  Delhi  Court  under  section  1-44,  Civil  Procedure  Code,  for 
restitution  of  his  ^rd  share  in  the  above  property.  It  was  objected  that 
the  application  was  time-barred,  but  the  Court  held  it  to  be  within 
limitation.     On  appeal  to  the  Chief  Court— 

Held,  that  no  appeal  lay,  as  the  order  was  not  a  "  decree  '"  within 
the  meaning  of  section  2  (2),  Civil  Procedure  Code,  inasmuch  as  the  deter- 
mination of  a  question  within  section  144  means,  the  determination  of  a 
question  directly  covered  by  the  section  and  not  of  one,  incidentally  connect- 
ed with  or  collateral  to,  the  decision  of  any  such  question,  and  that 
the  question  of  limitation  in  this  case  was  one  merely  collateral  to  the 
question  of  restitution  and  was  not  therefore  a  question  witliin  section 
144,  Civil  Procedure  Code,  the  determination  of  which  would  auiomit  to 
a  decree. 

Miscellaneous  first  appeal  from  the  decree  of  W.  deMalan.  Esquire, 
District  Judfje,  Delhi,  dated  the  ith  March  I91i. 

Pestonji  Dadablioy,  for  appellmts 

Sheo  Naiaiu,  for  respondent. 

The  judgment  of  the  Court  was  delivered  by—? 

Shah  Din,  J. — This  appeal  is  connected  with  Civil  Appeal     2btk  June  1913. 
No.  569  of  1910  which  has  already  been  disposed   of  by  us   in  a 
separate  judgment  of  to-day *s  date. 
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In  execution  of  the  ex  parte  decree  which  Ram  Chand  and 
Ram  Singh  had  obtained  against  Sham  Parshad  in  June  1904, 
the  decree-holders  got  two  houses  in  mohalla  Churiwalan  in  the 
City  of  Delhi  attached  on  the  15th  July  1904.  A  two-thirds 
share  in  these  houses  was  released  on  the  objection  of  one 
Imam  Din  ;  but  the  remaining  one-third  share,  which  belonged 
to  Sham  Parshad,  was  sold  to  the  decree-holders  themselves 
for  Rs.  2,500  and  the  sale  was  confirmed  on  the  12th  October 
1904. 

As  has  been  stated  in  our  judgment  in  the  connected  appeal, 
the  ex  parte  decree  was  set  aside  bj  this  Court  on  the  iGth 
May  1906,  and  the  suit  of  Ram  Chmd  and  Ram  Singh  was 
ultimately  dismissed  On  the  merits  against  Sham  Parshad  by 
this  Court  on  the  31st  October  1907.  After  Sham  Parshad's 
apiDlication  for  recovery  of  Rs.  2,714-12  0  from  the  deci-ee- 
holders  had  been  dismissed  by  the  District  Judge  of  Delhi  on 
the  28th  February  1910  (as  to  which  see  our  judgment  in  the 
connected  appeal)  Sham  Parshad  on  the  16th  April  1910  made 
an  application  under  section  144  of  the  Civil  Procedure  Code 
for  lestitution  of  his  one-third  share  in  the  two  houses  in 
mohalla  Churiwalan,  Delhi,  but  this  application  was  dismissed 
in  default  on  the  6th  July  1910,  He  thereafter  made  another 
application  under  the  same  section  on  the  17th  October  I)  lO  ; 
and  one  of  the  pleas  raised  by  the  decree- holders  in  answer  to 
that  application  was,  thnt  it  was  barred  by  limitation.  The 
District  Judge  has  held  hy  order,  dated  the  4th  March  1911 
that  article  182  of  the  first  schedule  to  the  Limitation  Act,  IX 
of  1908,  governs  the  application  in  question  and  that  it  is  not 
barred  by  time. 

From  the  order  of  the  Distxict  Judge  the  present  appeal 
has  been  preferred  to  this  Court ;  and  the  first  question  for 
decision  is  whether  the  said  order  is  appealable  or  not.  This 
depends  upon  the  determination  of  the  further  question  whether 
the  order  appealed  from  is  an  order,  deciding  a  question  within 
section  114,  Civil  Procedure  Code  ;  for  if  it  is  one  of  that  nature, 
then  it  is  a  "  decree  "  within  the  meaning  of  section  2  (2)  of 
the  Code  and  an  appeal  would  lie  therefiom  to  this  Court. 

In  our  opinion   the  decision  of  the  Distriit  Judge    that  the 
application  of  Sham  Pai'shad  for  restitution  of  his  Delhi  property 
is  witliin   limitation  does  not  amount  to  the   determination   of  a 
question  within  section  144    and    is   not    therefore    a  "  c^ecree 
as  defined  by  section  2  (2)  of  the  Code. 

Section  144  deals  with  applications  for  restitution  made  under 
circumstances  set  forth  in  the  section,  and  from  its  woriing.when 
contrasted  with  the  language  of  section  583  of  the  old  Code  of  Civil 
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Procedure,  XIV  of  1882,  it  is  clear  that  the  applications  which 
fall  within  its  purview  are  not  applications  for  execution  of  a 
decree  but  stand  altogether  on  a  separate  footing. 

'•  The  determination  of  a  question  within  section  144  "  means, 
in  our  opinion,  the  determination  of  a  question  directly  concerned 
by  the  section  and  not  of  one  incidentally  connected  with  or 
collateral  to  the  decision  of  any  such  question. 

The  section  says  : — "  Where  and  in  so  far  as  a  decree  is  varied 
'•  Of  reversed,  the  Court  of  first  instance  shall,  on  the  application. 
'■  of  any  party  entitled  to  any  benefit  by  way  of  restitution  or 
"  otheiw'ise,  cause  such  i^estitution  to  be  made  as  will,  so  fav  as 
'•  may  be,  place  the  paities  in  ihe  position  which  they  would 
"  have  occupied  but  for  such  decree  or  such  pai  t  thereof  as 
"  has  been  varied  or  reversed  and  for  this  purpose  the 
"  Court  may  make  any  orders,  including  orders  for  the 
"  refund  of  costs  and  for  the  payment  of  interest,  damages, 
"  compensation  and  mesne  profiis  which  are,  px^operly  conse- 
*'  quential  on  such  variation  or  reversal." 

From  this  language  "it  seems  clear  that.the  decision  of  a  ques- 
tion within  the  section  must  be  a  decision  on  the  merits  of  the 
application  for  restitution  ;  and  the  orders  contemplated  by  the 
section  are  generally  speaking  those,  the  nature  of  which  is 
indicated  in  the  latter  part  of  the  section. 

The  question  of  limitation  is  one  collateral  to  the  merits  of  the 
application  for  restitution,  and  is  not  therefore  a  question  within 
section  144,  the  deteimintion  of  which  would  amount  to  a 
"  decree  "  as  defined  by  section  2  (2)  of  the  Code.  A  comparison 
of  the  language  of  section  47  of  the  Code  with  that  of  section  144 
strengthens  the  view  that  a  question  of  limitation  is  not  a  ques- 
tion within  the  last  mentioned  section. 

According  to   section    47    "  all    qiiestions   arising   between 
"  the     parties     to      the     suit      in     which     the     decree      was 

"passed and   relating   to    the   execution,     discharge     or 

"  satisfaction  of  the  decree  must  be  determined  by  the  Court 
"  executing  the  decree,"  and  section  2  (2)  lays  down  that 
the  determination  of  any  question  within  section  47  is  a  "  decree." 
It  is  therefore  clear  that  the  decision  of  a  question  of  limitation 
whith  may  arise  in  execution  proceedings  is  the  decision  of  a 
question  within  the  purview  of  section  47  and  is  therefore  a 
decree  as  defined  by  the  Code  ;  the  same,  however,  cannot  be  said 
of  a  question  of  limitation  arising  in  connection  with  an  applica- 
tion for  restitution  made  under  section  144,  the  language  of  this 
Bection  being  very  difliereiit  from  that  of  section  4?. 
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"We  accordingly  hold  that  the  order  of  the  District  Judge, 
dated  the  -^h  March  1911,  not  being  an  order  within  section 
144  of  the  Civil  Procedure  Code,  does  not  amount  to  a  decree 
as  defined  by  that  Code  and  that  therefore  no  appeal  lies 
therefrom  to  this  Court. 

The  appeal  accordingly  fails  and  is  dismissed  ;  costs  in 
this  Court  will  be  costs  in  the  cause. 

Appeal  dismissed. 


Full  Bench. 

No  111. 

Before  Hon.  Mr.  Justice  Battigan,  Hon.  Mr.  Justice  Beadon 
and  Eon.  Mr.  Justice  Agnew. 

BARRU  AND  OTHERS- (Plaintiffs)— APPELLANTS, 


LACHHMAN  AND  OTHERS— (Dependants)— 
RESPONDENTS. 

Civil  Appeal  No.  1306  of  1909. 

Court  Fees  Act,  VII  of  1870,  section  7  (iv)  (c),  and  Suits  Valuation  Act, 
VII  of  1887,  sections  3,  4  and  8— suit  for  declaration— arbitrary  valuation 
by  plaintiff  —value  for  jurisdiction  —interpretation  of  statutes. 

Held,  that  in  all  fiscal  enactments  words  are  to  be  construed 
precisely  and  in  a  manner  wliich  bears  least  heavily  on  the  subject,  and 
that  when  the  meaning  of  the  words  is  clear  "  the  history  "  of  the  law  relating 
thereto  should  not  be  invoked  to  help  in  the  interpretation  ;  the  plain  mean- 
ing of  the  words  themselves  must  bo  given  effect  to. 

fleW,  therefore  that  in  suits  falling  under  section  7  (r>)  (c),  Court  Fees 
Act,  the  Coiu-ts  are  bound  to  accept  the  valuation  placed  by  the  plaintiff 
upon  the  relief  sought  by  him,  even  though  such  valuation  is  arbitrary 
and  inadequately  represents  the  value  of  the  property. 

Held,  also  in  regard  to  the  jurisdictional  valve  of  suits  falling 
under  section  7  (iv)  (c)  and  (d)  of  the  Court-fees  Act,  that- 

(a)  as  a  general  rule  the  value  as  determinable  for  the  purposes  of 
Court-fee  and  the  value  of  jurisdiction  is  the  same  (section  8,  Suits 
Valuation  Act)  ; 

(6)  when  the  suit  relates  to  land  or  to  an  interest  in  land,  of 
which  the  value  has  been  determined  by  rule's  under  section  3,  Suits  Valua- 
tion Act,  the  amount  at  Avhich  for  pm'poses  of  jurisdiction  the  relief 
sought  in  the  suit  is  valued  cannot  exceed  the  value  of  the  land  or  interest 
as  so  determined  {vide  section  4)  ;  and 
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(c)  when  the  valiielof  the  subjest-matter^of  the  suit  has  been  determined 
by  rules  made  under  section  9,  Suits  Valuation  Act,  the  value  of  such  a  suit 
for  the  purposes  of  the  Court-fees  Act,  and  of  the  Suits  Valuation  Act  shall 
be  as  determined  by  such  rules. 

He W,  consequently,  that  in  the  present  suit  (1)  the  plaintiff  was  competent 
to  value  the  relief  sought  by  him  for  the  purposes  of  the  Court-fee  Act 
at  Rs.  130  and  (2)  that  for  the  purposes  of  jurisdiction  the  value  of  the 
suit  was  the  same. 

Bovbja  Nath  Adtja  v.  Makhan  Lai  Adya  (1),  Mussavimat  Bibi  Umatul 
\^Balul  v.  Mussammat  Nanji  Koer  (2),  Krishna  Das  v.  Hari  Charan  Banerjee  (  3), 
?a;  Krishna  Dey  v.  Bipin  Bchari   Dey  (i),  63   P.   R.   1002    {Nanak  {v. 
hirandiUa)  (5),  dissented  from. 

Ostoche  V.  Ha7-i  Das  (Q),  Jogal  Kishor  v.  Tale  Singh  (7),  Radha 
\Prasad  Singh  v.  Pathan  Ojah  (8),  Velu  Goundan  v.  Kumaravdu  Goundan  (9), 
\8amiya  Maraii  v.  Minammal  (10),  Guruvajamma  v.  Venkatakrishnama 
Whetti  (11),  Chinnammal  v.  Madarsa  Rowlher  (12),  Manohar  Ganesh  v. 
IBawa  Ramacharandas  (13),  Sardar  Singji  v.  Ganpat  Singji  (14),  Vachhani 
iKeshabhai  v.  Vachhani  Nanbha  Bavaji  (15),  Parvati  Bai  v.  Vishvanath 
[Ganesh  (16),  Hari  Sanker  Dutt  v.  Kali  Kumar  Patra  (17),  Dayachand 
[Nemchand  v.  Hemchand  Dharamchand  (18),  referred  to. 

First  Appeal  from  the  decree  of  A.    Latifi,   Esquire,  District 
Judgp,  HosJiiarpur,  dated  the  4:th  day   of  October  l'^09. 

Tek  Cliaiid,  for  appellants. 

Manohar  Lai,  for  respondents. 

The  order  of  reference  to  a  Full  Boneli  (Raftig-an  and 
Beadon.  J.T.)  was  delivered  by — 

Hattihan,  J. — In  this  case  plaintiffs  (occupancy  lenants)  sued  ]3^/^  April  1913. 
defendants  (proprietors)  and  claimed  a  decree  against  the  latter 
declaratory  of  certain  alleged  rights  in  respect  of  some  35,075 
kanalsoi  shamilat  land,  and  also  an  injunction  restraining  defen- 
dants from  interfering  with  the  plaintiffs'  user  of  certain  places 
and  their  right  to  cut  grass,  etc.,  from  the  said  land. 

The  suit  was  valued  in  the  plaint  for  purposes  of  Court-fee 
at  Rs.  i'^0  and  for  pui-poses  of  jurisdiction  at  Rs.  1,100.  It  was 
subsequently  found  on  objection  taken  by  the   defendants   that 


(1)  (1890)  I.  L.R.n  Cal.  680. 

(2)  (1907)  11  Cal.  W.  N.  705. 

(3)  (1911)  14  CoZ.  L.J.  47. 

(4;  (1912)  I.  L.  R.  40  Cal.  245. 

(5)  63  P.  R.  1902. 

(6)  (1880)  /.  L.  R.  2  All.  869. 

(7)  (1882)  I.L.R.  4  All.  320 

(F.  B.). 

(8)  (]  893)  J.  L.i2.  15  All.  363. 

(9)  (1896)  I.  L,  R,  20  Mad.  389. 


(10)  (1899j  /.  L.  R.  23  Mud.  490. 

(11)  (1900;  /.  L.  R.  24  Mad.  34. 

(12)  (1903j  /.  L.  R.  27  Mad.  480. 

(13)  (1877)   I.  L.  R.  2  Bom.  219 

(pp.  226-228). 

(14)  (1892)  I.  L.  ft.  17  Bom.  56. 

(15)  (1908)  7.  L.  R.  33  Bom.  307. 

(16)  (1904)  I.  L.  R.  29  Bom.  207. 

(17)  (1905)  I.  L.  R.  32  Cal.  734. 

(18)  (1880)  /.  L.  i?.  4  Bom.  515  (F.  B,). 
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the  value  of  the  land  was  Rs.  73,192-15-0.  The  District  Judge 
has  dismissed  plaintiffs'  suit  with  costs  and  they  have  preferred 
a  first  appeal  to  this  Court.  In  the  memorandum  of  appeal, 
the  value  of  the  appeal  for  purposes  of  jurisdiction  is  put  down 
at  Rs.  73,192-15-0  and  the  amount  of  Court-fee  that  has  been 
paid  on  the  appeal  is  Rs.  10.  5 

Mr.  Manohar  Lai  for  the  respondents  contends  that  the 
memorandum  of  appeal  is  not  correctly  stamped.  It  is  conceded 
that  the  suit  was  one  falling  under  section  7,  clause  4,  sub-sec- 
tion (o)  of  the  Court-fees  Act,  but  it  is  contended  upon  the 
authority  of  63  P.  F.  1902  (NanaJc  v  Gnranditta)  (1)  and 
Mu.9.tahimat  Bihi  TJmatnl  Batul  v.  Mnsnammat  Nanji  Kner  (2) 
tliat  iho  plaintiff  in  a  case  of  this  kind  cannot  affix  a  purely 
8.1'bitrary  value  to  his  suit  for  the  purposes  of  that  Act  and 
that  the  value  fixed  by  him  must  be  reasonably  proportionate 
to  the  value  of  the  suit  for  purposes  of  jurisdiction. 

The  authorities  cited  certainly  lend  support  to  Mr.  Manohar 
Lai's  contention  but  speaking  with  every  deference,  we  are  not 
prepared,  as  at  present  advised,  to  accept  the  vie w^  that  it  is  not 
open  to  plaintiff  under  clause  4  of  section  7  to  value  the  relief 
sought  by  him  at  any  figure  which  he  chooses  to  put  upon  it. 
The  words  of  the  clause  appear  to  us  to  be  clear  and  free  from 
any  ambiguity,  and  we  would  refer  in  support  of  our  opinion  to 
Hari  Sanher  Butt  v.  Kali  Kumar  Patra  (3),  and  the  numerous 
authorities  cited  therein, 

A  further  question  arises  Avhether,  if  it  be  open  to  the 
plaintiff  to  fix  an  arbitrary  value  to  his  suit,  that  value  is  to  be 
held  under  section  8  of  the  Suits  Valuation  Act  to  be  the  value 
of  the  suit  for  purposes  of  jurisdiction. 

Section  4  of  the  Suits  Valuation  Act  provides  that  I 
where  a  suit,  mentioned  in  the  Court-fees  Act,  section  7, 
para.  4,  relates  to  land  or  an  interest  in  the  land  of  which 
the  value  has  been  determined  by  rules  made  under  sec- 
tion 3,  the  amount  on  which  the  relief  sought  in  the  suit  is  valued 
for  purposes  of  jurisdictiorr  shall  not  exceed  the  value  of 
ihe  land  or  interest  as  determined  by  those  rules.  In  the 
present  case  the  suit  is  one  relating  to  land  or  an  interest 
in  land  within  the  meaning  of  section  4  above  referred  to, 
and  we  may  take  it  that  the  value  of  the  land  under  the  rules 
would  far  exceed  Rs.  5,000.     In  the   circumstances  would   it  be 


(\)  G*?  P  K  1909  (2)  (1907)  6  Cal.  L.  J.  427  =11  Cal.  W.  N.  705, 

'     '     ■     ■  (3)  (1905)  7.  L.  K,  32  Co/,.  734. 
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open  to  the  plaintifiE  to  value  this  suit  for  purposes  of  Court- fee 
at  Rs.  180  and  for  pui'poses  of  jurisdiction  at  any  sum  lie  pleases, 
pi'O'vided  that  that  sum  did  not  exceed  the  value  of  the  land  as 
fixed  by  the  rules  ?  Or  would  he  be  compelled  by  virtue  of 
section  8  of  the  Suits  Valuation  Act  to  fix  the  value  for  purposes 
of  jurisdiction  at  the  same  figure  at  which  he  fixed  the  value  for 
purposes  of  Court-fees,  namely,  Rs.  130  ? 

In  our  opinion  these  are  important  questions  upon  which 
an  authoritative  decision  is  necessary  and,  as  we  are  not  pre- 
pared, as  at  present  advised,  to  accept  the  ruling  of  the  Division 
Bench  of  this  Court  above  mentioned,  Ave  refer  these  two 
questions  to  a  Full  Bench  for  determination. 


The  order  of  the  Full  Bench  was  delivered  by — ^ 

Rattigan,  J. — The  facts  are  stated  in  the  order  of  reference  26th  June  191;^ 
and  we  may  assume  for  our  present  pui'poses  that  the  suit  is  one 
falling  under  section  7  (iv)  (c)  of  the  Court-fees  Act.  The 
questions  upon  which  our  opinion  is  asked  are  (1)  whether  in 
such  a  suit,  it  is  competent  to  the  plaintilf  to  affix  any  value, 
which  he  thinks  fit,  to  the  relief  which  he  seeks,  for  the  purposes 
of  Court-fee  ?  and  (2)  what  is  the  value  of  such  suit  for 
purposes  of  jurisdiction  under  the  provisions  of  the  Suits 
Valuation  Act  ? 

With  regard  to  the  first  question,  Mr.  JIanohar  Lai  strenu' 
ously  contended  upon  the  authority  of  certain  decisions  of  the 
High  Court  of  Calcutta  and  of  No.  63  P.  E,  1902  (Nanak  v.  Guran- 
ditto)  ( I),  that  it  is  not  open  to  a  plaintiff  to  place  an  arbitrary 
value  on  the  relief  which  he  seeks  and  that  it  is  for  tlie  Courts  to 
determine  whether  the  value  stated  by  plaintiffs  is  reasonable, 
and  to  take  action  under  order  VII,  rule  2,  Civil  Procedure 
Code,  if  it  is  established  that  the  valuatiuu  is  impi-oper.  In 
support  of  this  contention,  the  learned  counsel  referred  us  to 
the  following  authorities,  viz.,  Boidya  Nath  Adija  v.  Makhan 
Lai  Adya  (2),  (Petheram,  C.  J.  and  Banerjee,  J.)  ;  Mussammat 
Bibi  Umatul  Bat  id  v.  Mussammat  Nanji  Koer  (3),  (Mookerjee 
and  Holmwood,  JJ.)  ;  Krishna  Das  v.  Hari  Charan  Banerjee  (4), 
(Mookerjee  and  Caspersz,  JJ.)  ;  EaJ  Kris'.na  Bey  v, 
Bipijt  Behari  Bey  (5y,  (Mookerjee  aud  Beachcroft,  J  J.)  ;  and 
63  F.  R.  19 j2  (Nanak  v.  Gnranditta)  (I)  (Anderson  and 
Harris,  J  J.). 

(1)  G3  P.  R.  1902.  (3j  (iy07j  11  Cal.  W.  N.  705. 

(2)  (layOj  I.  L.  R.  17  Cal.  680.  (4;  (1911j  U  Cal.  L.  J.  i7. 

(5j  (rjl2j  /.  L.  R.  -10  Cal.  21J. 
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On  tlie  otlier  hand,  in  the  following  cases  it  has  been  held 
that  in  snits  falling  under  clauses  (c)  and  (d)  of  section  7, 
para,  (iv)  of  the  Court-fees  Act,  the  valuation  of  the  relief 
sought  refts  with  the  plaintiif,  and  that  the  Court  must  accept 
such  valuation  for  the  purposes  of  Court-fee,  viz.,  Ostoche  v. 
Han  Das  (1),  (Pearson  and  Oldfield,  JJ.)  ;  Jocjal  Kinlwr  v. 
Tale  Singh  (2),  (Straight,  Tyrrell  and  Brodhurst,  JJ.)  ; 
Hadha  Prasad  Singh  v.  Pathan  OJah  (3),  (Knox  and  Burkitt, 
JJ.)  ;  Vein  Goundan  v.  Kumaravelu  Goimdan  (4),  (Collins,  C.J. 
and  Benson,  J.)  ;  Samiya  Mavali  v.  Minammal  (5),  (Shephard 
and  Subramania  Ayyar,  JJ.)  ;  Gicruvajavivia  v.  Venlcatakrish- 
nama  Chetti  (6),  (Shephard  and  Davies,  JJ.)  ;  Ghinnammal  v. 
Madarsa  h'oicther  (7),  (Boddam  and  Bhashyam  Ayyangar,  J  J.)  ; 
Manohar  Ganesh  \  Baica  Bamacharandas  {S),  (Westropp,  C.  J., 
and  Melvill,  J.)  ;  Sardar  Singji  v.  Ganpat  Singji  (9),  (Jardine 
and  Telang,  J  J.)  ;  Vachhani  Reshahhai  v.  Vachhani  Nanbha 
Bavnji  (10),  (Scott,  C.  J.  and  Butchelor,  J.)  ;  Parvati  Bai  y. 
Yishv.-tnath  Ganesh  (11),  (Jenkins,  C.  J.  and  Batchelor,  J.)  ;  and 
Had  Sanker  I)uU  v.  Kali  Kumar  Patra  (12),  (Brett  and 
Woodroffe,  JJ). 

Thex^e  is  thus  a  vast  preponderance  of  authority  in  support 
of  the  vieAV  that  for  the  purposes  of  Court-fee  the  Courts  must 
accept  the  valuation  placed  by  the  plaintiff  upon  the  relief 
sought  by  him.  But  independently  of  this  fact,  we  ourselves 
would  have  had  no  hesitation,  even  if  the  question  had  been 
res  inteqres,  in  arriving  at  tie  same  conclusion.  The  words  of 
the  concluding  para,  of  section  7  (iv)  of  the  Act  are  perfectly 
clear  and  unambiguous.  The  amount  of  fee  payable  under 
the  Act  is  to  be  computed  in  such  cases  "  according  to  the 
"  amount  at  which  the  relief  sought  is  valued  in  the  plaint 
"  or  memorandum  of  appeal,"  and,  "  in  all  such  suits  the 
"  plaintiif  shall  state  the  amount  at  which  he  values  the  relief 
*'  sought." 

Apart  from  the  well  recognised  rule  that  in  all  tiscal 
enactments,  words  are  to  be  construed  "  precisely  "  Sardar 
Singji  V.  Ganpat  Singji  (9),  and  in  a  manner  which  "  bears 
least     heavily     on     the     subject"     Dayacliand     Nevichand    v. 
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Hemcliand  Dharamchand  (1),  we  cannot  agree  with  the  doctrine 
that  the  interpretation  of  a  section  of  an  Act,  when  the 
meaning  of  the  words  of  that  section  is  perfectly  clear,  is  to  be 
arrived  at  only  after  a  consideration  of  "  the  history  "  of  the 
law  relating  thereto.  This  may  be  a  legitimate  canon  of 
construction  when  the  roeaning  of  a  particular  provision  of  law 
is  open  to  doubt,  but  it  is  out  of  place  when  that  provision  is 
expressed  in  terms  which  can  of  themselves  admit  of  no  doubt 
as  to  their  meaniag.  Nor  in  such  a  case,  is  a  Court  concerned 
with  the  results  which  may  ensue  from  giving  effect  to  the 
plain  meaning  of  the  words  used  by  the  Legislature.  If  these 
results  are  unfortunate,  it  is  for  the  Legislature  to  take  action 
to  remedy  the  defects  of  the  law  as  enacted  ;  it  is  not  for  the 
Courts  to  usurp  the  functions  of  the  Legislature  and  by  straining 
the  meaning,  and  ignoring  the  clear  terms,  of  the  law  to  seek 
to  evade  consequences  which,  in  the  opinion  of  the  Court,  may 
prove  ill-fraught.  As  stated  in  Maxwell's  standard  work 
on  the  "  Interpretation  of  Statutes,"  (4th  edition,  pages  4, 
5,  7)  :- 

"  When  the  language  is  not  only  plain  but  admits  of  but 
one  meaning,  the  task  of  intei  pretation  can  hardly  be  said  to 
arise.  It  is  not  allowable,  says  Vattel,  to  interpret  what  has 
no  need  of  interpretation.  Ahsoluta  sententia  expositore  non  eget. 
Such  language  best  declires,  without  more,  the  intention  of  the 
law-giver,  and  is  decisive  of  it.  The  Legislatui'e  must  be  intended 
to  mean  what  it  has  plainly  expressed,  and  consequently  there 
is  no  room  for  construction.  It  matters  not,  in  such  a  case, 
what  the  consequences  r.iay  be.  "Where,  by  the  use  of  clear  and 
unequivocal  language,  capable  of  only  one  meaning,  anything 
is  enacted  by  the  Legislature,  it  must  be  enforced,  even  though 
it  be  absurd  or  mischievous.  If  the  words  go  beyond  what 
was  probably  the  intention,  effect  must  nevertheless  be  given  to 
them.  They  cannot  be  constmed,  contrary  to  their  meanino-, 
as  embracing  or  excluding  cases  merely  because  no  good  reason 
appears  "S\hy  they  should  be  excluded  or  embraced.  However 
unjust,  arbitrary  or  inconvenient  the  intention  conveyed  may  be 
it  must  receive  its  full  effect.  When  once  the  intention  is  plain, 
it  is  not  the  province  of  a  Court  to  scan  its  wisdom  or  its 
policy.  Its  duty  is  not  to  make  the  law  reasonable,  but  to 
expound  it  as  it  stands,  according  to  the  real  sense  of  the 
words,"  and 
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"  In  short,  wlien  the  'words  admit  of  but  one  meaning,  a 
Court  is  not  at  liberty  to  speculate  on  the  intention  of  the 
Legislature,  and  to  consti-ue  them  accordiug  to  its  own  notions 
of  what  ought  to  have  been  enacted.  Nothing  could  be  more 
dangerous  than  to  make  such  considerations  the  ground  of 
construing  an  enactment  that  is  unambiguous  in  itself.  To 
depart  from  the  meaning  on  account  of  such  views,  is,  in  truth, 
not  to  construe  the  Act,  but  to  alter  it.  But  the  business  of 
the  interpreter  is  not  to  improve  the  statute  ;  it  is,  to  expound 
it.  The  question  for  him  is  n(  t  what  the  Legislature  meant, 
but  what  its  language  means,  what  it  has  said  it  meant.  To 
give  a  construction  contrary  to,  or  different  fi-om,  that  which  the 
words  import  or  can  possibly  import,  is  not  to  interpret  law, 
but  to  meke  it  ;  and  Judges  are  to  remember  that  their  office 
is  pis  dicerey  not  jus  dare." 

Kevening  to  the  authorities  cited  by  Mr.  Manohar  Lai  in 
support  of  his  contention,  we  find  that  two  of  them  are  not 
really  relevant  to  the  question  before  us.  In  Boidya  Nath  Adya  v. 
Makhan  Lai  Adya  (i),  the  suit  was  one  for  partition  of  moveable 
and  immoveable  property.  Such  a  suit  does  not  come  within 
the  purview  of  section  7  (iv)  of  the  Court-fees  Act,  or  (as 
observed  by  the  learned  Judges)  "  within  any  of  the  class  of 
"  cases  in  which  according  to  the  Suits  Valuation  Act,  the  Court- 
"  fee  valuation  and  the  valuation  for  purposes  of  jurisdiction 
"  are  declared  to  be  identical."  The  learned  Judges  further 
confined  their  remarks  to  suits  for  j)^^^'^^^^'^^^  o^'  pcirtition  of 
property,  and  it  was  merely  with  reference  to  such  suits  that 
they  observed  that  they  did  not  think  that  "  the  Legislature 
"  ever  intended  to  leave  it  to  a  plaintiif  to  choose  the  ('ourt  in 
"  which  he  could  bring  his  suit  by  assigning  an  arbitrary  value 
"  to  the  subject-matter  of  the  suit.''  They  were  not  dealing 
with  the  question  of  valuation  in  the  case  of  suits  falling  under 
section  7  (it)  of  the  Act,  and  their  remarks  cunnot  therefoi'e  be 
taken  to  apply  to  such  cases. 

In  No.  63  P.  B.  1902  (N'aiiak  v.  Guranditta)  (2),  the  suit  was 
one  for  lelief  by  way  of  injunction  and  was  valued  by  plaintift' 
for  purposes  of  (a)  Court-fee  at  Rs  31),  and  (h)  jurisdiction  at 
Rs.  320.  It  was  held  that  the  suit  fell  under  section  7  {ic) 
of  the  Court- fees  Act  and  also  under  the  rules  made  by  the  Chief 
Court  under  section  9  of  the  Suits  Valuation  Act,  according  to 
which  the  latter  value  (as  damages  were  not  claimed)    must   be 
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such  amount  exceeding  Rs.  100  and  not  exceeding  Rs.  500  as 
the  plaintifE  may  state  in  his  plaint.  The  rule  in  question 
distinctly  provides  that  the  value  of  the  suit  for  purposes  of 
Court- fee  is  "  to  be  determined  by  the  provisions  of  the  Court- 
fees  Act."  * 

In  the  circumst«inces  we  are  unable,  with  every 
deference,  to  accept  the  view  of  the  learned  Judges,  that,  as  the 
suit  was  valued  for  purposes  of  jurisdiction  at  Rs.  .320  (an 
amount  permissible  under  the  rules)  it  was  not  open  to  the 
plaintifE  to  fix  an  arbitrary  value  of  Rs.  30  upon  the  relief  sought 
for  the  purposes  of  Court-fee.  In  so  holding,  the  learned  Judges 
referred  to  section  8  of  the  Suits  Vahiation  Act,  but  clearly 
that  section  has  no  operation  when  the  suit  is  of  a  class  for 
which  provision  is  expressly  made  by  rules  under  section  9  of 
that  Act.  The  decision  that  "  tlie  Court-fee  is  payable  in  an 
"  injunction  suit  (whereas  in  this  case  no  damages  are  claimed) 
"  on  the  jurisdictional  value  fixed  by  the  plaintiff  within  the 
"  limits  (Rs.  100  to  Rs  500)  laid  down  by  the  rule,"  overlooks 
the  explicit  provision  in  the  same  rule  that  the  value  ©f  such 
suit  for  the  purposes  of  the  Court-fees  Act  is  as  determined 
by  that  Act  (i.e.,  the  Court-fees  Act  and  not  the  Suits  Valuation 
Act).  Section  8  of  the  Suits  Valuation  Act  has  nothing  to  do 
with  the  fixing  of  values  for  purposes  of  Oourt-fees,  but  mer-ely 
provides  that,  as  a  general  rule,  the  jurisdictional  value  of  suits 
fulling  within  its  purview,  shall  be  the  same  as  the  value  put 
on  the  suit  for  purposes  of  Court-fee.  It  is  a  general  rule  and 
has  no  applicability  to  the  special  class  of  suits  for  wbich 
express  pros^ision  is  made  by  sections  4  and  9  of  the  Act.  In  our 
opinion,  the  decision  in  this  case  was  in  contravention  of  rule  4 
of  the  rules  framed  by  this  Coui't  under  the  provisions  of  section 
9  of  the  Suits  Valuation  Act  and  the  ratio  decidendi  has,  in  any 
case,  no  direct  relevancy  to  the  question  dow  before  us. 

The  three  remaining  authorities  Mnssammat  Bihi  TJmaiul 
Batul  V.  Mussaminat  Nanji  Koer  (1),  Krishna  Das  v. 
Hari  Charan  Banerjee  (2),  Baj  Krishna  Bey  v.  Bipin 
Behari  Bey  (3),  are,  on  the  other  hand,  distinctly  in 
point  and  support  the  argument  of  Mr.  Manohar  Lai. 
"With  every  respect,  however,  we  are  unable  to  agree 
with  the  (onclusions  as  therein  expressed,  opposed  as 
those  conclusions  are   to   the   weight   of  authority  and,   in   our 
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opinion,  to  the  plain  terms  of  section  7  (I'v)  of  the  Court-fees 
Act.  In  all  these  cases  the  judgments  appear  to  have  been 
written  by  one  and  the  same  learned  Judge,  Mr  Jiistice 
Mookerjee,  and  it  is  unnecessary  for  us  to  say  that  it  is  with 
great  hesitation  that  we  venture  to  differ  from  his  views, 
expressed  as  they  are  with  his  customary  lucidity  and  force. 
In  the  leading  case  on  the  subject  Mussammat  Bihi  JJmatul 
Batul  Y.  Mussammat  Nanfi  Koer  (l),the  learned  Judge  lays 
great  stress  on  "  the  history  "  of  section  7  {iv)  of  the  Court- 
fees  A.ct,  and  observes  as  follows  : — 

"  In  Act  VII  of  1870  (the  Court-fees  Act)  in  its  original 
form,  the  last  paragraph  of  section  7,  sub-section  {iv)  was  as 
follows  "  : — "  In  all  such  suits  the  plaintiff  shall  state  the 
"  amount  at  which  he  values  the  relief  sought,  and  the  provi- 
"  sions  of  the  Code  of  Civil  Procedure,  section  31,  shall  apply, 
"as  if  for  the  word  '  claimed  '  the  words  '  relief  sought  ' 
"  were  substituted.  Section  31  of  Act  VIII  of  1859  which  is 
"  the  Code  of  Civil  Pi^ocedure  to  which  reference  is  made,  was 
"  in  these  terms.  '  If  it  appear  to  the  Court,  that  the  claim 
"  is  improperly  valuei^,  or  being  properly  valued  that  the  plaint 
"  is  written  upon  stamped  paper  of  inadequate  value,  and  the 
"  plaintiff  on  being  required  by  the  Court  to  correct  such 
"  improper  valuation  or  to  supply  such  additional  stamp  paper 
"  as  may  be  necessary,  shall  not  comply  with  the  requisition, 
"  the  Court  shall  reject  the  plaint.'  When  Act  VIII  of  1859 
"  was  replaced  by  the  Civil  Procedure  Code  of  1877  (Act  X  of 
"  1877)  the  provisions  of  section  31  were  reproduced  as  part  of 
"  section  54  in  the  following  terms  : — 

"  The  plaint  shall  be  rejected  in  the  following  cases  : — ■ 

"  (a).  If  the  relief  sought  is  undervalued  and  the  plaintiff 
"  on  being  required  by  the  Court  to  correct  the  valuation 
*'  within  a  time  to  be  fixed  by  the  Court,  fails  to  do  so  : — 

"  (6).  If  the  relief  sought  is  properly  valued,  but  the 
"  plaint  is  written  upon  paper  insufficiently  stamped,  and  the 
"  plaintiff  on  being  required  by  the  Court  to  supply  the  requisite 
"  stamp  paper  within  a  time  to  be  fixed  by  the  Court,  fails  to 
"  do  so." 

"  When  the  Code  of  1877  was  replaced  by  the  present  Code 
"  (Act  XIV  of  1882)  this  portion  of  section  54  was  reproduced 
"  without  any  alteration.  In  1891,  when  the  Repealing  and 
"  Amending  Act  (XII  of  1891)  was  passed.  Part  I  of  the  First 
"  Schedule  repealed  the  following  words   fx'om   the  last   clause 

(1)  (1907)  U  Cal  W.  N. 
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"  of  section  7,    sub- section  (zv)  : — 'And    the  provisions  of   the 
"  Code  of  Civil  Procedure,  section  31  shall  apply   as  if,  for   the 
"  word    '  claim,'    the  words  '  relief    sought  '    were    substitated. ' 
"  The  fiist  paragraph  of  the  Preamble  to  Act  XII  of  1891  makes 
"  it   quite    clear   that    these  words   were  repealed  because  they 
"  had   become   unnecessary  :   in  other  words,  the  legislature  did 
"  ni  t  intend  to   alter  the   law,   but  only    to  omit  words  which 
"  had  become  superfluous  inasmuch  as  in  the  new  Code  of  Civil 
"  Procedure  the  term  '  claim  '  had  been  replaced  by  the  phrase 
"  *  relief    sought.'      From   this    history     of    the    section,   two 
"  inferences  appear  to   us  to  be  irresistible,  namely,    first,    that 
"  when  section  7  of  the   Court-fees  Act   was   originally   passed 
"  the   legislature   intended   that   the  right   of   the   plaintiff  to 
"  state  the  amount  at  which  he  values   the  relief  sought  in  suits 
"  to  obtain  a  declaratory  decree  with    consequential  relief  or  an 
"  injunction,  should  be  exercised  subject  to  the  power  and  duty 
'•  of   the    Court   to   ascertain    whether   the  valuation  made  was 
"  proper  ;    and,      secondly,     that   the    legislature    subsequently 
"repealed  the   clause   which    made  the  provisions  of  section  31 
"  of   the   Civil   Procedure    Code   of    1859   expressly  applicable 
"  with    a  modification,  because   subsequently    the  language    of 
"  the   Code   itself   was    suitably  modified    so   that   the   altered 
"  provision    of   the   Code  became   applicable  of  its  own  proper 
"  vigour  without  an   express  pr-ovision  in   the    Court-fees    Act. 
"  It  is   hardly   necessay   to   point   out   that  whereas  the  word 
"  used  in  section  'SI  of  Act  VIII  of  1859  was  '  claim,'    the   tei'm 
"  used  in   section   5i  of  Act  X  of  1877   and  Act  XIV  of  1882  is 
"  '  relief  sought.'     This  alteration  in  the  language   of  the    Code 
*'  made   the  concluding   words   of   the  last  clause  of  paragraph 
"  (iv)  of  section  -7  of  the  Court-fees  Act,  unnecessary." 

This  aspect  of  the  question  had  not  been  overlooked  by 
the  Courts  and  in  Manoliar  Ganesh  v.  Bawa  Uamacharandas  (1), 
Westropp,  C.  J.,  remarked  as  follows  : — 

"  The  learned  Judge,  in  speaking  of  section  7,  clause  (iv)  of 
"  the  Act,  says  that  it  is  clear  that  the  plaintiff  cannot  under 
"  that  clause,  set  any  ai'bitrary  valuation  upon  the  relief 
"  sought."  It  is  not  incumbent  upon  us  now  to  decide,  and  we 
"  do  not  purpose  to  express  any  opinion  upon  that  point. 
"  Whenever  it  presents  itself  under  such  circumstanc^es  as  to  call 
"  for  a  decision,  it  will  be  necessaiy  to  consider  whether  the 
"  provision  that  the  amount  of  fee  payable  in  suits  falling  within 
"  that   clause  sliall  be  computed   '  according   to   the  amount  at 
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"  wliicli  the  relief  sought  is  valued  in  the) plaint  '  is  so  inconsist- 
"  ent  with  that  portion  of  section  31  of  the  Civil  Procedure  Code 
"  (Act  VIII  of  1859)  which  permits  the  Court,  receivingthe  plaint, 
"  to  revise  the  valuation  of  the  claim,  as  to  render  that  portion  of 
"  section  31  inoperative  in  suits  within  section  7,  clause  (iv)  of  the 
*'  Com-t-fees  Act,  notwithstanding  the  concluding  passage  in  that 
"  clause  which  enacts  that,  "  in  all  such  suits,  the  plaintiff 
*'  shall  state  the  amount  at  which  he  values  the  relief  sought,  and 
"  the  provisions  of  the  Code  of  Civil  Procedure,  section  3],  shall 
"  apply  as  if,  for  the  word  '  claim,'  the  words  '  relief  sought '  were 
"  substituted." 

And  later  on  the  Chief  Justice  summarised   the  position   as 

foliows  : — 

"  Although  clause  (iv)  of  section  7  does  say  that  the  fee 
"  shall  be  '  according  to  the  amount  at  which  the  relief  sought  is 
"  valued  in  the  plaint,'  which  plaint  is  prepared  by  the  plaintiff, 
"  or  his  pleader,  and  the  fixing  of  the  valuation  is  thus 
"  apparently  left  to  them,  and,  as  we  have  seen,  with  strong 
"  i-easons  why  it  should  be  so  left ;  although  also,  there  seems 
"  to  be,  if  not  absolute  reptignancy,  at  least  some  incongruity  in 
"  treating  the  Judge  as  at  liberty  by  section  31  of  the  Civil 
"  Procedure  Code  to  pronounce  the  relief  sought  to  be  "  impro- 
"  perly  valued  "  and,  lastly,  although  a  field  for  the  api^lication 
"  of  that  section  R'ould  still  remain  to  the  Judge  in  his  power  to 
"  reject  the  plaint,  if  not  stamped  in  accoi'dance  with  the  valua- 
"  tion  therein  stated,  it  may  be  that,  nevertheless,  the  concluding 
"  passage  in  clause  (iv),  section  7  of  the  Court-fees  Act  is  too 
"  express  to  admit  of  a  limitation  of  the  power  of  the  Judge  to 
"  that  duty,  and  leaves  him  the  right  to  revise  the  valuation 
"  placed  on  suits  under  clause  (iv)  by  the  plaintiff." 

As  observed  by  the  learned  Chief  Justice,  it  is  possible 
that  the  legislature  did  intend  to  give  the  Courts  power  under 
the  provisions  of  the  Civil  Procedure  Code  to  interfere  in  cases 
when  the  plaintiff,  though  entitled  to  value  the  relief  sought 
by  him,  had  in  fact  affixed  a  Court- fee  stamp  to  his  j^laint  Avhich 
was  of  less  amount  than  that  which  he  ought  to  pay.  He 
niay,  for  example,  value  the  relief  which  he  seeks  in  a  suit 
falling  under  section  7  (iv)  (c)  or  {d)  at  Rs.  5,000,  and  yet 
affix  to  his  plaint  a  stamp  of  the  value  of  Rs.  10  only.  In  such 
cases,  the  Court  can  undoubtedly  take  action  under  order  VII, 
rule  2,  Civil  Procedure  Code,  and  call  upon  him  to  ])ay  the  full 
amount  due  upon  his  plaint  as  properly  uudei'stood,  (see  e.g., 
Parvati  Bai  v.  Vishvanatli  Ganesli)  (1). 


(Ij  (190i;  /.  L.  R.  29  Bom.  207. 
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But  be  this  as  it  may,  and  whatever  may  have  been  the 
difficulties  before  the  Court  when  they  had  to  reconcile  the  two 
portions  of  the  concluding  paragraph  of  clause  (?'*.)  of  section  7 
of  the  Court-fees  Act,  as  it  originally  stood,  we  cannot  agree 
that  the  Courts  are  now  justified  in  interpreting  the  clear  terms 
of  paragraph  (iv)  of  the  section  in  the  light  of  a  sentence 
which,  while  it  existed,  created  doubts  ^  and  difficulties  and 
which  the  legislature  has  in  expi-ess  terras  repealed.  On  the 
contrary,  we  are  of  opinion  that  that  paragraph  must  be 
interpreted  as  it  stands  and  so  interpreted  it  can  only  mean 
that,  for  the  purposes  of  the  Coui-t-fees  Act,  it  is  ; competent  to 
the  plaintiff  to  value  the  relief  sought  at  any  amount  which  he 
thinks  fit. 

To  this  general  rule,  section  9  of  the  Suits  Valuation  Act, 
1887,  makes  an  exception,  by  providing  that  "  when  the  subject- 
"  matter  of  suits  of  any  class,  other  than  suits  mentioned  in  the 
"  Coart-fees  Act,  1870,  section  7,  paragraphs  {v)  and  (vi)  and 
"  paragraph  (x),  clause  (d)  is  such  that  in  the  opinion  of  the 
"  High  Court  it  does  not  admit  of  being  satisfactorily  valued, 
"  the  High  Court  may,  with  the  previous  sanction  of  the  Local 
"'  Government,  direct  that  suits  of  that  class  shall,  for  the 
''  purposes  of  the  Court-fees  Act,  1870,  and  of  this  Act  and 
"  any  other  enactment  for  the  time  being  in  force,  be  ti-eated  as 
"  if  their  subject-matter  weie  of  such  value  as  the  High  Court 
"  thinks  fit  to  specify  in  this  behalf." 

The  next  question  that  arises  on  this  reference  is  as  to  the 
jurisdictional  value  of  suits  falling  under  section  7  {iv)  (c")  and 
id)  of  the  Court-fees  Act.     To  this  our  answer  is  as  follows  : —  ^ 

(a)  As  a  general  rule,  the  value  as  determinable  for  the 
purposes  of  Court-fees  and  the  value  for  purposes  of  jurisdic- 
tion is  the  same,  (section  8  of  the  Suits  Valuation  Act).  In 
other  words,  as  a  general  rule,  the  amount  at  which  the  plaintiff 
in  such  suits  values  the  relief  sought  by  him  for  purposes  of 
Court-fee,  is  to  be  taken,  despite  anything  to  the  contrary  in 
the  plaint,  as  the  value  for  purposes  of  jurisdiction. 

[h)  When  the  suit  relates  to  land  or  to  an  interest  in 
land  of  which  the  value  has  been  determined  by  rules  under 
section  3  of  the  Suits  Valuation  Act,  the  amount  at  which  for 
purposes  of  jurisdiction  the  relief  sought  in  the  suit  is  valued 
cannot  exceed  the  value  of  the  land  or  interest  as  so  determined, 
(section  4  of  the  Suits  Valuation  Act). 

In  other  words,  reading  sections  4  and  8  of  the  Act  together, 
\  he  value  of  a  suit  of  this  kind  for  purposes  of  jurisdiction  is  the 
^ame  as  the  amount  at  which  the  plaintiff  has  valued  the   relief 
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"  I 

souglit  for  the  purposes  of  Court-fee,  except  that  in  no  case  can 
the  value  for  the  former  purpose  exceed  the  value  of  the  land  or 
interest  in  land  as  determined  by  the  rules. 

(c).     When   the    value   of   the   subject-matter   of  the  suit  - 

'       has  been  determined  by  rules  made  under  section  9   of  the  Suits 

Valuation  Act  the  value  of  such  suits   for  the   purposes    of    the 

Court-fees    Act    and   of    the    Suits    Valuation    Act  shall  be   as 

.1         determined  by  such  rules. 
J 

Upon  the   present   reference   and   applying   the    principles 

above  enunciated,  we  are  of  opinion — 

(1)  that   it   was    competent    to    the   plaintiff    to    value    the 

relief    sought   by    him,    for    purposes    of    Court-fee,  at  Rs.   130, 

and    (2)    that  for   the  purposes    of   jurisdiction      the     value    of 

the     suit     Avas     the     same,     inasmuch     as     Rs.    130    did    not 

exceed  the   value   of   the    land   or    interest   in  land   in  dispute, 

as    determined   by  the    rules    made  under  section  3  of  the  Suits 

Valuation  Act. 


t 


No.  112. 

Before   Eon.  Mr.  Justice  Scott- Smith  and  Hon.  Mr. 
Justice  Agnew. 

THE  SECRETARY  OF  STATE  FOR  INDIA  IN  COUNCIL— 

(Defendant)— APPELLANT 

Versus 

SIRDAR  GOPAL  SINGH  AND  ANOTHER— (Plaintiffs)— 

RESPONDENTS. 

Civil  Appeal  No.  116  of  1910. 

Daviages  for  death  of  son  in  Railway  accident— reasonable  expectation 
of  benefit— Act  XIII  of  1855,  section  1. 

Where  a  lad  aged  17,  a  student  in  School,  was  killed  in  a  Railway 
accident  which  was  the  result  of  admitted  negligence  on  the  part  of  the 
defendant's  servants  and  a  suit  for  damages  was  brought  under  Act  XIII  of 
1855  by  the  parents  of  the  deceased — 

Held,  that  the  question  in  such  cases  was  one  of  reasonable  expectation 
of  pecuniary  benefit  from  the  continued  life  of  the  deceased  and  such  expecta- 
tion must  be  largely  founded  on  proof  of  pecuniary  benefit  received  in  the 
past  and  that  at  any  rate  there  must  be  something  more  than  mere  specilation 
in  the  future — that  the  plaintiffs  in  this  case  were  entitled  to  no  compensation 
as  there  was  mere  speculation  and  nothing  more. 

Dalton  V.  South-Easlern  Railway  Co.  (1),  East  Indian  Railway  Co.  v. 
Kally  Das  Mookerji  (2),  Narayan  Jetha  v.  The  Municipal  Commissioner  of 
Bombay  (3)  and  Uetherington  v.  North-Eastern  Railway  Co.  (4),  refen-ed  to. 


(1^  (1858)  111  R.  R.  72(;.  (3)  (1891)  I.  L.  R.  IG  Bom.  255, 

(2j  (1891))  I.  L.  R.  26  Cal.  465.  (4)  (1882)  51  L.  J.  R.  45J5. 
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First  appeal  from  the   decree  of  Lala  Kidar   Nath,  District  Judge, 
Ludhiana,  dated  the  24ith  November  1909,  decreeing    the  claim. 

Government  Advocate,  for  appellant. 

Vishnu  Singh,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by — 

Agnew,  J. — This  is  an  appeal  by  the  Secretary  of  State  for  27f/i  June  1913. 
India  in  Council  from  an  order  of  the  District  Judge  of 
Ludhiana  by  which  he  decreed  the  sum  of  Rs.  7,000  to  the 
plaintiffs -respondents  as  damages  sustained  on  account  of  the 
death  of  Ude  Siugh,  their  son,  in  a  Railway  accident  caused 
by  the  negligence  of  the  appellant-defendant's  servants.  Ude 
Singh  was  a  lad  of  17  years  of  age  described  as  a  "  promising 
and  shining  student "  of  the  Khalsa  College  and  the  plaint 
i-ecites  that  all  the  prospects  and  hopes  of  the  family  died  with 
him. 

The  negligence  is  admitted  by  the  appellant  but  the 
right  of  the  plaintiffs-respondents  to  recover  damages  is  denied. 
The  father  of  the  deceased.  Sirdar  Gopal  Singh,  was  at  the  time 
of  the  accident  a  Risaldar  in  the  Patiala  Imperial  Seivice 
Troops.  The  District  Judge  has  found  that  Ude  Singh,  had  he 
lived,  would  have  succeeded  to  his  father's  post  on  a  pay  of 
Rs.  150  per  mensem  within  three  years,  had  Sirdar  Gopal 
Singh  foregone  his  right  to  a  pension  from  the  State,  or  to  a 
post  of  Rs  80  or  Rs.  100  or  otherwise  ;  that  Ude  Singh  might 
with  reason  have  expected  to  rise  within  a  period  of  20  years 
to  a  post  of  Rs.  -J  50  or  Rs.  350  ;  that  had  the  plaintiffs,  the 
father  and  mother  of  Ude  Siugh,  lived  for  the  period  equal  to 
the  average  age  of  deceased  elders  of  the  family,  which  expecta- 
tion life  is  put  at  20  years  from  the  year  of  the  accident,  they 
would  have  been  benefitted  to  the  amount  of  Rs.  200  per  mensem 
in  the  average  for  20  years ;  and  that  the  appellant.  Secretary  of 
State,  had  granted  Rs.  3,600  compensation  to  the  family  of  a 
constable  killed  in  the  same  accident  and  Rs.  1,800  to  the 
mother  and  brother  of  another  constable  so  killed.  On  these 
findings  he  has  awarded  the  sum  of  Rs.  7,000  as  damages  to 
plaintiffs-respondents,  although  he  held  that  actual  loss  might 
more  correctly  be  assessed  at  Rs.  30,00-^. 

Before  dealing  with  the  legal  aspect  of  the  question  we 
must  briefly  discuss  the  findings  of  fact  which  have  been 
challenged  by  the  learned  Government  Advocate  for  the 
appellant. 

In  the  first  place,  it  is  hardly  correct  to  describe  Ude  Singh 
as  a  "  shining  and  promisi  ng  "  student.  According  to  Hari  Singh, 
teacher  at  the  Khalsa    College,    he    was    in   the  lowest    middle 
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class  and  would  not  have  so  much  as  entered  for  the  Middle 
School  Examination  for  another  two  years,  that  is,  till  he 
attained  the  age  of  19  years.  According  to  Raghbir  Singh,  his 
tutoi',  he  would  have  been  promoted  to  the  highest  middle  class 
in  three  months  and  migh^,  therefore,  presumably  have  been 
about  18  when  he  entered  for  that  examination.  These  facts 
do  not  disclose  any  high  standard  of  educational  attainment  for 
a  lad  of  his  age,  but  the  reverse.  A  boy  of  18  or  19  years  of 
age  would  ordinarily  be  i-eading  for  the  Entrance  standard  or 
even  have  passed  that  standard. 

It  is  further  assumed  by  the  District  Judge,  on  the  evidence 
before  him,  that  Ude  Singh  would  necessarily  have  succeeded 
to  his  father's  post  or  at  least  have  secured  a  post  on  Rs.  80  or 
Rs.  100  and  risen  to  one  carrying  a  salaiy  of  Rs.  250  or  Rs.  350 
within  20  years.  We  can  find  no  warrant  for  such  confidence 
in  the  evidence  on  the  record. 

It  is  true  that  Bakhshi  Pritam  Singh,  Commander-in-Chief 
of  the  Patiala  Army,  says  that  the  practice  in  the  State  is  that 
an  elder  son,  if  a  promising  one,  generally  takes  the  place  of 
his  father  and  that  he  would  have  taken  Ude  Singh  as  a 
Risaldar  on  Rs.  100  per  mensem,  apparently  on  retirement  of 
his  father.  He  quotes  certain  instances  in  which  sons  have 
succeeded  their  fathers. 

Sirdar  Bhagwan  Singh,  a  Judge  of  the  Patiala  Chief  Court, 
gives  evidence  to  a  similar  effect  but  admits  that  it  "  depends 
"  upon  the  choice  of  His  Highness  the  Maharaja  to  appoint 
"  anyone  he  likes." 

Sirdar  Sundar  Singh,  Colonel  in  the  Imperial  Service 
Troops,  says  that  in  the  State  the  practice  is  that  the  son  takes 
the  place  of  the  father. 

The  plaintiffs-respondents,  unfortunately  for  themselves, 
placed  upon  the  record  a  copy  of  the  Patiala  State  Regulations 
relating  to  pensions,  etc.  In  No.  80  of  these  rules  we  find 
that  an  officer  whose  son  or  grandson  has  succeeded  to  his 
Office  at  his  own  i-equest  is  not  entitled  to  any  pension  and, 
in  rule    82,   if   a   State  servant  voluntarily  retires  and  gets    liis 

son  appointed,   etc., certain   results   ensue.     It   is    thus 

implied  that  a  sei'vant  of  the  State  may  forego  his  right  to 
pension  by  getting  his  son  or  grandson  appointed  in  his  stead. 
Again  in  rule  102,  it  is  provided  that  if  a  servant  of  the  State 
die  leaving  children  capable  of  serving  the  State  one  of  the 
children  may  succeed  his  father.  The  rules,  however,  as  to  a 
son  succeeding  his  father  on  resignation  of  pension  by  the 
father  do  not  apply  to  the  Imperial  Service  Troops,  bat  to  local 
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troops  ;  see  rules  83  and  84.  Separate  rules  are  given  for 
Imperial  Service  Officers  in  rale  1 31  et  seq.  The  plaintiff, 
Sirdar  Gopal  Singh,  belongs  to  this  latter  corps  and  it  is  clear 
that  under  the  State  rules  his  son  would  have  no  right  to 
succeed  him  even  if  he  resigned  his  pension. 

The  learned  District  Judge  has  further  omitted  to  notice 
that  Sirdar  Gopal  Singh,  has  three  other  sons,  the  eldest,  the 
twin  brother  of  Ude  Singh,  deceased,  the  othei^s  now  aged  16| 
and  ]4|,  as  be  informs  this  Court.  Sirdar  Gopal  Singh  has 
further  not  retired  from  the  State  service  at  all  but  is  en  the 
contrary,  so  he  admits  in  this  Court,  now  drawing  Rs.  200  per 
mensem  as  Colonel  Commandant  in  the  corps.  It  is  not  clear 
therefore  why,  even  if  the  rule,  if  rale  it  be,  that  a  son  may 
succeed  his  father  provided  that  the  latter  lesigns  his  pension, 
the  State  should  not  provide  for  one  of  the  other  sous  in  this 
way  in  place  of  the  deceased. 

But,  further,  we  are  unable  to  agree  with  the  District 
Judge  that,  even  had  Ude  Singh  secured  in  2  or  3  years  from 
1907  his  father's  or  some  similar  .ippointment  the  family 
would  have  been  benefitted  thereby  to  the  extent  of  Es.  200  per 
mensem  or  even  necessarily  benefitted  at  all.  The  young  man 
was  unmarried  and  plaintiff  admits  that  a  marriage  costs 
Rs.  1,500  or  Rs.  2,000,"'  a  heavy  item  for  a  man  who  was  at 
the  time  of  the  institution  of  this  case  admittedly  in  debt,  as 
the  evidence  of  Bachitar  Singh,  plaintiff's  nephew,  shews.  If 
Ude  Singh  had  married  and  entered  the  State  service  he  would 
need  to  employ  his  income  in  keeping  up  his  own  position  and 
family,  though  doubtless  ke  might  have  helped  his  father 
somewhat. 

For  all  these  reasons  we  are  unable  to  predicate  on  the 
evidence  any  such  financial  future  for  the  plaintiffs  depending 
on  assistance  to  be  given  by  the  deceased,  as  is  assumed  to 
be  reasonably  certain  by  the  District  .Judge.  On  the  contrary, 
it  is  clear  that  the  immediate  financial  effect  of  the  lad's  death 
was  to  I'elease  plaintiff's  from  his  educational  and  marriage 
expenses.  All  that  can  be  said  on  the  evidence  is  that  iu  due 
course,  if  Ude  Singh  had  turned  out  well,  he  might  have 
looked  forward  to  securing  some  post  in  the  Patiala  State  and 
might,  if  so  needed,  and  if  he  could  have  afforded  it,  have  been 
able  to  assist  his  father  financially  to  an  extent  which  cannot 
be  foretold. 

Coming  now  to  the  law  on  which  the   right  to  sue  is  based  ; 
section  1,  Act  XIII  of  1855,  runs  as  follows  : — 

"  Whenever  the  death  of  a  person  is  caused  by  wrongful 
"  act,  neglect  or  default,  and  the  act,  neglect  or   default  is    snch 
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"  as  would  (if  death  had  not  ensued)  have  entitled  the  party 
"  injured  to  maintain  an  action  a»d  recover  damages  in  respect 
"  thereof,  the  party  who  would  have  been  liable,  if  death  had 
"  not  ensued,  shall  be  liable  to  an  action  or  suit  foj*  damages 
"  notwithstanding  the  death  of  the  person  injured,  and  although- 
"  the  death  shall  have  been  caused  under  such  circumstances 
"  as  amount  in  law  to  felony  or  other  crime,  and  it  is  enacted 
"  fifrther,  that  every  such  action  or  suit  shall  be  for  the  benefit 
"  of  the  wife,  husband,  parent  and  child,  if  any,  of  the  person 
"  whose  death  shall  have  been  so  caused  and  shall  be  brought 
"  by,  and  in  the  name  of,  the  executor,  administrator  or  repre- 
"  sentative  of  the  person  deceased,  and  in  every  such  action, 
"  the  Court  may  give  such  damages  as  it  may  think  propor- 
"  tioned  to  the  loss  resulting  from  such  death  to  the  parties 
"  j'espectively,  for  whom  or  for  whose  benefit  such  action  shall 
"  be  brought  and  the  amount  so  recovered." 

In  the  present  case  we  have  to  see  what  loss  resulting 
from  the  death  of  Ude  Singh  resulted  to  the  two  plaintiffs,  bis 
father  and  mother.     The  loss  must  be  pecuniary  loss. 

The  rule  laid  down  and  adopted  by  the  English  Courts  is 
concisely  stated  in  Mayne  on  Damages,  6th  Edition,  page  615. 
Under  Lord  Campbell's  Act  which  is  in  pari  ratione  with  Acffc 
XIII  of  1855,  with  some  minor  differences  "  legal  liability 
"  alone  is  not  the  test  of  iujuiy  in  i^espect  of  which  damages 
"  may  be  recovered  under  tbis  statute  ;  but  the  reasonable 
"  expectation  of  pecuniary  advantage  by  the  relatives  remaining 
"  alive  may  be  taken  into  account  by  a  juiy  and  damages 
"  given  in  the  respect  of  that  expectation,  if  it  be  disappointed, 
"  and  the  probable  pecuniary  loss  thereby  occasioned  (z).  Thus 
"  a  parent  may  recover  for  the  loss  of  the  probability  that 
"  his  son  would  have  continued  to  contribute  to  his  mainte- 
"  nance  ;  (a)  and  children  may  recover  for  the  loss  of  the 
"  education,  comforts,  and  position  in  society,  which  they 
"  would  have  enjoyed  if  their  father  had  lived  and  retained  the 
"  income  which  died  with  him,  and  they  had  continued  to 
"  reside  Avith  him  ;  and  even  the  probability  that  the  deceased 
"  if  he  had  lived  would  have  made  provision  for  his  children 
"  may  be  considered  (Z*)." 

The  authorities  upon  which  this  statement  of  the  lule 
is  founded  are  given  in  the  notes  (a),  {I)  and  (z).  Of  these 
two  may  be  specifically  noticed  : — 

Hetheringtoii  v.  North-E astern  Bailwaij  Company  (1).  In 
that  case  the  plaintiif's  son  had  been  killed  by  negli- 
gence   of   the  defendants.      The     plaintiff    was   nearly     blind 

(1)  (1882)  51  L.  J.  R.  -195. 


December,  1913.  ]  CIVIL  JUDGMENTS- No.  112.  429 

and  was  injured  on  his  leg  and  hands.  The  son  was  29  years 
old,  was  earning  wages  wid  gave  a  portion  to  the  father  when  the 
latter  wanted  it.  On  these  facts  it  was  held  that  there  was 
reasonable  expectation  of  pecuniary  benefit  to  the  plaintiff 
from  the  deceased. 

In  D  alt  on  x.  Suuth-Easfern  Railway  Covipa^iy  (1),  the  son 
who  was  killed  was  unmarried,  27  years  of  age,  and  had  for  7  ur 
8  years  been  in  the  habit  of  making  his  parent < presents  to  the  value 
of  about  £  20  per  year.  Here  again  it  was  held  that  the  father 
had  such  reasonable  expectation  of  pecuniary  benefit  for  the 
continuance  of  his  son's  life  as  to  entitle  him  to  recover  damages 
under  the  statute. 

Again  in  East  Indian  Railway  Company  v.  Rally  Das 
Mookei-jee  (2),  although  for  other  I'easons  the  plaintiff  in  that 
case  was  non-suited,  the  grounds  upon  which  damages  were 
claimed  were  as  stated  at  p.  493  of  the  report.  The  plaintiff' 
looked  to  his  eldest  son,  who  was  killed,  for  his  main  support. 
The  son  who  was  employed  as  a  clerk  had  been  in  the  constant 
habit  of  remitting  money  monthly  to  his  father. 

It  is  clear  that  in  each  of  these  cases  the  reasonable 
expectation  on  the  part  of  the  plaintiff  of  pecuniary  benefit  by 
the  remaining  alive  of  the  relative,  killed  by  the  defendant's 
negligence,  was  founded  on  proof  of  actual  pecuniary  Itenefit 
received  iu  the  past  coupled  with  facts  shewing  that  the 
plaintiff  might,  bat  for  the  death,  have  relied  on  the  continu- 
ance of  such  pecuniary  support. 

On  the  other  hand  the  learned  District  Judge  has  relied 
partly  on  Narayan  Jetha  v.  The  Municipal  Commissioner  of 
Bombay  J\).  In  that  ruling  after  citing  Z)«r/:aw^^  v.  Johnson, 
4,  H.  and  N.,  65.3,  C.  P.  J  91  and  Sykes  v.  North-Eastern  Raihcay, 
44,  L  J.  (N.  S.),  C.  P.  191,  as  authorities  for  the  proposition 
that  the  plaintiffs  cannot  recover  either  nominal  damages  or  a 
solatium,  but  must  shew  that  they  have  suffered  appreciable 
pecuniary  loss  by  the  death  of  the  deceased,  or  had  a  resonable 
expectation  of  pecuniary  benefit  fiom  the  continuance  of  her 
life,  the  learned  Judges  go  on  to  say.  "  The  result  of  the 
"  authorities  is  to  shew  that  in  dealing  with  cases  of  this 
'*  nature  distinct  evidence  of  the  loss  sustained  or  benefit 
"  expected  is  not  necessai-y  but  that  the  jury  may  look  at  the 
"  circumstances  of  the  case  and  especially  at  the  position  of  the 
"  parents  and  age  of  the  child  and  call  iu  the  aid  of  theii-  own 
"  experience  in  arriving  at  their  conclusion." 


(1)  (1858;  IU  R.  R.  726.  (2)  (189:))  7.  L.  R.  26  Cat.  465  (493). 

(3j  (1891)  I.  L.  R.  16  Bom.  255. 
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The  facts  in  tlie  Bombay  case  were  tliat  tlie  plaintiff  was 
the  mother  of  a  child  who  fell  down  the  main  hole  of  a  sewer 
in  Bombay  which  had  negligently  been  left  open  by  the 
defendant's  employes  and  was  killed.  The  plaiutiif  was  a 
cucumber-seller.  Beyond  this  the  facts  are  not  stated  and  we 
have  nothing  to  guide  us  as  to  what  the  facts  were,  which  were 
held  to  constitute  in  the  plaintiff  a  reasonable  expectation  of 
pecuniary  benefit  from  the  continuance  of  the  child's  life.  From 
the  remarks,  however,  as  to  the  position  of  the  parents  and 
the  age  of  the  child  as  factors  to  be  taken  into  account,  it  may 
reasonably  be  concluded  that  this  child's  services  were  of 
pecuniary  benefit  to  her  mother,  and,  in  the  case  of  an 
obviously  poor  woman,  a  cucumber  seller  in  a  very  humble 
walk  of  life,  it  is  not  unnatural  tliat  this  should  be  so. 

However  that  may  be,  the  ruling  does  not  conflict  with  the 
authorities  cited  in  Mayne  on  Damages,  two  of  which  are 
separately  discussed,  or  with  the  Calcutta  ruling.  The  question 
is  in  each  case  one  of  reasonable  expectation  of  pecuniary 
benefit  from  the  continued  life  of  the  deceased  and  in  all  the 
authorities  the  I'easonableness  of  the  expectation  is  largely 
founded  on  a  record  of  pecuniary  benefit  received  in  the  past. 
We  do  not  say  that  this  last  is  a  condition  indispensable  to  the 
reasonableness  of  the  expectation,  but  certainly  there  must 
be  something  more  than  mere  speculation  on  the  future. 

In  the  present  case,  as  has  been  shewn  above,  the  plaintiffs 
had  not  of  course  received  any  pecuniary  beiiefit  from  their 
son  in  the  past  before  his  death.  If  they  entertained  any 
expectations  of  pecuniary  help  from  him  in  the  future 
these  can  only  have  been  founded  on  hopes  which  might 
never  have  been  fulfilled.  Ij  the  boy  had  turned  out  well, 
ij  he  had  chosen  to  help,  if  he  had  been  able  to  afford  help, 
ij  he  had  obtained  State  employment,  the  expectation  of  the 
parents  might  have  come  to  fruition.  But  we  find  no  reason, 
patent  from  the  record,  why  we  should  convert  these  contin- 
gencies into  practical  certainties,  as  the  learned  District  Judge 
has  done  ;  and  we  are  unable  to  hold  that  the  plaintiffs  had 
any  reasonable  expectation  of  jDecuniary  advantage  from  the 
remaining  alive  of  the  son,  who  lost  his  life  in  the  Railway 
accident  of  December  1907,  and  the  immediate  result  of  the 
death  was  rather  gain  than  loss  of  a  pecuniary  nature. 

In  the  two  cases  noted  in  the  judgmeat  of  the  Lower  Court  in 
which  compensation  was  awarded  to  the  relatives  of  two  constables 
who  met  their  deaths  in  this  same  Railway  collision,  it  is  clear 
that  the  deceased's  relatives  compensated  looked  to  the  deceased 
for  their  main  support  and  the  cases  are   not   analogous   to  the 
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present  case.     The  plaintiffs  are  accor.dingly  not   entitled  to  any 
damages. 

The  appeal  must  be  accepted,  and  since  the  learned 
Government  Advocate  has  no  instructions  not  to  press  for  costs, 
the  appeal  must  be,  and  is  accepted  with  costs  throughout,  the 
plaintiffs'  claim  being  dismissed. 

Appeal  accepted. 


No.  113. 

Before  Hon.  Mr.  Justice  Shah  Din  and  Hon.  Mr. 

JiLstice  Agneic. 

DIWAN   SINGH  AND   OTHERS— (PLAixTiFr,s)— 

APPELLANTS 

Versus 

KISHEN  SINGH  AND  OTHERS- (Defendants)— 

RESPONDENTS. 

Civil  Appeal  No.  1167  of  1911. 

Succession  to  o<;cupancy  ri(jhts— Punjab  Tenancy  Act,  XVI  of  1887, 
section  5d— donees  line  becoming  extinct— rights  of  donor's  family. 

A.  S.  held  occupancy  rights  in  certain  lands.  AVith  the  consent  of 
the  proprietors,  he  gave  his  rights  to  N.  S.,  who  was  not  a  member 
of  his  family.  N.  S.  was  succeeded  by  his  son,  W.  S.  who  died  childless. 
The  descendants  of  A.  S.  sued  the  landlords,  in  whose  favour  mutation  had 
been  effected,  alleging  that  the  donee's  line  haraig  become  extinct  the 
occupancy  rights  reverted  to  the  donor's  family. 

Held  that  the  customary  rule  of  reversion  of  land  to  the  family  of  the 
donor,  when  the  donee's  line  becomes  extinct,  cannot  be  read  into  sec- 
tion 59  of  the  Punjab  Tenancy  Act,  and  that  what  has  to  be  determined  in 
such  a  case  as  the  present  is  not  merely  the  mutual  rights  of  the  donor 
and  donee  or  their  descendants  inter  sc  but  also  the  rights  of  a  third 
party,  namely  the  proprietor,  and  that  the  provisions  of  section 
59,  Punjab  Tenancy  Act,  must  bo  given  eilect  to  in  all  cases 
which  are  clearly  governed  by  its  tenns. 

Further  appeal  from  the  decree  of  the  Court  of  the  Divisional  Judge, 
{Collector)  of  Hoshiarpnr,  dated  the  2nd  day  of  Dcccmher  19C'9. 

Vaughan,  for  appellants. 

Ganpat  Rai,  for  respondents. 

The  judgment  of  the  Com-t  was  delivered  by— 

Shah  Din,    J. — This  suit   relates  to  certain  occupancy  land     iSth  July  1913. 
situate     in   viauza  Ladhipur,    tahsil   Una  in    the   Hoshiarpur 
District.     The  land   was  originally   held  as    maurusiat  by   one 
Achhar   Singh,  under  whom  the   present    plaintiffs    claim,   the 
ancestors   of  the   present    defendants    being   the    proprietors 
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thereof.  Acliliar  Singh  ■  made  a  gift  of  his  occupancy  rights, 
with  the  consent  of  the  proprietors  to  one  Natha  Singh, 
who  was  succeeded  hy  his  son,  Wazir  Singh.  It  has  been 
found  as  a  fact  that  Xatha  Singh  did  not  belong  to  Achhar 
Singh's  family,  and  he  must,  therefore,  be  treated,  for  the 
purposes  of  the  present  litigation,  as  one  who  had  acquired 
the  occupancy  land  in  dispute  by  gift  from  Achhar  Singh 
without  having  any  other  title  thereto.  His  son,  Wazir 
Singh,  having  died  childless,  mutation  in  respect  of  the 
occupancy  land  was  effected  in  favour  of  the  landlords  ;  and 
the  present  suit  has  been  broug'ht  against  the  landlords  by 
the  descendants  of  Achhar  Singh  on  the  ground,  inter  alia, 
that  the  time  of  ISTatha  Singh,  donee,  having  become  extinct 
the  occupancy  I'ights  revert  to  the  line  of  the  donor,  Achhar 
Singh,  who  was  the  original  occu.pancy  tenant  of  the  land. 
The  first  Court  decreed  the  plaintiffs'  claim,  but  the  lower 
Appellate  Court  has  thrown  it  out,  holding  that  Wazir  Singh, 
the  last  occupancy  tenant  of  the  land,  having  died  without 
issue  and  without  leaving  a  widow  or  any  male  collateral 
relatives,  his  right^  of  occupancy  wAs  extinguished  under 
section  59  of  the  Punjab  Tenancy  Act. 

The  question  which  has  been  referred  to  a  Divisional  Bench 
for  decision  by  the  learned  Judge  in  Chambers  is,  whether 
in  the  circumstances  of  the  present  case  the  custom- 
ary rule  of  reversion  to  the  donor's  family  applies 
in  the  case  of  occupancy  tenancies  when  the  donee's  line 
becomes  extinct.  In  our  opinion  the  answer  to  this  question 
must  be  in  the  negative.  It  is  clear  that  when  Achhar 
Singh  made  a  gift  of  his  occupancy  rights  to  Natha  Singh, 
the  gift  being  made  with  the  consent  of  the  landlord,  under 
section  57  of  the  Tenancy  Act  ITatha  Singh,  donee,  stepped 
into  the  shoes  of  the  donor,  Achhar  Singh  ;  in  other  words, 
by  I'eason  of  the  gift  the  relation  of  landlord  and  tenant  was 
created  between  the  proprietor  of  the  land  and  the  donee,  and 
thenceforward,  their  mutual  rights  and  obligations  wei'e  those 
defined  by  the  provisions  of  the  Tenancy  Act.  At  the  time 
therefore,  when  Wazir  Singh,  son  of  Natha  Singh  died, 
the  succession  to  the  occupancy  tenancy  held  by  him  was 
governed  by  section  59  of  the  Act,  which  does  not  save  custom 
and  expressly  lays  down  that  in  the  event  of  the  occupancy 
tenant  leaving  no  lineal  male  descendant  or  widow  or  male 
collateral  relatives,  the  right  of  occupancy  shall  be  extinguished. 

The  customary  rule  of  reversion  of  land  to  the  family  of  the 
donor  when  the  donee's  line  becomes  extinct  cauuot  be  grafted 
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on  to  section  59,  and  the  provisions  of  the  section  must  be  given 
effect  to  in  all  cases  which  are  clearly  governed  by  its  terms. 

This  section  is,  of  course,  subject  to  the  provisions 
of  sections  111  and  112  of  the  Tenancy  Act,  but  these  last 
mentioned  sections  have  reference  to  "agreements"  between 
landlords  and  tenants  relating  among  other  matters  to  the 
devolution  of  occupancy  rights  ;  and  the  present  case  clearly 
is  not  one  governed  by  section  111. 

Apart  from  the  express  provisions  of  section  59  of  the  Act, 
according  to  which  the  claim  of  the  present  plaintiffs  is  untenable, 
it  seems  to  us  that  the  customary  rule  of  reversion  of  land  cannot 
apply  to  a  case  of  this  kind  in  which  we  have  to  determine,  not 
merely  the  mutual  rights   of  the  donor   and   the    donee    or   of 
their   descendants   inter  se    in   relation    to    the    subject-matter 
of  the  gift,  but  also    the   rights    of    a  third  party,    namely,    the 
proprietor  of  the  occupancy  land.     "Where  A.  makes  a  gift  of  his 
occupancy   rights    to    B.,    with   the  consent    of  his  landlord   C, 
the   donee   B.    becomes    the   occupancy  tenant  of  C.  and   holds 
as     such  under   him.     Both  B.    and  C.    acquire    certain  rights 
against   each   other     and   become   subject    to     certain    mutual 
liabilities  ;  and   one   of  the   rights  acquired  by  C.  against  B.    is 
that  on    B.   leaving  no   heirs,  on   whom    according  to   section  59 
of  the   Tenancy   Act    (subject   of   course   to   section   111)    the 
right  of  occupancy  can  devolve,  that  right  shall  be  extinguished. 
This  I'ight   of   C,    which     without  doubt     is  a    valuable   right, 
cannot   be   ignored   or  brushed   aside  by  the  donor  A.,  who  was 
the  original  occupancy  tenant,    and  he  cannot  be  heard  to   say 
that   on   B.'s   line  becoming  extinct,  he  (A)  (or his  descendants) 
would     get   back   the   occupancy   rights    and   resume   his     old 
status  of  occupancy  tenant  under  the  landlord  C,  irresj)ective  of 
the     assent   of   the  latter   and   in   complete   disregard   of    his 
inghts    as     against   B.  ,  The   customary    rule   of   reversion   as 
I'egards  proprietary  land  affects  only   the   lines   of   the  donor 
and     the     donee   and   the   rights  of  a   third   party     are     not 
necessarily  prejudiced  by  the  application   of   that   rule  ;  but  in 
a   case  bke   the    present  the  adoption  of   a   similar  rule   would 
ex  necessitate   rei  affect   the   rights   of   the   landlord   expressly, 
which   are  expressly  conferred  upon  him  by   section   59   of  the 
Tenancy  Act. 

"We  hold,  therefore,  that  in  this  case  the  occupancy 
land  in  dispute  does  not  revert  to  the  descendants  of  Achhar 
Singh  J  and  accordingly  we  maintain  the  decree  of  the  Lower 
Appellate  Coui-t  and  dismiss  this  appeal  with  costs. 

Apjjeal  dismissed. 
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No.  114. 

Before  Hon.  Mr.  Justice  Rattigan  and  Hon.  Mr. 
Justice  Chevis. 

KHUDA  BAKHSH  AND  OTHERS— (Defendants)— 

APPELLANTS 

Versus 

AHMAD  KHAN  AND  OTHERS— (Plaintiffs)— 

RESPONDENTS. 

Civil  Appeal  No.  654  of  1911. 

Custom — alienation— unequal  distribution  of  ancestral  land  among  sons — 
Aicans  of  Talagang  tahsil,  Attack  District — Riwaj-i-am  (Jhelum  District) — 
Wajib-ul-arz. 

Held,  that  it  had  not  been  proved  that  by  custom  among  Awans 
of  Talagang  tahsil  a  father  has  the  power  to  distribute  the  ancestral  land 
unequally  among  his  sons. 

88  P.  R.  1911  (Khuda  Baksh  v.  Waham  Ali)  (1)  and  8  P.  R.  1906 
{Khudayar  v.  Fattch)  (2),  referred  to. 

Fttrther  appeal  from  the  decree  of  E.  A.  Estcourt,  Esquire,  Divi- 
sional Judge,  Attock  Division,  dated  the  4:th  March  1911. 

Muhammad  Iqbal,  for  appellants. 
Bliagat  Ram  Puri,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by — 
Srd  March  19\S.  Chevis,  J. — Aziz  Khan,  an   Awan   of  the  Talagang   tahsil, 

has  ten  sons  by  two  wives.  He  first  gave  about  500 
highas  to  Muhammad  Khan  in  1877.  On  3rd  December  1905 
he  gifted  -f-ths  of  6,063  kanals  to  six  other  sons,  keeping  |th 
for  himself.  He  then  gave  \,7b5  kanals  to  the  three  remain- 
ing sons.  Last  of  all,  on  20th  Februaiy  1909,  he  gave  the 
remaining  ^th  of  the  6,063  kanals  to  Fatteh  Khan  and  Khuda 
Bakhsh  under  the  pretence  of  a  sale.  This  is  a  suit  by  5 
bi'others  of  Eatteh  Khan  and  Khuda  Bakhsh  attacking  the 
alienation  of  20th  Febi'uary  1909.  The  first  Court  dismissed 
the  suit  but  the  Divisional  Judge  accepted  the  plaintiffs' 
appeal  and  decreed  the  suit,  holding  that  defendants  had  failed 
to  prove  that  an  Awan  of  the  Talagang  tahsil  was  competent 
to  distribute  his  laud  unequally  among  his  sons. 

The  defendants  have  preferred  a  further  appeal  to  this 
Court. 

The  first  three  grounds  of  appeal  have  been  framed  under 
a  misapprehension.  Talagang  is  not  pai't  of  the  Rawalpindi 
District.  It  is  now  part  of  the  Attock  District  and  was  for- 
merly part  of  the  Jhelum  District. 

(1)  88  P.  R.  1911.  (2)  8  P.  R.  1906. 
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Counsel  cites  88  P.  J?.  l9]l{KhHda  Bakhsh  v.  Waham  Ali)  ( 1), 
but  it  may  be  remarked  (though  this  does  not  appear  from  the 
judgment  of  this  Court)  that  in  this  case  the  son  was  born 
after  the  alienation  in  question,  so  that  the  case  is  not  one  of 
an  alienation  by  the  father  in  presence  of  a  son.  It  may  also 
be  noted  that  of  the  three  rulings  relied  on  in  88  P.  R.  J  911 
the  thi^ee  earh'er  ones  are  not  cases  of  alienations  in  presence 
of  sons  but  of  alienations  by  sonless  proprietors,  while  in  8 
P.E,\90Q  {KlmdmjarY.  Fatteh)  (2),  the  right  of  the  son  to 
object  was  not  decided  as  the  son  assented  to  the  gift,  and  the 
contest  was  between  the  nephews  of  the  donor  and  the 
daughter's  sons. 

Then  counsel  refers  us  to  an  order  passed  by  Major 
Montgomery,  Settlement  Officer  in  1876,  but  this  again  was 
a  case  of  an  alienation  by  a  sonless  proprietor.  No  less  than 
J 19  leading  men  were  consulted  in  this  case,  and  ali  declared 
that  a  father  could  give  away  his  pi'operty  to  his  daughters 
even  in  the  presence  of  sons,  but  9  out  of  the  119  were  cau- 
tious enough  to  add  that  the  power  had  never  been  exercised. 
This  is  in  accordance  with  the  Wajib-uUarz  of  the  village  in 
the  present  case,  which  says  that  even  in  the  presence  of 
sons  a  man  can  gift  land  to  daughters  but  that  no  one  has  ever 
yet  done  so.  Where  a  power  is  merely  asserted  but  has  never 
been  exercised  it  seems  to  us  impossible  to  say  that  a  custom 
exists. 

There  is  an  extract  from  the  vernacular  Riwaj-i-am  of 
the  Jhelum  District  placed  on  the  record,  which  seems  very 
ambiguous.  It  first  states  that  a  man  can  freely  gift  self- 
acquii-ed  land,  and  then  goes  on  to  say  that  he  can  gift  a  share 
of  ancestral  land  if  theie  are  sons,  but  then  continues  "  if 
there  are  no  sons,  relations  cannot  veto  such  a  gift,  only 
sons  can  do  so."  We  can  only  conclude  that  there  has  been 
a  slip  in  the  earliei'  portion  of  this  extract  and  that  the 
correct  version  is  that  in  the  absence  of  sous  a  man  may  gift 
ancestral  land.  The  extract  goes  on  to  say  that  a  father 
may  give  a  larger  share  to  a  favourite  son. 

In  Talbot's  Customary  Law  of  the  Jhelum  District  we 
read  on  page  59  that  ancestral  property  may  not  be  given 
without  the  consent  of  the  collaterals  in  the  fourth  degree, 
and  on  page  39  that  a  father  can  gift  a  larger  share  to  a 
favourite  son  or  a  smaller  share  to  a  disobedient  sen,  but 
that  the  difference  must  not  be  large. 

(1)  88  P.  R.  1911.  (2)  8  P.  R.  1906. 
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Then  a  judgment  of  this  Court  dated  8th  May  1899  is 
referred  to,  but  this  does  not  help  us  as  it  is  a  case  of  contest 
between  a  daughter  and  collaterals  in  the  fifth   degree. 

As  to  the  mutation  mentioned  in  the  last  paragraph  of  page 
5  of  the  paper  book,  this  seems  to  have  been  a  case  of  one  son 
getting  a  larger  share  with  the  consent  of  his  brother.  In 
any  case,  one  single  instance  is  not  enough  to  prove  a  custom. 

Several  other  reported  rulings  have  also  been  referred 
to,  but  as  they  do  not  relate  to  Awans  of  Talagang  we  do 
not  think  it  r.ecessary  to  discuss  them. 

There  can  be  no  doubt  that  Awans  have  somewhat 
larger  powers  of  alienation  than  is  usual  in  Punjab,  but  we 
find  that  the  defendants  have  failed  to  prove  that  an  Awan 
of  Talagang  may  distribute  the  ancestral  land  unequally 
among  his  sons,  and  therefore  this  appeal  must  ftiil. 

Mere  assertions  of  a  power  are,  we  repeat,  useless  in  the 
absence  of  instances  to  prove  a  custom. 

As  to  the  argument  advanced  before  the  learned  Divi- 
sional Judge  that  the  residue  of  the  estate  may  be  gifted  at 
will,  we  note  that  this  argument  has  not  been  repeated  in  this 
Court,  and  that  we  fail  to  see  how,  if  a  man  has  not  the  power 
to  alienate  his  land,  he  can  alienate  the    last   remaining  portion 

of  it. 

The  appeal  fails  and  is  dismissed  with  costs. 

Apjpeal  dismissed. 


No.  115. 

Before  Eon.  Sir  Arthur  Reid,  Kt.,  Chief  Judge  and  Hon. 
Mr.  Justice  Beadon. 

MUSSAMMATDAROPDI— (Defendant)— PETITIONER 

Versus 

MUSSAMMAT  SADA  KAUR— (Plaintiff)— RESPONDENT. 

Civil  Revision  No.  454  of  1910. 

Provincial  Small  Cause  Court  Act,  IX  of  1887,  section  25— Civil 
Procedure  Code,  1908,  section  2  (11)— intermeddling  with  the  estate  of  a 
deceased—Legal  i-epresentative. 

Where  one  D.  hved  with  K.  S.  until  his  death  and  intermeddled 
with,  and  was  in  possession  of,  part  of  the  estate. 

Held,  that  intermeddling  with  part  of  a  deceased's  estate  makes  the 
intermeddler  hable  to  the  extent  of  the  property  taken  possession  of 
by  him. 

Chathakelan  Y.  Govinda  Karumiar  (1),  The  District  Judge  of  Azamgarh 
V.  Baldeo  Prasad  (2),  referred  to. 

(1)  (1893J  I.  L.  B.  17  Mad.  186.  (2j  (1899)  19  All.  W.  N.  221. 
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Held  also,  that  where  fa  person,  who  has  wrongfully  converted  pro- 
perty, will  not  produce  it,  it  should  be  presumed  as  against  him  to  be  of 
the  best  description. 

Armory  v.  Delamiric  (1)  referred  to. 
Petition  for  revision  of  the  order  of  Khivaja  Tassadduk    Eussain, 
Judge,  Small  Cause  Court,  Delhi,  dated  the  2hth  March  1909. 

Sewa  Earn  Singli,  for  petitioner. 

Nemo,  for  respondent. 

The  judgment  of  tbe  Court  was  delivered  by — 

Sir  Arthur  Reid,  C.J. — Tbe  petitioner  was  sued  as  a  3rd  May  )  913. 
legal  representative  of  Mr.  Kirti  Singb,  deceased,  formerly  an 
Extra  Assistant  Commissioner  of  tbis  province,  for  tbe  price 
of  a  pair  of  wbeels,  supplied  to  Mr.  Kirti  Singb,  witb  interest, 
tbe  amount  being  Rs.  3-l;2-8-0.  Tbe  Court  below  bas  passed  a 
decree  against  ber. 

Tbe  questions  for  consideration  are,  wbetber,  on  tbe  facts 
found,  tbe  petitioner  is  legal  representative  of  Mr.  Kirti  Singb 
and  is  liable  for  tbe  amount  decreed.  Tbe  facts  found  are  tbat 
tbe  petitioner  lived  witb  Mr.  Kirti  Singb  until  bis  deatb  and 
tbat  sbe  was  in  possession  of  part  of  bis  estate,  includino-  a 
valuable  gold  watcb.  Tbe  finding  therefore  is,  tbat  sbe 
intermeddled  witb  tbe  estate  of  tbe  deceased. 

Section  2  (11)  of  tbe  Code  of  Civil  Procedure  includes  in 
tbe  definition  of  legal  representative  any  person  wbo  intermeddles 
witb  the  estate  of  tbe  deceased.  Tbe  learned  pleader  for  tbe 
petitioner  contended  that  the  intermeddling  must  be  witb  the 
whole  of  tbe  estate  and  tbat  several  persons  could  not  be  legal 
representatives  together  merely  because  each  bas  intermeddled 
with  part  of  the  estate. 

Chathalcelan  v.  Govinda  Karumiar  (2),  deals  with  the  Code 
of  1882,  which  did  not  define  "  legal  representative,"  and  is  on 
other  grounds  obviously  not  in  point.  In  The  District  Judge  of 
Azamgarh  v.  Baldeo  Prasad  (3),  it  was  held  tbat  a  District 
Judge,  who  had,  under  tbe  provisions  of  section  64,  Act  II  of 
1874,  taken  possession  of  the  assets  of  the  deceased  person 
pending  the  occurrence  of  one  or  the  other  event  specified  in 
that  section,  was  not  a  legal  representative  for  the  purpose  of 
execution  of  a  deci^ee  passed  against  tbe  deceased.  The 
instances  at  page  187  of  Williams  on  Executors  and  Adminis- 
trators, Edition  10,   Volume  I,   of   acts  which  do  not  make  a 


(1)  I  Smith's  Leading  Cases  343.  (2)  (1893)  I.  L.  R  17  Mad  18fi 

(3)  (1899)  19  All  \Y'k  221.  ^' 
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man  an  executor  de  son  tort  are  clearly  distinguishable  from  the 
intermeddling  found  by  the  Lower  Court  to  have  been  com- 
mitted in  this  case,  and  consequently  do  not  help  the  petitioner. 
In  Civil  Appeal  No.  760  of  19 li^,  relied  on  by  the  petitioner, 
it  was  held  that  a  certain  party  might  or  might  not  become  a 
representative  as  an  intermeddler,  but  that  the  record  contained 
no  finding  whether  she  was  or  was  not  an  intermeddler.  This 
obvionsly  does  not  help  the  petitioner. 

We  see  no  reason  for  holding  that  intermeddling  with  part 
of  the  estate  only  does  not  make  the  intermeddler  liable  to  the 
extent,  at  any  rate,  of  the  property  taken  possession  of  by  him. 
The  record  contains  no  finding  of  the  exact  value  of  the  valuable 
gold  watch  taken  possession  of  by  the  petitioner,  but  the  rule 
laid  down  in  Armory  v.  Delamiric  (1),  that  where  a  person  who 
has  wrongfully  converted  property  will  not  produce  it,  it  shall 
be  presumed,  as  against  him,  to  be  of  the  best  description, 
justifies  the  assumption  that  the  watch  was  worth  the  amount 
decreed. 

For  these  reasons  we  dismiss  the  application  with  costs. 

Revision  rejected. 

(1)  I  SmitJi's  Leading  Cases  343. 
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€lmf  Court  of  the  |unjab. 

CEIMINAL  JUDGMENTS. 


No.  1. 

Before  Eon.  Mr.  JiLstice  Robertson. 

BAGGA  MAL— (Accused)— PETITIONER, 

Versus 

EMPEROR— RESPONDENT. 

Criminal  Revision  No.  652  of  1912. 

Criminal  Procedure  Code,  section  526  (S)— application  for  time  to  apply 
for  a  transfer— duty  of  Magistrate  to  give  accused  reasonable  opportunity. 

Held,  that  where  a  pers'n,  against  whom  proceedings  under  section  110, 
Criminal  Procedure  Code,  are  taken,  before  the  commencement  of  the  hearing 
appeals  to  the  Magistrate  under  section  526  (8)  for  time  to  enable  him  to 
apply  to  the  Chief  Court  for  a  transfer  of  the  case,  it  is  the  duty  of  the 
Magistrate  to  allow  him  a  fair  and  reasonable  opportunity  to  make  the 
application  before  calling  upon  him  for  his  defence,  and  if  this  is  refused,  the 
illegality  is  one  whicfi  vitiates  the  whole  proceeding. 

24  P.  L.  R.  1904  {Emperor  v.  AH  Raza  Shah)  (1),  Johar-ud-din  v. 
Emperor(2),  Kali  Charan  Ghosev.  Emperor  (3),  Queen-Empress  v.Virasami  (4) 
and  Dhono  Kristo  Samanta  v.  King-Emperor  (5),  referred  to. 

Petition  for  revision  of  the  order  of  T.  P.  Ellis,  Esquire.  Sessions 
Judge,  Ferozepore  Division,  dated  the  22nd  April  1912, 
confirming  that  of  B.  N.  Bosworth-Sviith,  Esquire,  District 
Magistrate,  Ferozepore,  dated  the  7th  March  1912. 

Beechey,  for  petitioner. 
Mul  Chand,  for  i-espondent. 

The  judgment   of  the  learned  Judge  was  as  follows :— * 

Robertson,  Ji — In  this  case  it  is  necessary  to  consider  one  12^^  Oc^.  1912. 
question  only,  and  that  is  whether  it  is  not  necessary  to  quash 
the  whole  proceedings  in  view  of  the  illegal  refusal  of  the 
Magistrate  trying  the  case,  to  grant  an  adjoui-nment  to  enable 
the  accused  to  move  this  Court  for  a  transfer  under  section  526 
of  the  Code  of  Criminal  Procedure.  In  regard  to  this  appli- 
cation the  District  Magistrate  has  made  the  following  remarkb  :— 

"  Similarly  is  the  application   under  section   526,    Crim'nal 
"  Procedure    Code.     That   application   was   put  in   at   Mamdot, 

(1)  24  P.  L.  R.  1904.  (3)  (1906)  7.  L. /;.  33  Cal.  1183. 

(2;  (1904)  I.  L.R.31  Cal.  713.  (4)  (1896)  7.  L.  R.  19  Had.  375. 

(5)  (1902)  6  CaL  W.  N,  717  (719). 
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••  when  I  heard  the  'case  on  tbe  spot.  I  was  able  to  tell  his 
"  counsel  that  I  had  no  share  in  ordering  the  enquiry  or  in  taking 
•'  part  in  it,  and  jMr.  Whistler,  Assistant  Superintendent, 
"Police,  shuwed  tlu.t  Bagca  Mai  had  known  for  more  than  a 
"  month  that  he  was  to  he  sent  up  under  section  110,  Criminal 
"  Procedure  Code.  He  was,  therefore,  in  no  way  prejudiced,  and 
*'  my  order  was  one  rejecting  the  application  at  that,  the  initial 
"  stage  of  proceedings,  as  it  was  intended  to  defeat  the  local 
*'  inquiry,  which  I  had  arranged  to  make  on  tbe  spot,  where  the 
"  truth  could  more  readily  and  easily  be  obtained.  Since  then, 
•*  though  a  further  date  was  given  at  Jalalabad  and  again  here, 
•'  counsel  fcas  taken  no  step  to  make  the  application  to  the  Chief 
"  Court,  and  I,  therefore,  consider  any  further  adjournment 
"  unnecessary.  I  would  remark  that  Bag^a  Mai  has  throughout 
"  had  the  services  of  counsel,  and  no  effort  has  been  spared  to 
*'  try  to  discredit  the   evidence  ". 

The   facts  of  the  case,  which  it  is  necessary   to  state  for  the 
purposes   of   this   order,    aie     few    and     simple.     On   the   26th 
February    last   a  notice   was   issued   to   one  Bagga  Mai  to  show 
cause  why  the  said  Bagga  Mai  should  not  be  called  upon  to  give 
security   to   be   of   good   behaviour,    under   section   110   of   the 
Criminal     Procedure    Code.     This     summons    was     served  on 
Bagga    Mai    at  Ptrozepore  on  the  evening  of  the  27th  February 
for  hearing  at  Mamdot  on  the  29tb.     Immediately  the  case  was 
called  on  for  hearing  on  the  29th  an  application  wf:s  put  in  by  the 
pleader  for   the    accused,    under     section     526    (8),     Criminal 
Procedure  Code,  asking  that  the  Magistrate,  who  was  Magistrate 
of  the  District,  would    either  transfer  the  case    himself  to  some 
other  Magistrate  in  the  Disti-ict,  or  would    allow  an  adjournment 
to  enable  the  accused  to  apply  to  this  Court  for  a  transfer.     The 
Magistrate   proceeded    to  inqu'ro    what   the  grounds  for  transfer 
were,  andconsideiing  them  insufficient  in  his  opinion,  he  declined 
to  accede   to  the   r-eqilest  of  the  accused,    would  not  transfer  tbe 
case  to    another   Magistrate,    and  did  not  allow  any  opportunity 
to  the  accused  to  move  this  Court.     On  the  contrary  he  proceeded 
to   hear  the  evidence   for  the  prosecution   on  the  29th.     He  then 
adjourned  the  case  for  hearing   to  the   4th  March.     That  day 
being    apparently  devoted   to   the   Horse   fair  at  Jalalabad   the 
case   did  not   come   on  :  it   was,   however,   taken  up  on   the  5th 
March.  Certain  of  the   accused's   witnesses  were'  heard   on  that 
day,    an     adjournment   to    hear   other  witnesses,  who  had   been 
summoned  through  Court  but  who  had  not  appeared,  was  refused, 
and   the   case  was    set  down  fol'  orders    on  the  7th  March,  upon 
•which  date   the  accused  was   called   upon  to   furnish  security 
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Other  irregularities  are  complaiued  of,  and  some  undoubtedly 
appear  to  hare  occui-red,  but  I  confine  my  attention  to  the 
question  above  stated. 

Now  it  appears  perfectly  clear  that  no  opportunity  whatever 
was  accorded  to  the  accused  to  make  an  application  to  this  Court 
under  section   526  (8).     The   Magistrate  was   perfectly   compe- 
tent to  hear  and  recoi^d  all  the  evidence  for  the    prosecution  if  he 
considered  that  the  grounds  which    were  set  forth  as  reason  for 
transfer   were   insufficient   and   unlikely   to   be  acceded  to  by  a 
superior  Court.     But  when  the  evidence  for  the  prosecution  had 
been    completed,    it  was   the  bounden    duty  of    the  Magistrate, 
under  the  law,  to  allow  a  fair  and  reasonable   opportunity  to  the 
accused   to   api  ly   for  a  transfer,  before  calling  upon  him  for  his  ■ 
defence.     It  was  then  for  this  Court,  and  not  for   the  Magistrate 
himself,  to    decide  whether   the   grounds   set  forth  for  a  ti'ansfer 
were   good   or  not.     That    no  such  opportunity    was  afforded  is 
obvious.     The   case   only   came   on  for  first   hearing  on  the  29th 
Febiniary.     On   the   1st,    2nd,  3rd  and  4th   March  the  Court  did 
not   sit,  these  days    being  one  a  Sunday  and  the  others  holiday, 
on  which  the  Chief  Court  was  closed  ;  on  the  5th  farther  evidence 
was  taken  and  judgment  was  given  on  the  7th.     All  the   authori- 
ties  agree  that   unless   full   opportunity  is  given  to  an  accused 
who  has  made  an  application   for  a  postponement  of  the  case,  in 
order   to    enable   bim  to  apply  for  a  transfer  before   lie  is  called 
upon   for   bis    defence,    the   proceedings   are    void   and  must  be 
quashed.     Some  of  the   rulings   go  further  and  affirm  that  even 
though  abundant  opportunity  has  been  given   to  apply  for  such  a 
transfer,  if   the   provisions   of  the   law  are  complied  with  in  the 
letter  and   application  has  been  made  before  tl'e  commencement 
of  the  hearing,  it  is  imperative    tliat  an    adjoui'nment  should  be 
made   in   order  to""give' an   opportunity   to  the   accused  to  make 
the  desii^ed  application  for  transfer.     But   be  that   as  it  may,  the 
authorities    quoted  below  are  quite  unanimous   that,  unless  such 
an  opportunity  has  been  given,  the  proceedings  ai'e  void  and  must 
be  quashed.     The  only  authority  of  this  Court  which    was  quoted 
to     me      (Revision      No   921    of     1903),     24.    P.    L.    B.    1904 
(Emperor   v.      Alt    Baza    Shah)    (1)    is   very  emphatic     on    the 
point.     The  other  authorities  are   Johar-ud  Din  r.  Emperor  (2), 
Kali  Charan  Ghosev.  Emperor  (3),  Queen- Empress  v.  Vira^sanni  (4) 
and  Dhono  Kristo  Samanta  v.  King-Emperor  (5). 

It  is  not  necessary  to  discuss  the    judgment  of  the  learned 
Sessions  Judge,  much  of    which  is  irrelevant  ;  it  is  clear  that  he 

(1)  24  P.  L.  R.  1904.  (3)  (1906j  I.  L.  R.  33  Cal.  1183. 

(2)  (1904)  I.  L.  R.  31  Cal:  715.  (4)  (1896j  I.  L.  R.  19  Mad.  375. 

(5;  (1902)  6  Cal.  W.  i^.  717  (719). 
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has     misunderstood     the   effect     of   the     rulings    quoted.     The 

attention   of  officers     trying   cases    regarding     security,   under 

section   110,    may    well  be   called  to  10  P.    B.  (Or.)    1899    (Sher 

Zaman   ShaTiY.    Queen-Empress)  (i),    and    27  P.  B.  {Cr.)    1903 

(^Nur  Din  v.  Emperor)  (2), 

It  is  clear  that  the  Magistrate  acted  illegally  in  this    case  in 

not  allowing   to   the    accused   any   reasonable   opporttinity    to 

prosecute    bis    application  for   transfer     in  tlds    Court    before 

calling  upon  him  for  bis  defence,  and  this  illegality  is  one  which 

vitiates,  ihe     whole     proceeding.     I     accordingly     quash    the 

proceedings  and  the  order  of  the  District  Magistrate,  dated  the 

7th    March    1912,  and  return   the   case  for     a   retrial.     Under 

the  circumstances  I  direct  tKat  the  retrial  shall  take  place  before 

another  Magistrate. 
"  *"■'  ■  Bevision  accepted. 


No.  2. 

Before  Hon.  Sir  ArtJmr  Reid,  Kt.,  Chief  Judge,  and  Hon. 
Mr.  Justice  Battigan. 

EMPEROR— APPELLANT 
Versus 
CHANDA  SINGH  AND   sIdTHERS— RESPONDENTS. 

Criminal  Appeal  No.  219  of  1912. 

Cmninal  Procedure  Code,  section  423  (a)— power  of  Chief  Court  to  direct 
a  Lower  Appellate  Court  to  retry  an  appeal— duties  of  Police  and  Court  in 
riot  cases. 

Held,  that  it  is  not  the  duty  of  the  police  nor  is  it  within  their  province 
to  determine  in  the  case  of  a  riot  which  of  the  parties  concerned  was  in 
the  wrong,  but  that  it  is  for  the  Court  to  determine  upon  the  evidence  on  the 
record  which  of  these  has  been  guilty  of  the  offence  charged  against  them, 
and  none  the  less  so  because  the  record  is  lengthy  and  the  case  complicated 
and  difficult. 

Held,  consequently,  that  as  in  this  case  the  Sessions  Judge  had  taken 
exception  to  the  action  of  the  police,  because  they  had  not  attempted 
to  adjudicate  as  to  the  guilt  or  innocence  of  the  persons  impUcated  and  had 
declined  to  adjudicate  therein  himself,  he  had  failed  to  detennine  the  appeals 
in  accordance  with  law,  and  that  the  Chief  Court  under  section  423  (a), 
Criminal  Procedure  Code,  had  power  to  direct  the  Sessions  Judge  to  retry 
the  appeals. 

Queen-Empress  v,  Ganesh  Khandara  (1),  referred  to. 

Appeal  from  the  order  of  P.    L.  Barker,   Esquire,  Sessions  Judge, 
Amritsar  Division,  dated  the  10th  October  191 1 . 

Government  Advocate,  for  appellant. 
Hukam  Chand,  for  respondents. 

(1)  10  P.  R.OCr.)  1899.      vwl        (2)  27  P.  R.  (Cr.)  1903. 

(3)  (1889)  I.  L.  R.  13  Bom.  506. 
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The  judgment  of  the  Court  was  delivered  by — 

Rattigan,  J. — This  and  the  connected  case  (Criminal  Appeal  2Srd  Oct.  191"2. 
220  of  1912)  are  two  appeals  by  the  Local  Government,  under 
section  417  of  the  Criminal  Precedure  Code,  from  the  orders 
of  the  officiating  Sessions  Judge  of  Amritsar,  dated  the  10th 
October  1911,  acquitting  certain  persons,  who  had  been  convict- 
ed by  the  Magistrate,  1st  Class,  Gurdaspur,  of  various   offences. 

For  obvious  reasons,  we  have  no  desire,  in  view  of  the 
action  which  we  have  decided  to  take  upon  these  appeals, 
to  give  expression  to  any  opinion  regax'ding  the  facts,  but  in 
order  to  explain  matters  we  may  briefly  summarise  the  find- 
ings of  the  Magistrate. 

These  were  as  follows  ; — On  the  14th  May  1911  a  dispute 
arose  between  one  Tahl  Singh  and  his  brother  Ganda  Singh, 
on  the  one  side,  and  one  diet  Singh,  on  the  other  side,  regard- 
ing the  consti'uction  of  a  water  channel.  Lachhman  Singh, 
son  of  Hardit  Singh,  and  his  brothers  (Khushal  Singh, 
Sangat  Singli  and  Ganda  Singh)  happened  to  be  present,  and 
though  not  interested  in  the  dispute,  took  sides  with  Tahl  Singh, 
with  the  result  that  Laclihman  Singh  received  injuries  amount- 
ing to  grievous  hurt.  For  this  offence,  certain  members  of  the 
opposite  side  (Ganda  Singh,  son  of  Sundar  Singh,  Mahan 
Singh,  Amohal  Singh,  Ishar  Singh,  and  Surain  Singh)  were 
chai'ged  under  section  325,  Indian  Penal  Code.  Mahan  Singh 
was  discharged  and  Ganda  Singh  was  acquitted  by  the  Magis- 
trate, who,  however,  found  Ishar  Singh,  Amohal  Singh  and 
Surain  Singh  guilty  and  sentenced  tliem  each  to  one  year's 
rigorous  imprisonment  and  to  a  fine  of  Rs.  40.  On  the 
following  day  (the  15th  May)  a  riot  took  place  in  which  the 
persons  concerned  were  Lachhman  Singh  and  his  supporters 
on  the  one  side,  and  Fauja  Singh  and  his  supporters  on  the 
other  side.  In  the  coui-se  of  this  riot,  one  man,  Sawan  Singh, 
was  killed  and  three  persons,  Tahl  Singh,  Narain  Singh  and 
Sundar  Singh  suffered  injuries  amounting  to  grievous  hurt, 
while  Fauja  Singh,  Asa  Singh,  Lachhman  Singh,  No.  2  (a 
different  person  from  the  Lachhman  Singh  previously  referred 
to),  Suchet  Singh,  and  Surain  Singh  received  injiunes  amount- 
ing to  simple  hurt.  Of  all  these  9  persons,  8  were  members 
of  the  party  of  Fauja  Singh,  and  one  only  (Surain  Singh) 
belonged  to  the  party  of  Lachhman  Singh  No.  1. 

The  police  sent  up  both  parties  for  trial,  as  also  the  persons 
alleged  to  have  inflicted  grievous  hurt  on  Lachhman  Singh 
No.  1  on  the  14th  May. 
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The  Magistrate  in  a  somewhat  lengthy  judgment,  which 
dealt  with  all  these  cases,  found  (as  already  stated)  that  three 
persons  (Ishar  Singh,  Amohal  Singh  and  Surain  Singh)  were 
guilty  of  the  offence  of  having  caused  ginevous  hurt  to 
Lachhman  Singh  No.  1  on  the  14th  May,  and  that  in  respect 
of  the  riot  which  occurred  on  the  15th'  May  the  eleven  persons 
of  Lachhman  Singh  No.  I's  party,  who  were  charged  with  of- 
fences  under  sections  304, 325  and  148,  Indian  Penal  Code,  were 
guilty  of  offences  under  sections  825  and  148.  Of  these  persons, 
all  but  Lachhman  Singh  No,  1  were  sentenced,  each  to  three 
years'  rigorous  imprisonment  and  a  fine  of  Rs.  100,  Lachman 
Singh  No.  1  (in  view  of  the  fact  that,  owing  to  the  injuries 
received  by  him  on  the  previous  day,  he  could  not  have  taken 
a  very  active  part  in  the  affray)  being  sentenced  merely  to 
six  months'  rigorous  imprisonment  and  a  fine  of  Rs.  25. 
All  the  19  persons  belonging  to  Fauja  Singh's  party  were 
discharged. 

From  this  order  of  the  Magistrate,  two  appeals  were  pre- 
feri'ed  to  the  Sessions  Judge,  (1)  by  the  three  persons  who 
had  been  convicted  of  causing  grievous  hurt  to  Lachman  Singh 
No.  1  on  the  14th  May  and  (2)  by  the  11  members  of  Lachman 
Singh  No.  I's  party  who  had  been  convicted  under  sections  325 
and  148,  Indian  Penal  Code,  for  offences  committed  on  the  15th 
May. 

The  learned  Sessions  Judge  disposed  of  both  appeals  in 
one  judgment.  He  has  made  no  attempt  to  discuss  the  facts 
and  has  aquitted  the  appellants  in  both  cases,  on  the  ground 
that  "  owing  to  the  extraordinary  inadequacy  of  the  police  en- 
quiry "  the  occurrences  of  the  15th  May  are  wrapped  in  mystery, 
"  that  it  is  now  impenetrable,  owing  to  the  failure  to  make  any 
"  attempt  to  ascertain  which  of  the  diameti-ically  opposed  stories 
*'  regarding  that  day,  was  the  true  one,"  and  that  it  is  impossible 
to  sfty  "  anything  at  all  with  regard  to  the  common  intention 
"  of  the  parties  in  respect  of  the  various  acts  done  by  them 
"  on  the  two  days  in  question."  He  further  adds  that  the  police 
investigation  in  fact  "has  been  so  unsatisfactory  that  it  is  now 
"  quite  impossible  for  Ihe  Court  to  detei-mine  with  sufficient 
"  certainty,  to  justify  a  conviction,  what  did,  and  what  did 
"  not  occur,  on  the  two  days  in  question." 

It  is  from  this  order  of  the  Sessions  Judge  that  the 
present  appeals  have  been  preferred  by  the  Local  Govern- 
ment. 

In  our  opinion  these  appeals  must  be  accepted.  We  are 
unable  to  accept  the  view  of  the  Sessions  Judge  that  in  cases  of 
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this  kind  it  is  the  duty  of  the  police  authorities  to  ascertain 
"  which  of  two  mutually  destructive  stories  is  the  correct  one." 
The  police  are  not  called  upon,  nor  is  it  within  their  province, 
to  determine,  in  the  case  of  a  riot,  which  of  the  two  parties 
concerned  was  in  the  wrong, — and  in  sending  both  parties  up 
for  trial,  the  police  in  the  present  cRse  acted  with  propriety  and 
in  accordance  with  well  recognized  rules  of  practice  in  such 
alfau's.  It  is  for  the  Courts  to  determine,  upon  the  evidence 
on  tV.e  record,  which  of  the  two  parties  has  been  guilty  of  the 
offences  charged  against  them  and  none  the  less  so,  because 
the  record  is  lengthy  and  the  case  complicated  and  diflficult. 
In  the  present  case  we  regret  to  say  that  the  learned  Sessions 
Judge  has  obviously  failed  to  apply  his  mind  to  the  determina- 
tion of  the  questions  before  him.  He  has  taken  exception  to 
the  action  of  the  police  and  because  the  police  have  not  attempt- 
ed to  adjudicate  as  to  the  guilt  or  innocence  of  the  persons 
implicated,  he  has  declined  to  adjudicate  therein  himself. 
This  is  an  entii-ely  indefensible  position  for  a  judicial  officer  to 
take,  and  it  indicates  a  complete  misconception  of  the  respective 
duties  of  the  Courts  and  the  police  in  cases  of  this  kind. 

As  a  )  esult  of  the  Sessions  Judge's  action,  the  appeals 
before  him  have  not  been  decided,  as  they  should  have  been, 
on  the  mei'its,  and  the  only  course  open  to  us  is  to  accept 
those  appeals  and  to  retm-n  the  record  to  the  Court  of  the 
Sessions  Judge,  Amritsar,  for  retrial  of  the  pppeals  before  him 
in  accoi'dance  with  law. 

We  do  not  feel  called  upon  ourselves  to  determine  those 
appeals  and  thereby  to  relieve  the  Sessions  Judge  of  the  duty 
imposed  upon  him  by  law.  Under  the  wide  powers  conferred 
upon  this  Court  by  section  423  (a)  of  the  Cr-iminal  Procedure 
Code,  we  are  authorised  to  direct  a  lower  Appellate  Cour-t  to 
retry  an  appeal  which  was  before  it  for  determination  {see 
Qaeen-Eni press  versus  Ganesh  Kkandara  (1)  and  cases  there 
cited).  We  accordingly  accept  these  appeals  and,  reversing  the 
orders  of  the  Sessions  Judge,  we  direct  that  the  record  be  sent 
to  the  Sessions  Judge,  Amritsar,  for  tlie  detennination  of  the 
appeals  before  him  in  accordance  with  law. 

Appeal  accepted. 


(1)  (1889;  7.  L.  R.  13  Bom.  506. 
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No.  3. 

Before  Hon.  Sir  Arthur  Beid,  Kt.,  Chief  Judge,  and  Eon.  Mr. 

Justice  Rattigan. 

RALIA— (Convict)— APPELLANT 

Versus 
KING-EMPEROR— RESPONDENT. 

Criminal  Appeal  No.   499  of  1912. 

Penal  Code,  section  300,  Exceptioji  1— grave  and  sudden  provocation- 
husband  seeing  paramour  of  his  wife  leave  his  house. 

Where  it  was  found  by  the  Chief  Court  that  the  appellant,  a  weak  looking 
youth  of  about  17  years  of  age  (his  wife  being  about  35),  on  his  unexpected 
return  to  his  house,  found  the  paramour  of  his  wife  coming  out  of  his  house 
and  on  remonstrating  with  his  wife  was  further  annoyed  by  her  reception  of 
his  remonstrances  and  killed  her  with  a  hoe,  which  he  subsequently 
produced  when  asked  to  do  so. 

Held,  that  the  circumstances  under  which  the  appellant  killed  his   wife 
brought  his  act  within  the  1st  exception  to  section  300,  Penal  Code. 

Appeal  from    the    order  of  Major  A.  A.     Irvine,    Sessions    Judge, 
Lahore  Division,  dated  the  \st  August  1912. 

Ganpat  Rai  and  D.  N.  Mehra,  for  appellant. 

Nemo,  for  respondent 

The  judgment  of  the  Court  was  delivered  by — 

Sir  Authue  Rbid,  C.  J. — The  appellant  has  been  sentenced, 
2Qth  Oct.  1912.  ^^^Q^,  section  302  of  the  Penal  Code  to  transportation  for  life, 
for  the  murder  of  his  wife,  Mussammat  Ishi^o,  on  the  19th  of 
last  April. 

In  the  Court  of  the  committing  Magisti'ate,  on  the  22nd 
of  May,  he  declined  to  make  a  statement,  reserving  his  defence 
for  the  Sessions  Court. 

In  that  Court  on  the  31st  of  July,  he  stated  that  he  had 
killed  his  wife  because  he  found  her  in  the  act  of  adultery 
with  one  Bishan  Das  alias  Chucha,  Brahmin,  and  that  he  had 
seen  her  talking  to  Bishan  Das  the  day  before  and  had  forbid- 
den her  to  have  anything  more  to  do  with  Bishan  Das. 

The  record  contains  ample  evidence  that  after  Mussammat 
Ishro's  death,  the  appellant  told  people  in  the  village  that  he 
had  killed  her,  because  he  had  seen  Bishan  Das  coming  out  of 
his  house  and  had  found  her  in  the  house  and  remonstx-ated 
with  her  to  no  effect. 

We  do  not  believe  the  witnesses  who  deposed  that  the 
appellant  stated  that  he  had  seen  Mussammat  Ishro  in  the 
act   of  adultery  with   Bishan   Das,   but   we  see  no  reason   to 
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doubt  that,  on  his  unexpected  return  from  officiating"  at  a 
marriage,  he  found  Bishan  Das  coming  out  of  his  house, 
remonstrated  with  liis  wife,  was  farther  annoyed  by  her  recep- 
tion of  his  remonstrances  and  killed  her  with  a  hoe  which 
was  lying  near  him.  ^ 

We  are  farther  satisfied  that  he  subsequently  concealed 
the  hoe  and  produced    it  when  asked  to  do  so. 

The  record  farther  contains  ample  evidence  of  previous 
immorality  between  Mussammat  Ishro  and  Bishan  Das,  who 
was  described  by  the  learned  Sessions  Judge  as  a  weak  looking 
youth  and  is  about  17  years  of  age  (the  appellant)  and  Mussam- 
mat Ishro  being  about  35. 

In  ou.r  view  of  the  facts  above  stated,  the  circumstances 
under  which  the  appellant  killed  his  wife  bring  his  act  within 
the  1st  exception  to  section  300  of  the  Penal  Code,  the  discovery 
that  Bishan  Das  had  again  been  to  the  appellant's  wife  at  his 
house  constituting  grave  and  sudden  provocation,  immediately 
preceding  the  act  of  killing. 

For  these  reasons  we  allow  the  appeal  to  the  extent  of 
setting  aside  the  conviction  under  section  302  and  the  sentence 
of  transportation  for  life,  and  sentencing  the  prisoner  to  rigorous 
imprisonment  for  five  years  under  the  first  part  of  section  30-i 
of  the  Code  for  culpable  homicide  not  amounting  to  murder. 
Having  regard  to  the  fact  that  the  cause  of  provocation  was 
not  proved  to  the  fall  extent  alleged,  we  are  unable  to  pass  a 
more  lenient  sentence. 

Appeal  accepted. 


No.  4- 
Before  Hon.  Mr.  Justice  Rattigan. 

PIRBIIU  DIAL— CCuxvKT)— APPELLANT 

Veisus 

CROWN— RESPONDENT. 

Criminal  Appeal  No.  151  of  1912. 

Indian  Penal  Code,  sections  467,  471  and  -177 —pttnishment  under  two  or 
all  these  sections  for  same  offence-  Criminal  Procedure  Code,  sections  195  (6) 
and  537  (6) — presentation  of  complaint  icithin  6  months  of  sai}ction — delay  in 
trial — absence  or  lapse  of  sanction—not  necessarily  ground  for  reversing 
conviction,  though  objection  raised  in  lower  Court. 

Held  that  a  person  who  is  convicted  of  having  forged  a  document  should 
not,  though  he  makes  use  thereof,  be  pimished  both  under  section  467  and 
imder  section  471,  Penal  Code— nor  should  he  be  pimished  both  under 
section  467  and  section  477 — where  the  act    which  constituted  forgerj'  and 
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formed  the  basis  of  his  comdction  under  section  467  was  the  same  as  the  act 
which  amounted  to  fraudulent  destruction,  or  defacement  or  cancellation  and 
was  the  basis  of  his  conviction  under  section  477, 

Empress  v.  Umrao  Lai  (1)  and  26  P.  R.  (Cr.)  1901  {Mokand  Lai  v. 
Emperor)  (2)  followed. 

Held  also  that  when  a  complaint  has  been  presented  within  6  months  of 
sanction  for  prosecution,  subsequent  delays  and  irregularities  in  the  Magis- 
trate's Court  resulting  in  the  postponement  of  the  trial  for  over  6  months  does 
not  cause  the  sanction  to  lapse  under  section  195  (6),  Criminal  Procedure 
Code. 

28  P.  R.  (Cr.)  1887  {Sardar  Jaicala  Singh  v.  Manj  Din  (3)  followed. 

Golap  Jan  v.  Bhola  Nath  (4)  and  DcRozario  v.  Gulab  Chand  (5) 
referred  to. 

Held  also  that  the  proposition  that  the  entire  absence  of  the  sanction 
required  under  section  195  does  not  entail  the  reversal  of  a  conviction,  imless 
it  is  shown  to  have  occasioned  a  failure  of  justice,  applies  equally  to  a  case  in 
which  a  sanction  has  been  granted  and  has  become  ineffective  under  clause 
(6)  of  section  195. 

In  re  H.  M.  Abdid  Raznk  Sahib  (6),  Fcrumalla  Nayndu  v.  Emperor  (7), 
Sunder  Dasadh  v.  Sital  Mahto  (8)  and  Emperor  v.  Panchan  (9),  referred  to. 

Held  further  that  the  fact  that  the  objection  was  taken  at  the  beginning 
of  the  trial  before  the  Magistrate,  though  it  is  a  point  to  be  considered  {vide. 
explanation  to  section  537),  does  not  of  itself  indicate  that  a  failure  of 
justice  has  occurred. 

Appeal  from  the  order  of  J,  O'Neil  SJiaiv,  Esquire,  Magistrate,  \st 
class,  Delhi,  dated  29th  Fehruauj  1912. 

Beechey,  for  appellant. 

Assistant  Legal  Remembrancer,  for  respondent. 

The   judgment  of  tlie  learned  Judge  was  as  follows  : — 
\Sth  May  1912.  Rattig an,  J.— The  applicant  Pirbhu   Dial   (aged  53),  latel}- 

librarian  of  tbe  Delhi  Bar  Library,  has  been  convicted  by  the 
Magistrate,  1st  class,  Delhi  (exercising  powers  under  section 
30  Criminal  Procedure  Code)  of  offences  punishable  under 
section  467  (forgery  of  a  valuable  security),  section  471 
(using  a  forged  document)  and  section  477  (fi-audulent  de- 
struction, etc.,  of  a  valuable  security)  of  the  Indian  Penal  Code. 
He  has  been  sentenced  to  2  years  rigorous  imprisonment 
(including  one  month's  solitary  confinement)  in  respect  of  each 
offence,  the  sentences  to  run  consecutively,  and  he  has,  through 
his  leai'ned  counsel,  Mr.  Beechey,  preferred  an  appeal  to  this 
Court.      The   learned     counsel   has      addressed    me    at    some 

(1)  (1900)  I.  L.  R.  23  All.  84.  (5)  (1910)  L  L.  R.  37  Cal.  358. 

(2    26  P  R.  (Cr.)  1901.  (6)  (1911)  11  Indian  Cases  590. 

3  28  P.  R.  (Cr.)  1887.  (7)  (1907)  I.  L.  P  31  Mad.  SO. 

4  (1911)  15  Cal.  W.  N.  917.  (8)  (1900)  I.  L.  R.  28  Gal.  217. 
■  ^                          (9)  (1901)  21  All.  W.  N.  151. 
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considerable  length  botli  upon  the  merits  and  upon  the  legal 
questions  involved  and  I  have  also  had  the  advantage  of 
hearing  Mr.  Broadway  in  support  of  the  conviction.  Mr. 
Broadway  frankly  conceded  at  the  outset  that  the  Magistrate 
was  in  error  in  awai-ding  separate  sentences  for  the  various 
offences  of  which  he  had  convicted  the  appellant  and  there  is 
authority  for  the  propo.sition  that  a  person  who  is  convicted 
of  having  forged  a  document,  should  not,  though  he  makes 
use  thereof,  be  punished  both  under  section  467  and  under 
aection4'?]— Empress  V.  Umrao  Lai  (1),  26  P.  B.  (Or.)  1901 
(Mokand  Lai  v.  Emperor)  (2)  Furthermore  in  the  present 
case  (as  will  appear  hereafter)  the  act  of  the  appellant 
which  constituted  forgeiy  and  was  the  basis  of  his  conviction 
under  section  467  was  the  .same  as  the  act  which  amounted  to 
fi-audulent  destruction  or  defacement  or  cancellation  and  was 
the  basis  of  his  conviction  under  section  477,  and  it  was  an 
error  on  the  pax^t  of  the  Jtlagistrate  to  treat  the  act  as  con- 
stituting two  separate  offences  for  w^hich  separate  sentences 
could  be  awarded.  In  any  event,  therefore,  the  sentences  under 
section  47 1  and  section  477,  Indian  Penal  Code,  cannot  stand 
and  must  be  set  aside. 

With  these  preliminary  remarks,  I  proceed  to  deal  with 
the  appeal  before  me. 

Briefly  stated  the  facts  are  as  follows  : — On  the  1 7th  April 
1899  Kesho  Ram  mortgaged  four  houses  with  appellant 
Pirbhu  Dial,  the  consideration  being  the  sum  of  Rs.  800, 
repayable  with  interest  at  a  specified  rate  in  2  years.  Of  these 
houses  one  (hereinafter  described  as  the  "  Katka  house ") 
Was  at  the  time  of  this  mortgage  already  under  mortgage  with 
Lachoo  Mai  (D.  W.  1),  and  it  is  not  denied  that  appellant  paid 
off  Lachoo  Mai's  mortgage  and  obtained  from  that  person  his 
mortgage  deed  (Exhibit  P.  7)  and  also,  apparently,  a  lease 
executed  by  a  tenant  in  Lachoo  Mai's  favour. 

On  the  3rd  January  1900  the  Katka  house  was  sold  to  one 
Bulaki  Das  (P,  W.  4)  for  Rs.  1,000,  and  it  is  an  admitted  fact 
that  on  the  same  day  a  sum  of  Rs.  400  principal  and  Rs.  72 
interest  were  paid  to  Pirbhu  Dial.  It  is  also  admitted  that 
on  the  same  day  an  endorsement  was  made  on  the  back  of  the 
appellant's  moi'tgage  deed  to  the  following  effect  : — 

"  MtihUgh  char  sau  rupia  asal  minjumla  is  relin-nama  pannche 
**  3  January  1900  babat  viakan  Katkay  This  endorsement 
was  written  by  appellant  and  his  signature  is  appended  to  it. 
At  some    time  subsequently  to  the   writing  of  the  endorsement, 

(1)  (1900)  I.  L,  R.  23  AIL  84.  (2)  26  P.  R.  {Cr.)  1901. 
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the  words  habat  makaii.  Katka  were  scoi'ed  through  with  a  pen 
(but  not  so  as  to  render  tliem  illegible),  and  just  after  tbe 
words  IS  rehn  nama  and  a  little  above  them  the  words  he 
amanatan  were  added. 

The  prosecution  allege  that  these  alterations  were  made 
by  appellant  at  some  later  period,  probably  after  the  deatli  of 
Kesho  Ram,  and  without  the  knowledge  of  Keslio  Ram  or 
any  one  else  concerned.  The  theory  for  the  Crown  is  that 
Bulaki  Das  at  the  time  when  he  bought  tlie  Katka  house,  paid 
Pirbhu  Dial  the  sum  of  Rs.  472  in  consideration  of  which 
Pirbhu  Dial,  thougli  not  without  hesitation,  released  the  said 
house  from  the  charge  which  he  held  over  it  and  endorsed  on 
the  back  of  his  mortgage-deed  the  words  as  above  set  forth 
without  the  subsequent  alterations.  The  defence  theory  is 
that  it  was  Kesho  Ram  and  not  Bulaki  Das  who  paid  appellant 
the  Rs.  472  ;  that  appellant  never  agreed  to  release  the  Katka 
house  from  his  mortgage  ;  that  the  Rs.  472  were  paid  to  him 
simply  as  a  deposit  (cwianat),  the  understanding  being  that 
Kesho  Ram  would  redeem  all  the  houses  very  shortly  after- 
wards ;  and  that  it  was  in  order  to  make  the  intention  of  the 
parties  quite  clear  that  the  additions  and  alterations  were 
made  with  the  consent  of  Kesho  Ram  and  at  the  very  time 
when  the  endorsement  itself  was  written. 

The  Magistrate  has,  for  reasons  given  by  him,  accepted  the 
prosecution  evidence  and  has  disbelieved  the  story  told  by  the 
appellant  and  his  two  witnesses,  Ram  Natli  and  Abdul  Gliafur. 
After  full  consideration  of  the  evidence  on  the  i-ecord  and  of 
Mr.  Beechey's  arguments  in  support  of  the  defence  theory,  I 
am  obliged  to  agree  with  the  Magistrate's  conclusions,  but  before 
I  give  my  reasons  for  finding  appellant's  guilt  established,  I 
must  refer  to  the  contention  strenuously  ui'ged  by  Mr.  Beechey, 
that  the  whole  of  the  Magistrate's  proceedings  were  null  and 
void,  as  the  sanction  for  prosecution  under  section  195  upon 
which  he  purported  to  act,  had  lost  its  force  before  the 
present  prosecution  was  instituted.  In  oider  to  understand 
this  argument,  it  is  necessary  to  set  out,  in  chronological  order, 
the  facts  upon  which  it  is  based.  In  June  1 905,  Pirbhu  Dial 
instituted  a  suit  in  the  Court  of  the  Additional  District  Judge 
at  Delhi  for  the  recovery  of  Rs.  500,  principal  and  interest,  due 
on  his  moi'tgage-deed  and  he  impleaded  as  defendants  the 
representatives  of  Kesho  Ram,  the  latter  being  dead.  In  this 
suit  Pii-bhu  Dial  claimed  to  have  a  charge  over  the  Katka 
house  as  well  as  over  tiie  3  other  houses.  He  lost  his  suit  and 
on  24th  June   1909    Musaammat  Man   Kaur,    widow  of   Kesho 
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Ram,  applied  to  tlie  Additional  District  Judge  for  sanction  to 
prosecute  Pirbliu  Dial  for  perjury  and  forgeiy.  Sanction 
•was  duly  accorded  on  tlie  14tli  August  1909  ;  a  written 
complaint  was  filed  befoi-e  the  Magistrate  on  the  20th  August 
1909  and  on  the  23rd  of  the  same  month  complainant  was 
examined  in  accordance  with  the  pi'ovisions  of  section  200, 
Ci'iminal  Procediu^e  Code,  and  a  warrant  was  thereafter  issued 
for  the  arrest  of  Pirbhn  Dial. 

On  the  25th  August  1909  Pirbhu  Dial  appealed  to  the 
Additional  Divisional  Judge  praying  that  the  sanction  for  his 
prosecution  might  be  revoked.  His  appeal  was  accepted  and 
the  sanction  was  revoked  on  the  25th  October  1909.  On  the 
2nd  November  1909  an  order  was  passed,  discharging  him  and 
granting  a  refund  of  his  bail. 

Complainant  applied  to  the  Chief  Cornet  for  revision  of 
the  order  of  the  Additional  Divisional  Judge,  dated  25th 
October  1909,  and  on  the  15th  January  1910  the  Chief  Judge 
accepted  the  application,  set  aside  the  said  order  and  remanded 
the  record  to  the  Additional  Divisional  Ju.dge  for  disposal  of 
the  appeal  before  him  on  the  merits. 

The  Additional  Divisional  Judge,  in  compliance  with  the  said 
order,  proceeded  to  hear  the  appeal  and  on  the  4th  April  1910 
revoked  the  sanction  given  by  the  Additional  District  Judo-e 
for  prosecutiou  of  Pirbhu  Dial  for  perjury,  but  maintained  the 
sanction  so  far  as  it  related  to  his  prosecutiou  for  foi-gery. 

Pirbhu  Dial  now  applied  on  the  14th  May  1910  to  this 
Court  for  revision  of  the  order  last  mentioned  and  in  the  mean- 
time on  the  13th  July  1910  a  second  complaint  was  tiled  by 
complainant  Mussammat  Man  Kaur  in  the  Coui-t  of  the 
District  ^lagistrate.  Before  action  could  be  taken  on  this  latter 
complaint,  all  further  proceedings  wei'e  stayed  by  this  Court's 
order,  dated  22nd  July  1910. 

On  the  3rd  December  ]  910  Pirbhu  Dial's  application  for 
revision  was  rejected.  It  Avould  seem  that  complainant's 
counsel  in  the  Chief  Court  was  aware  of  the  rejection  of  that 
application,  but  no  intiiaation  of  it  was  received  by  the 
Magistrate  before  whom  the  second  complaint  was  pending. 
On  the  3rd  April  1911  the  Magistrate's  notice  was  drawn  to  the 
fact  that  no  orders  had  been  received  from  the  Chief  Court 
since  the  order  staying  proceedings  and  complainant's  pleader 
was  sent  for  to  explain  matters.  He  appeared  before  the  Magis- 
trate on  the  7th  April  1911  and  stated  that  complainant  wishei 
to  proceed  with  the  case  and  requested  that  the  records  should 
be   sent  for   from   the  Chief  Court.     From  this  last  mentioned 
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date  till  the  29th  May  1911  the  Magistrate's  office  was 
endeavouring  to  trace  the  record  of  the  case,  and  on  the  8th 
June  1911  complainant  appeared  before  the  Magistrate  and 
was  examined  for  the  second  time.  Thereafter  a  wai'rant  was 
issued  for  arrest  of  the  accused,  on  the  29th  June  1911. 

Section  195  (h)  of  the  Criminal  Procedure  Code  provides 
that  "  no  sanction  shall  remain  in  force  for  more  than  six 
months"  and  the  contention  of  Mr.  Beechey  is  that  the  only 
sanction  in  this  case  is  that  given  by  the  Additional  District 
Judge  on  the  14th  August  1909,  and  that  the  mere  fact  that 
this  sanction  was  subsequently  modified  by  the  Additional 
Divisional  Judge's  oj-der  of  the  4th  April  1910  does  not  affect 
the  period  of  limitation  which  began  to  run  from  the  date  of 
the  Additional  District  Judge's  order  (14th  August  1909).  In 
support  of  this  proposition,  the  correctness  of  which  1  see  no 
reason  to  doubt,  the  learned  counsel  refei'S  to  In  re  Muthu 
Kiidam  Tillai  {V) .  It  appeal's  that  after  that  sanction  was 
•Tranted  by  the  Additional  District  Judge  a  complaint  was  filed 
before  the  Magistrate  on  the  20th  August  1909  and  the 
complainant  was  examined  and  a  warrant  issued  for  appellant's 
arrest  on  the  23rd  August  1909.  Mr.  Beechey  does  not  deny 
that  in  these  circumstances,  there  would  have  been  a  sufficient 
compliance  with  the  provisions  of  section  195  (6)  of  the  Code, 
but  he  argues  that  the  effect  of  the  order  of  the  3rd  November 
1909  discharging  appellant  was  to  set  aside  all  prior  pi^oceedings 
and  tbat  consequently  we  must  take  it  that  no  complaint  had 
been  filed  and  no  examination  of  complainant  had  taken  place 
and  no  wairant  for  appellant's  arrest  had  issued — at  all  events 
ij^  law— at  the  time  when  the  Additional  Divisional  Judge 
(on  the  4th  April  1910)  maintained  the  sanction  in  part.  I 
confess  I  find  it  very  difficult  to  understand  this  subtle 
aro'ument.  If  the  effect  of  the  order  of  3rd  November  1909 
was  as  Mr.  Beechey  contends,  it  must  surely  follow  that  the 
sanction  given  by  the  Additional  District  Judge  on  the  14tli 
Au"-ust  1909  was  equally  set  aside,  with  the  rest  of  the 
proceedings.  If  so,  then  the  only  sanction  in  the  case  would 
be  that  given  by  the  Additional  Divisional  Judge  on  the  4th 
April  1910,  and  as  I  shall  presently  shew  the  filing  of  the 
second  complaint  on  the  13th  July  1910,  (^.e.,  within  six 
months  of  the  4th  April  1910}  would  save  the  sanction  from 
expiring  by  lapse  of  time. 

But  if  the  sanction,  given  by  the  Additional  District  Judge, 
was  not  affected  by  the   order  of  discharge,   because  the  latter 
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order  itself  was  ex  necessitate  rei  set  aside  as  an  implied  conse- 
qnence  of  this  Coui't's  order  of  the  15th  January  1910,  then 
I  fail  to  see  on  what  ground  it  can  be  urged  that  the  proceed- 
ings of  the  20th  and  23rd  August  1909  must  be  regarded  as 
completely  wiped  out.  In  my  opinion,  once  the  order  of  the 
Additional  Divisional  Judge  was  set  aside  and  the  appeal 
remanded  to  him  for  decision  on  the  merits,  the  order  of 
discharge  must  also  be  taken  to  have  been  set  aside  as  a 
necessary  consequence,  it  having  been  founded  on  an  order 
which  had  been  modified. 

Assuming,  however,  that  the  oi'der  of  discharge  mped  out 
all  proceedings  prior  to  its  date,  including  (as  I  think  must  be 
included)  the  order  of  the  14th  August  1909,  I  must  then  hold 
that  the  only  sanction  in  existence  thereafter  was  that  given  by 
the  Additional  Divisional  Judge  on  the  4th  April  1910.  Mr. 
Beechey  then  contends  that  as  the  complainant  was  not 
examined  after  that  date  and  as  process  did  not  issue  to 
appellant  until  the  Sth  June  1911  (or  more  than  a  year  after 
the  grant  of  sanction),  the  sanction  had  lapsed  and  no  proceed- 
iiio's  could  be  had  thereon.  The  learned  counsel  admits  that  a 
complaint  was  filed  somehow  "  or  other,"  on  the  13th  July 
1910,  but  he  contends  that  the  mere  filing  of  a  complaint  does 
not  cjustitute  the  institution  of  a  prosecution  and  that  the 
true  meaning  of  clause  (b)  of  section  195  of  the  Code  is  that  a 
prosecution  must  be  instituted  within  six  months,  i.e.,  that 
process  must  issue  to  the  accused  person  within  that  period,  for 
a  prosecution  cannot  be  deemed  to  commence  until  such  process 
is  issued.  In  support  of  this  contention,  Mi\  Beechey  I'efers 
to  Golap  Jan  v.  BJiola  Nath  (1)  and  Beltozario  v.  Gnlab 
Chanel  (2),  the  relevancy  of  which  is  not  very  apparent,  as 
they  deal  Avith  the  question  whether  a  person  against  whom  no 
process  has  been  issued  can  sue  for  damages  for  malicious 
prosecution.  On  the  other  hand  it  has  been  definitely  laid 
down  by  a  Division  Bench  of  this  Court,  that  when  a  person 
holding  a  sanction  to  prosecute  brings  his  complaint  before  a 
Magistrate,  as  he  has  done  all  that  in  him  lies  to  bring  such 
complaint  under  the  cognizance  of  the  Magistrate,  it  cannot  be 
successfully  contended  that  subsequent  delays  and  irregulai'ities 
of  the  Magistrate's  Court  resulting  in  the  postponement  of  the 
trial  for  over  six  months,  leave  the  case  as  one  not  yet  under 
the  cognizance  of  the  Magistrate,  28   P.  B.    {Or.)    1887  (Sardar 
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Jatvala  Singh  v.  Mauj  Din)  (1).  Here  as  in  that  case,  a 
written  complaint  was  duly  lodged  with  the  Magistrate  within 
six  months  from  the  4th  April  1910  when  sanction  was  accorded 
by  the  Additional  Divisional  Judge,  and  for  all  subsequent 
delays  those  primarily  responsible  were  the  appellant  himself 
in  the  first  instance  and  the  Cornet  at  a  subsequent  stage. 

I  hold  therefore  that  looked  at  from  every  point  of  view, 
the  trial  of  the  appellant  was  good  and  valid  so  far  as  section 
195  of  the  Criminal  Procedure  Code  is  concerned  and  that  the 
Magistrate's  proceedings  were  based  on  a  sanction  which  was 
in  force  at  the  time  when  the  complaint  (whether  of  the  20th 
August  1909  or  of  the  13th  July  1910)  was  lodged. 

But  as  I  cannot  find  that  the  appellant  has  been  in  any 
way  prejudiced  and  that  the  delays  that  have  occurred  have 
been  in  the  main  attributable  to  him,  I  should  not  feel 
justified  in  setting  aside  the  trial  and  conviction,  even 
if  it  were  established  that  the  proceedings  of  the  Magis- 
trate were  leased  on  a  sanction  which  had  become  ineffec- 
tive by  lapse  of  time.  There  is  ample  authority  for  the 
proposition  that  the  entire  absence  of  the  sanction  required  by 
section  195  does  not  entail  the  reversal  of  a  conviction  unless 
it  is  shewn  to  have  occasioned  a  failure  of  justice  [In  re  H.  M. 
Abdul  Bazak  Sahib  (2),  Perumalla  Nayudii  v.  Emperor  (3)  and 
Sunderdasadh  v.  Sital  Mahto  (4)]  and  section  537  (b)  of  the 
Criminal  Procedure  Code  applies  as  much  to  a  case  in  wliich  a 
sanction  has  been  granted  and  has  become  ineffective  under 
clause  (6)  of  section  195  as  to  a  case  in  which  no  sanction  has 
been  granted  at  all.  Emperor  v.  Panchan  (5).  I  would  only 
add  that  the  fact  that  this  objection  was  taken  at  the  beginning 
of  the  trial  before  the  Magistrate,  though  it  is,  as  laid  down  in 
the  explanation  to  section  537,  a  point  to  be  considered,  does 
not  of  itself  indicate  that  a  failure  of  justice  has  occurred. 
Mr.  Beechey  certainly  pointed  out  nothing  on  the  record  which 
could  suggest  any  such  failure  of  justice  and  I  cannot  find  any 
evidence  of  such. 

I     accordingly   overrule     the     preliminaiy   objection   and 
proceed  to  deal  with  the  appeal  upon  the  merits. 

[The  remainder  of  the  judgment    is    not   required   for  the 
purposes  of  this  report.] 


(1)  28  P.  R.  (Cr.)  1887.  (2)  (1911)  11  Indian  Cases  590. 

(3)  (1907)  /.  L.  K.  31  Mad.  80.  (4)  (190J)  /.  L.  R.  28  Cal.  217. 

(5)  (1911)  21  All.  W.  N.  151. 
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No.  5. 

Before  Hon.  Mr.  Jmtice  Shah  Din  and  Ron.  3Ir.  Justice 

Beadon. 

MIRAN  SHAH  (Accused)— PETITIONER 

Versus 

CROWN— RESPONDENT. 

Criminal  Revision  No.  720  of  1912. 

Defamation — Indian  Penal  Code,  sections  499,  500— statement  made 
by  a  ivitness  in  a  judicial  proceeding. 

Held,  that  a  witness  is  liable  to  be  criminally  prosecuted  for  defamation 
in  respect  of  a  statement  made  by  him  in  a  judicial  proceeding,  unless  it 
comes  under  one  of  the  exceptions  to  section  499,  Penal  Code. 

34  P.  R.  (Cr.)  1889  {Fateh  Muhammad  v.  Empress)  (1),  14  P.  R.  (Cr.) 
1893  (Maya  Das  v.  Empress)  (2)  and  Emperor  v.  Ganga  Prasad    (3),  followed. 

Empress  v.  Balkrishna  Vithal  (4),  observation  by  Telang,  J.,   referred  to. 

Manjaya  v.  Sesha  Shetti  (5),  Empress  v.  Goxinda  Pillai  (6),  In  the  matter 
of  Alraja  Naidu  (7),  Empress  v.  Babaji  (8),  Empress  v.  Balkrishna  Vithal  (4) 
and  Woolfun  Bibi  v.  Jesarat  Sheikh  (9),  dissented  from. 

Petition  for  revision  under  section  489  of  the  Criminal 
Procechire  Code  of  the  order  of  the  Sessions  Judge,  Jhelum, 
dated  6th  March  1912. 

Nanak  Chand,  for  petitioner. 

Nand  Lai,  for  respondent. 

The  judgment  of  the  Court  wa.s  delivered  by — 

Shah  Din,  J. — The  petitioner  has  been  found  guilty  of  the  ISth  July  1912. 
offence  of  defamation  under  section  500,  Indian  Penal  Code,  and 
has  been  sentenced  to  pay  a  fine  of  Rs.  500  or  in  default  to 
undergo  simple  imprisonment  for  one  year.  In  the  course  of  a 
criminal  trial  for  an  offence  under  section  309,  Indian  Penal 
Code,  the  petitioner  who  was  examined  as  a  witness  for 
the  prosecution  made  a  statement  which  has  been  held  b}- 
both  the  Magistrate  and  tlie  Sessions  Judge  in  the  present 
case  to  have  been  defamatory  of  the  complainant  Bodh  Raj. 
The  question  for  decision  in  this  revision  is  whether  the 
petitioner  is  not  liable  to  be  criminally  prosecuted  for 
the    offence     of   defamation     under    the   Indian    Penal    Code, 

(1)  34  P.  R.   (Cr.)    1889.  (5)  (1888)  /.  L.  P.  11  Mad.  477. 

(2)  14  P.  R.  (Cr.)  1893.  (6;  (1892)  /.  L.  R.  16  Mad.  235. 
(.3)  (1907j  I.  L.  R.  29  All.  685  (F.  B.).  (7)  (1906)  I.  L.  R  30  Mad.  222. 
(4)  (1893;Z.  L.  R.  17  Bom.   573.  (8)  (1892)7.  L.  R.  17  Bom.   127, 

(9)  (1899)  /.  L.  R.   27  Cat.  262. 
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because  the  defamatory  statement  was  made  by  him  as  a 
witness  in  a  judicial  proceeding.  It  is  urged  by  the  peti- 
tioner's counsel  that  witnesses  as  a  class  are  exempt  from  the 
operation  of  section  499,  Indian  Penal  Code,  in  respect  of 
defamatory  statements  made  by  them  concerning  any  persons 
in  their  character  as  witnesses,  such  statements  being  privileged 
by  the  occasion,  and  that  therefore  the  petitioner  in  the 
present  case  has  been  wrongly  convicted  of  the  offence 
of  defamation.  In  support  of  his  contention  counsel  has 
cited  Manjoya  v.  Sesha  Slietti  (1),  Empress  v.  Govinda 
Pillai  (2),  In  the  matter  of  Alraja  Naidti  (3),  Empress  v.  Baboji 
(4),  Empress  v.  Balkrishna  Vitlial  (5),  Woolfun  Bihi  v.  Jesarat 
Sheikh  (6).  These  authorities  no  doubt  support  the  position 
taken  up  by  him  but  the  contrary  view  has  been  held  by 
two  Division  Benches  of  this  Court  in  No  34  P.  B.  (Cr.)  1889 
(Fat eh  Muhammad  v.  Empress)  (7),  and  in  Kirpal  Singh  v. 
—  Hukam   Singh,    which   is   printed   as   a   foot-note   to   the   case 

just  cited  and  by  Sir  Meredyth  Plowden  in  Ko.  14  P.  B. 
{Cr.)  1893  {Maya  Das  v.  Empress)  (8).  In  a  recent  case  in  the 
Allahabad  High  Court  (Emperor  v.  Ganga  Prasad)  (9),  the 
majority  of  the  Judges  have  taken  the  same  view  as  this 
Court,  and  we  notice  that  in  Empress  v.  Balkrishna  Vithal  (5), 
Mr.  Justice  Telang  observed  that  if  the  point  which  arose 
in  the  case  before  him  had  been  res  integra  he  would  have 
been  of  opinion  that  a  witness  could  be  prosecuted  under 
the  Indian  Penal  Code  for  defamation  in  respect  of  state- 
ments made  by  him  in  the  course  of  a  judicial  proceeding. 
The  learned  Judge  felt  constrained  to  follow  the  decision 
to  the  contrary  which  had  already  been  given  by  his  own 
Court  (Empress  v.  Bahaji)  (4),  and  which  was  in  conformity 
with  the  opinion  expressed  by  the  High  Court  of  Madras. 

The  question  under  consideration  has  been  discussed 
so  fully  by  this  Court  in  the  three  cases  cited  above  and 
also  by  the  Allahabad  High  Court  in  (Emperor  v.  Ganga 
Prasad)  (9),  that  we  need  say  no  more  in  this  place  than 
that  we  entii^ely  agree  in  the  view  taken  in  those  cases  and 
•  we       accordingly    hold   that    the   petitioner   in  this   case   was 

not    exempted   from   the   jurisdiction    of    a  Criminal   Court    in 
respect     of     the    defamatory     statement     made   by     him    con- 


(1)  (1888^  7.  L.  R.  11  Mad.  477.  (5)  (1893)  I.  L.  R.  17  Bom.  573. 

(2)  (1892)  I.  L.R.ie  Mad.  235.  (6)  (1899)  I.  L.  R.  27  Cal.  262. 

(3)  (1906)  /.  L.  R.  30  Mad.  222.  (7)  34  P.  R.  (Cr.)  1889. 

(4)  (1892)  I.  L.  R.  17  Bom.  127.  (8j  14  P.  R.  (Or.)  1893. 

(9)  (1907)  /.  L.  R.  29  All.  685  (F.  B.). 
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cerniug  the  complaiuant.  Both  the  Magistrate  aud  the 
Sessions  Judge  have  held  that  that  statement  Avas  not  covered 
by  auy  of  the  exceptions  to  section  499,  Indian  Penal  Code,  and  it 
is  therefore  clear  that  the  petitioner's  conviction  for  defamation 
was  fully  justified. 

"We  dismiss  the  revision. 

lievision  dismissed. 


Full  Bench. 

Ko.  6. 

Before  Hon.    Sir   Arthur    Reid,  Kt.,  Chief  Judge,  Hon.  Mr. 

Justice  Rohertion  and  Bon.  Mr.  JuMce  Rattigan. 

CROWN 

Versus 

CARTER— ACCUSED. 

Criminal  Reference  No.  -i  of    1912. 

Criminal  Procedure  Code,  section  304; — verdict  vj  jury  wroiKjly  announced 
by  foreman— Errornot  discovered  till  after  jury  had  dispersed— point  re  fer- 
red  to  Full  Bench — Punjab  Courts  Act,  section  11. 

The  prisoner  was  tried  before  a  Judge  and  jury  upon  2  charges:  (1) 
under  section  304  and  (2)  under  section  304  A,  Penal  Code.  The  jury  in  the 
first  instance  retained  a  verdict  of  not  giulty  in  regard  to  charge  (1)  aud 
asked  for  further  direction  as  regards  the  law  applicable  to  charge  (2). 
These  directions  were  given,  the  jury  retired  and  thereafter  the  foreman 
aimoimced  that  they  were  agreed,  and  that  their  -verdict  was  "not  guilty  upon 
both  charges." 

The  Coui-t  assumed  that  this  was  the  unanimous  verdict  of  the  jury 
and  prisoner  was  accordingly  acquitted.  Some  days  later  it  transpired  that 
the  jury  were  not  all  agreed  as  to  the  second  charge  and  that  live  were  of 
the  opinion  that  the  prisoner  was  not  guilty  aud  four  that  he  was  guilty 
and  that  the  verdict  of  not  guilty,  as  annoimced  by  the  foreman  in  Comt,  was 
due  to  a  misunderstanding,  the  jurors  believing  that  the  opinion  of  the 
majority,  if  for  an  acquittal,  was  binding  upon  them  all.  The  question  then 
submitted  to  a  Full  Bench  was,  whether  the  Judge  should  take  any  further 
proceedings  in  the  matter,  and,  if  so,  what  course  he  should  adopt. 

HeW,  that  the  reference  was  within  the  purview  of  section  11,  Punjab 
Courts  Act,  and  that  the  FuU  Bench  has  under  that  section  jurisdiction  to 
give  the  opinion  and  advice  asked  for. 

Held  also,  that  the  power  of  amendment  provided  by  section  304  of  the 
Code  of  Ciiminal  Procedure  must  be  exercised  before  or  immediately  after 
the  verdict  is  recorded  and  cannot  be  exercised  after  the  jurors  have  dis^ 
persed. 

Held  consequently,  that  no  fiu4her  action  could  be  taken  in  the  case 
under  reference. 

Queen  v.  Vodden  [l)  and  King  v.  Wooler  (2)  referred  to. 

(1;  (1853;  23  L.  J.  Mag.  Canes  7.         [2)  (1817)  18  Revijed  Reports,  402. 
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Case  referred  by  Hon.  Mr.  Justice  JRattigan  for  consideration  of  the 
question  contained  in  his  referring  order,  dated  \Qth  October 
1912. 

Government  Advocate,  for  Crown. 
Mahammad  Sliafi,  for  Accused. 

The  referring  order  was  as  follows  : — 

\\jth  Oct.  1912.  RattiGAN,  J.  — At  the  conclusion  of  the  trial    of   Lieutenanf 

Bonham  Carter  upon  charges  under  sections  304  (2)  and 
304  A,  Indian  Penal  Code,  T  was  informed  by  the  foreman  of 
the  jury  that  the  jury  were  agreed  upon  their  verdict,  which  was 
one  of  acquittal,  as  regards  both  cliarges.  1  accordingly  inform- 
ed the  prisoner  that  the  jury  had  acquitted  liim  and  I  directed 
him  to  be  discharged  from  custod3^ 

Subsequently  I  heard  that  there  had  been  some  mistake 
made  by  the  foreman  of  the  jury  (Major  P.  Hyslop),  and  that 
the  jury,  though  unanimous  with  rejt'ard  to  the  first  charge, 
were  not  agreed  uith  re; ard  lo  the  second  charge.  I  accord- 
ingly sent  for  Major  H^'slop  and  examined  him  on  oatli,  and 
discovered  that  a  mistake  of  the  kind  had  been  made. 

The  question  now  arises — whether  I  should  take  further 
proceedings  and,  if  so,  what  course  I  should  adopt. 

The  orders  of  the  Full  Bench  were  as  follows : — 

12^7i  Nov.  1912.  R-ATTIGAX,  J. — As  the  Judge  responsible  for   this    reference, 

I  would  like  to  set  forth  the  facts  which  led  me  to  take  action 
under  section  11  of  the  Punjab  Courts  Act,  1884. 

Lieutenant  Bonham  Carter  was  tried  before  me  and  a  jury 
upon  two  charges  :  (1)  under  section  304,  Indian  Penal  Code, 
and  (2)  under  section  304  A,  Indian  Penal  Code.  The  jury  re- 
tired to  consider  their  verdict  and  after  an  interval  returned 
to  the  Court  room  and  in  answer  to  my  qixestion  whether  they 
were  '  agreed  '  upon  their  verdict,  the  foreman  informed  me 
that  they  were  agreed  with  reference  to  the  fix^st  charge,  but 
not  agreed  with  reference  to  the  second  charge.  I  accordingly 
asked  the  foreman  what  their  verdict  was  upon  the  first  charge, 
and  he  replied  that  the  jury  were  unanimously  of  opinion  that 
the  jrisoner  was  '  not  guilty.'  I  then  asked  him  what  was  the 
verdict  upon  the  second  charge  and  he  replied  that  five  of  the 
jury  were  of  opinion  that  the  prisoner  was  guilty  and  four 
were  of  opinion  that  he  was  not  guilty.  lie  further  stated  that 
the  jury  as  a  whole  wished  to  be  fuiihcr  charged  with  reference 
to  the  law    relating  to    the   second    chai'ge.      I    accordingly   en- 


March,  1913.  ]  CRIMINAL  JUDGMENTS-No.  6.  21 

deavoiired  to  explain  more  fully  the  law  I'elating  thereto  and 
when  I  had  concluded,  the  foreman,  after  consultation  -with 
the  other  members  of  the  jury,  informed  me  that  the  jury 
■wished  to  retire  again  to  consider  their  verdict.  This  request 
I,  of  coui'se,  granted.  The  jury  retired  and  later  on  returned 
to  the  Court.  I  then  inquired  of  the  foreman  whether  the 
jury  were  "  now  agreed  upon  theii'  vei'dict  as  regards  the 
second  charge."  In  reply  the  foreman  informed  me,  without 
any  expression  of  dissent  from  any  of  the  jurors,  that  they 
were  agreed,  and  that  their  verdict  was  '  not  guilty  '  upon  both 
c\  arges.  I  assumed  that  this  was  the  unanimous  verdict  of 
the  jury,  and  I  accordingly  informed  the  prisoner  that  he  had 
been  acquitted  by  the  jury  as  regards  both  charges,  and  I  there- 
fore had  the  verdict  recorded  and  directed  that  the  prisoner 
should  be  set  at  liberty. 

From  information  which  I  received   some  days  afterwards, 

I  was  led  to  believe  that  a  mistake  had  been  made,  and  that 
the  jurors,  as  a  matter  of  fact,  weie  not  '  agreed  '  with  regard 
to  the  second  charge.  I,  therefore,  directed  the  foreman  to 
appear  before  me  and  I  examined  him,  upon  oath,  as  to  tlie 
real  facts  of  the  case.  He  deposed  that  the  jiuy  were  not 
agreed  as  to  the  second  chai'ge  ;  that  five  were  of  opinion  that 
the  prisoner  was  not  guilty  and  that  four  were  of  opinion  that 
he  was  guilty  ;  and  that  the  verdict  of  'not  guilty,'  as  announced 
by  him  in  Court,  was  due  to  a  misunder.standing,  the  jux'ors 
believing  that  the  opinion  of  the  majority,  if  for  an  acquittal, 
was  binding  upon  them  all. 

In  these  circumstances,  and  in  view  of  the  importance 
of   the  question  involved,  I  decided  to  take  action  under  section 

II  of  the  Punjab  Courts  Act  and  to  take  the  opinion  of  a 
Division  Bench  of  this  Court  as  to  whether  I  should  take  any 
further  proceedings  in  the  matter,  and  if  so,  what  couise  I 
should  adopt.  By  the  order  of  the  Chief  Judge,  this  re- 
ference was  directed  to  be  laid  before  a  Full  Bench,  and  it 
is  in  consequence  of  that  order  that  the  Full  Bench  has  now 
to  give  the  opinion  which  I  desired  to  obtain. 

Before  proceeding  to  give  my  own  opinion  upon  the  ques- 
tions referred,  1  think  it  right  to  state  that,  despite  Mr. 
Muhammad  Shafi's  objections  to  the  jurisdiction  of  the  Full 
Bench  to  deal  with  this  reference,  I  am  satisfied  that  the  re- 
ference was  one  within  the  purview  of  section  11  of  the  Punjab 
Courts  Act,  and  that  this  Full  Bench  has  under  that  section 
jurisdiction  to  give  the  opinion  and  advice  asked  for.  The 
questions   referred  to  the    I'ull  Bench  were  not  puiely  academic, 
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but  arose  before  me,  sitting  as  a  Single  Bench,  iu  a  judicial  pro- 
ceeding. Rightly  or  wrongly,  I  believed  that  in  consequence 
of  information  supplied  to  me,  I  was  bound  to  inquire  from 
the  foreman  of  the  jiu-y  whether  there  was  any  foundation  foi 
what  I  had  heard,  and  when  I  examined  him  upon  oath  I  was 
•  acting  as  a  Judge  in  a  judicial  proceeding.     I  would  hold,  there- 

fore, that  Mr.  Mohammad  Shafi's  preliminary  objection  to  the 
jurisdiction  of  the  present  Bench  fails  and  should  be  overruled. 
1  might  add  that,  though  I  was  not  at  the  time  aware  of  it, 
there  is  a  precedent  for  the  course  I  adopted  in  making  the 
i-eference  (see  Rex  v.  Wooler,  (1)  discussed  later  on). 

Coming  now  to  the  questions  for  our  opinion,  1  am  satis- 
fied, after  consideration,  that  we  must  reply  to  the  reference 
that  no  further  action  can  legally  be  taken  by  the  Judge  who 
presided  at  the  trial.  The  only  provision  in  the  Criminal 
Procedure  Code,  which  is  directly  relevant  to  the  questions 
before  us,  is  that  contained  in  section  304,  which  runs  as 
follows  : — 

"  When,  by  accident  or  mistake,  a  Avrong  verdict  is  deliver- 
'*  ed  the  jury  may,  before  or  immediately  after  it  is  recorded, 
'*  amend  the  verdict,  and  it  shall  stand  as  ultimately  amended." 

This  section  thus  provides  for  an  amendment  of  a  wrong 
ver^Hct  delivei"ed  by  accident  or  mistake,  but  it  clearly  contem- 
plates that  such  a  verdict  can  be  amended  only  before  or 
"  immediately  after "  it  is  recorded, — in  other  words,  before 
the  jurors  have  left  the  Coui't  and  while  they  are  still  under 
the  observance  of  the  presiding  Judge.  And  the  reason  for 
this  restriction  upon  the  powers  of  amendment  is  obvious,  for 
once  the  juj^ors  have  left  the  Court,  they  are  liable  to  outside 
influences,  and  it  would  be  in  the  highest  degree  dangerous 
thereafter  to  accept  statements  or  ajfidavits  on  the  part  of  indi- 
vidual jurors  to  the  effect  that  a  verdict,  publicly  announced 
by  the  foreman  of  the  jury,  in  the  hearing  of  all  the  jurors 
and  without  dissent  on  the  part  of  any  of  them,  as  the  un- 
animous verdict  of  all  the  jurors  was  in  fact  not  their  verdict, 
but  the  verdict  of  other  members  of  the  jury.  A  mistake  of 
this  kind  may,  no  doubt,  lead  to  a  failure  or  miscarriage  of 
justice,  but,  while  such  a  result  is  to  be  deplored,  I  am  de- 
cidedly of  opinion  that  it  would  be  far  more  disastrous  to  the 
course  of  justice  if  the  Courts  allowed  verdicts,  openly  given, 
to  be  disturbed  in  consequence  of  individual  jurors  subsequently 
coming  forward  to  depose  that  such  verdict,  by  accident  or 
mistake,    did   not   really   represent    their  opinions.     A  mistake 

*^  (1)  (1817J 18  Revised  Reports  402. 
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of  the  kind  now  under  consideration  is  not  likely  to  occur  very 
frequently,  nd  would  be  perhaps  impossible  if,  in  practice,  the 
ancient  formula  used  in  the  Courts  of  England  were  to  be 
adopted.  This  was  for  the  Clerk  of  the  Court  to  say,  "  Gen- 
"  tlemen  of  the  jury,  hearken  to  your  verdict  while  the  Court 
"  records  it.  You  say  that  the  prisoner  is  (guilty  ;  not  guilty)  ; 
"  and  that  is  the  verdict  of  a-^ou  all." 

At  the  same  time,  it  is  difficult  to  understand  how  a  jux^y 
could  misunderstand  the  question — "  Are  you  agi-eed  upon  your 
verdict?"  The  present  case,  however,  is  proof  that  words  of 
every  day  use  and  ordinarily  well  understood  may  nevertheless 
be  misunderstood  by  jurors  who  attempt  to  import  their  own 
knowledge  of  law  into  their  proceedings.  But.  while  I  regret 
that  the  view  of  tlie  law  which  I  take  upon  this  reference  may 
occasionally — though  I  believe  rarely — result  in  a  failure  or 
miscarriage  of  justice,  I  have  myself  no  doubt,  not  only  that 
it  is  strictly  correct,  but  also  that  it  is  in  the  end  far  more 
conducive  than  any  other  rule  of  law  would  be,  to  the  due 
administration  of  justice.  The  spiint  of  section  304-  of  the 
Code  is  clearly  in  accordance  with  this  view,  and  it  has  the 
support  of  English  and  American  authorities. 

In  Queen  v.  Vodtlen  (1)  o,  juryman,  by  mistake,  delivered  the  ver- 
dict "  not  guilty  "  when  the  jury  meant  "  guilty,"  The  pi-isoner 
was  thereupon  discharged,  but  some  of  the  juiymen  interposed, 
whereupon  he  was  brought  back  immediately,  and  the  jury  was 
again  asked  what  their  verdict  was.  They  said  "guilty,"  and 
the  prisoner  was,  therefore,  sentenced.  The  Court  of  Crown 
Cases  Reserved  held  that  the  mistake  was  corrected  "  witliin 
"  a  i-easonable  time  and  on  the  very  occasion  that  it  was  made," 
and  that  the  conviction  must,  therefore,  be  upheld.  This  is 
the  class  of  case  for  which  section  30-1  of  our  Code  makes 
provision,  and  from  the  terms  of  the  Court's  judgment  the 
inference  would  certainly  seem  to  be  that  the  mistake  could 
not  have  been  rectified  had  it  not  been  at  once  brought  to  the 
notice  of  the  Judge.  Ki7ig  v.  Wooler  (2)  is  a  case  very  relevant 
to  the  present  inquiry  and  was  one  where  an  erroneous  verdict 
was  given  and  the  Court  of  King's  Bench  directed  a  re-trial. 
T'he  defendant,  Wooler,  had  been  tried  on  tlie  5th  June  1817 
before  Abbott,  J.,  and  a  jury,  for  printing  and  publishing  a 
seditious  and  blasphemous  libel.  On  the  6th  June,  at  tlie 
first  sitting  of  the  Court  of  King's  Bench,  Abbott,  J.,  addressed 
the  Court  to  the  following  effect  : 

(I)  (1853j  23  L.  J.  Mag.  Cases  7.        (2j  (1817J  18  Revised  Reports,  402, 
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"  I  take  the  earliest  opportunity   of  stating   to   tlie    Coiu't 
"  some   circumstances   whicli   occurred   at   tlie   trial   of    a  case 
"yesterday   before    me  at    Guildhall.       The   case   to   which    I 
"allude   was     an   information   filed    by   the   Attorney-Genei'al 
"  against  a  person  of  the   name   of    Thomas   Jonathan    Wooler 
"  for  a  libel.     After  the  case  had  been  gone   through,   the   jury 
"  retired   from    the    Coui-t   to   consider   their  verdict.     During 
"  their   absence,    another    case  was    called     on,    and    the   trial 
"  proceeded,    and   just   as    the    reply    was  concluding,    the  door 
"  on  my  left   hand  was  opened  in  order    to    admit    the    jury    in 
"  King  v.  Wooler,    who  returned    after   considering  their  verdict, 
"  and,  as  soon  as  the  I'eply  in  the  other  case  was  finished,  which 
"  was    done    in    one  or  two  sentences,  the  names  of  the  jurors  in 
"  King  v.  Wooler  were  called   over  by   the   officer    of  the    Court 
"  in   the    usual   way,  and   they  were    asked,    according   to  the 
"  ordinary  course,  whether  they  had  agreed  in  their   verdict,  and 
"  whether  the  defendant  was  guilty  or  not  guilty      The  foreman 
"  answered  that  the  jury  found  the  defendant  guilty,  but  three   of 
"them  were  desii'ous,  or  had  desired  him  on  their  part,  to  add  some 
"  thing  by  way  of  explaining  their  verdict.       I    then    interposed, 
"  and  told  the  jury  that  I  could    not  receive    an  opinion    or    de- 
"  claration    coming   fi'om   a    part     only   of  the   jury,    that  the 
"  verdict   must  be    the    verdict    of  all ;   and  I   asked    (speaking, 
"  as  I    thought,    in    a  very   distinct  and  audible  tone  of  voice), 
"  whether  all  the  jury    had  agreed    in    the   verdict   they  had  at 
"  first   pronounced  ?      The  foreman   answered    that   they    had. 
"  At   that    time   I   did  not  hear  any  dissent  expressed  by  any  of 
"  them.     The   situation  was,    however,    such,    all   the  juiy  not 
"  having  come  into    my    view  from  the  room  behind  the  Bench, 
"  that  it  is    not   altogether   impossible   that   some   mistake   or 
"  misapprehension   might   have   taken  place,    and  that  some  of 
"  the  jury   might  not  have  heard  distinctly  what   had  been  said. 
"  The    jury     having     retired,    and     the    door   by    which     they 
"  entered  being  closed,  I  proceeded  to  sum   up    the    other    case. 
"  When  I  had    concluded,   it  was     suggested   by    a    gentleman 
"  at    the    bar,  that  some    of   the   jury  in  King  v.  Wooler  had  not 
"  concurred,  and  did  not  intent  to  concur,  in  the  general  verdict 
"  which  had  been  delivered  ;  and  were  desirous   that  the  verdik 
"  should    be   recorded    with    some   degree     of    qualification.     I 
"  have  not  the  precise    words  very    distinctly    now  in  my  mind  ; 
"  but  I  believe   I   have   stated    the    substance.     I    was   further 
"  given   to   understand   that   some   of     the   jury  wei^e   present 
"  in  or  near   the    Court.      I  then    said,  that   the   verdict   of  the 
"  jury  having  been  recorded   after  that  they  had  been  distinctly 
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"asked  if  they  had  agreed,  and  had  replied  in  the  affirmative, 
"  it  seemed  to  me,  that  sitting  in  that  place,  I  could  not  do 
"  anything  in  the  mattei\  I  do  not  know  whether  I  made  use 
"  of  the  sentiment,  but  certainly  my  mind  was  impi-essed  with 
"  it,  that  it  would  be  extremely  dangerous  if  the  Judge,  after 
"  the  jury  had  retired  from  the  bar,  and  some  interval  of  time 
"  had  elapsed,  were  to  receive  and  act  upon  any  communication 
"from  them  in  the  then  state  of  the  proceedings.  I  thought 
"  it  was  too  late  for  me  to  interfere  and  therefore  was  of 
"  opinion  that  the  verdict  must  stand  as  recorded.  I  wish, 
"  however,  to  take  the  earliest  opportunity  of  stating  this 
"occurrence  to  my  Lord  and   my  brother." 

After  the  Court  had   deliberated,  the  Chief  Justice  (Lord 
Ellenborough)    addressed  t1ie  Attorney  General  as  follows  : — 

"  The  Court   cannot,     according   to    the     authorities     and 
■  precedents   of  law,  receive   an  affidavit  from  a  juryman  upon 
•  the  .subject  of  the  verdict ;  but  the  reason  why  he  is   precluded 
"  from  making  such  affidavit  is,  because  under    ordinary  circum- 
"  stances  it   must  be  intended  that  the  verdict   was   given  with 
"  his    assent.      But    in   order   to      imply  his    assent,   unques- 
"  tionably  it   should  appear  that  he  heard  what  was  pronounced 
"by  the  foreman  on  behalf  of  himself  and  his  fellows,    and    the 
"  difficulty  which  presents  itself  to   my  mind   is,    whether  there 
*'  appears  in  this  case  a  sufficient  ground  upon  which  the  Court  can 
'*  safely  rely,  to    conclude  that   all  the   jury  did  hear   what  was 
"  propounded   for  them,    and  on  their  behalf,    by  the  foreman. 
"  Now,  all  the  jury    were  not  at  the  time    within  the  sight  and 
"view  of   the  learned  Judge,  for  it  seems    that   a  part  were  in 
"  the    room  behind ;    so   that   we  have   not,   in   this    case,    the 
"  ordinary   means  which    exist   in   other   cases,   for   presuming 
"  that   every  one   of  the  jury   must  have  heard  what    was   pro- 
"  pounded    on  their    behalf  by  their   foreman.     If  they  did    not 
"  hear  it,    they  were   not  furnished    with  any    means  of  contra- 
"  diction    on   signifying     any    disseut     or   qualification    and    it 
"  cannot  be    considered  as  the   verdict  of  all,   because  it  is  only 
"^eir   verdict,  if  propounded  by  the   foreman  with   the   assent 
"  of  all.     This   circumstance  afPords    a  distinction   from  all   the 
"cases   which    have    usually   come   before   the    Court,    because 
"  verdicts    are  usually    given  by  the    jury  standing   together    in 
"  the    view  of   the  Judge,    and  with  full  opportunity  of  hearing 
"  everything    which    is    propounded   by    the    foreman  and      of 
"  expressing  their   dissent,   if    they   think  fit  so   to    do.     If    it 
"  coidd  he  made  out  satisfactwily  from   the  ^position  in  which  the 
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'^  jury  stood,  their  proximity  to,  and  being  in  view  of,  the  Judge, 
"  that  all  heard  and  none  dissented,  it  wo^dd  be  too  much  to  dis- 
"  turb  the  verdict  and  certainly  the  Court  woidd  not  entertain  a 
'' motion  of  that  Mnd  founded  upon  an  affidavit  of  a  juryman. 
"  But  the  perfect  evidence,  of  all  the  jury  having  heard  and 
"  having  the  means  of  dissenting  if  anything  was  untruly  pro- 
"  pounded   on  their  behalf,  seems  to  he  wanting  in  this  case." 

In  the  course  of  the  discussion  that  ensued,  the  suggestion 
was  made  that  the  Court  might  inform  itself  of  the  facts  by 
requiring  the  jui^ors,  who  stated  that  they  had  not  heard  what 
was  said,  to  file  affidavits  in  support  of  their  statements,  where- 
upon Lord  Ellenborough  observed  :  — 

"  The  Court  think  that  they  are  precluded  from  the  means 
"  of  acquiring  that  knowledge  through  an  affidavit  of  any  of 
"  the  jui-ors  ;  if  they  cannot  agree  in  their  verdict,  they  ought 
"  to  express  dissent  at  the  time.  But  if  the  jurors  at  the 
"  time  when  their  verdict  was  delivered  by  the  foreman  had 
"not  the  means  of  hearing  Avhat  was  propounded  for  them, 
"  there  is  no  need  of  their  affidavits  upon  that  point.  If  the 
"  verdict  had  been  given  under  such  circumstances  as  ordinarily 
"  occui",  the  Court  would  infer  their  consciousness  of  what  was 
"  propounded  by  their  foreman.  But  the  danger  looidd  ie  infinite 
"from  allcnving  such  affidavits  to  be  received;  and  this  has, 
"  doubtless,  in  former  times  deterred  the  Court  from  yielding  to 
"  such  applications.  I  do  not  know  that  an  application  of  this 
"  kind  has  ever  been  made." 

In  the  case  cited,  the  verdict  as  erroneously  announced 
by  the  foreman  was  "  guilty,"  and  the  Court  of  King's  Bench, 
on  being  satisfied  through  affidavits  of  two  by-standei-s  that 
certain  of  the  jurors  had  not  heard  the  verdict  as  so  announc- 
ed, ordered  a  re-trial  of  the  defendant,  but  by  a  different  panel, 
the  Chief  Justice  remarking,  in  reply  to  the  defendant's  prayer, 
that  the  old  panel  should  be  recalled  to  try  the  case  de  novo : — 

"  In  no  instance  that  I  am  aware  of  can  it  arise  that  the 
"  same  jury  should  be  suffered  to  re-assemble  to  consider  the 
"  same  question  after  they  have  been  mixed  with  the  multitude. 
"  If  the  Court  were  to  suffer  that  to  be  done,  Avhat  animad- 
"  versions  might  well  be  made  upon  it  by  the  enlightened 
"  part  of  society." 

This  case  is  authority  in  support  of  the  proposition  that 
the  Court  will  not  disturb  a  verdict  openly  given  in  Couri, 
if  it  is  satisfied  that  -all  the  jurors  heard  the  woixls  of  the 
foreman  and  expressed   no  dissent  at  the  time. 
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In  considering  a  question  of  the  kind  now  before  us,  it  is 
instructive  to  turn  to  not  only  English  but  also  American 
authorities  bearing  upon  it.  In  Wigmore's  standard  work  on 
the  "  Law  of  Evidence  "  (Canadian  edition),  I  find  the  law  on 
this  subject  tlius  enianciated  : — 

"  The  act  of  assent  to  a  verdict  is  constituted  by  the  ex- 
"  press  answer  to  the  clerk  at  the  polling  in  open  Court,  or  by 
"  the  silence  which  implies  an  assent.  The  outward  act  is 
"  final.  Ji;st  as  the  act  of  the  party  to  a  deed  is  judged  and 
''  determined  by  his  outward  conduct,  so  the  act  of  a  juror  is 
"  judged  and  determined  by  the  jury's  polling,  irres- 
^^pecHve,  an  the  one  hand,  of  motives  and  belief  which  may  have  led 
"  up  to  the  verdict's  terms,  and,  on  the  other  hand,  of  the  deliberations 
''  and  utterances  of  the  juror  during  .retirement.  The  very  purpose 
"  of  the  formality  of  polling  is  to  afford  an  opportunity  for  free 
"  expression    unhampered   by   the   fears     or   the   errors   which 

"may   have  attended  the   private    proceedings Sewall,  J.  in 

"  GrinneU  v.  Phillips  (1,  Mass.,  530,  542)  rejecting  an  affidavit  " 
(by  one  of  the  jurors)  "  that  he  thought  it  his  duty  to  coincide 
"  wdth  the  rest  of  the  jury,  but  in  his  mind  he  had  never 
"  approved  of  the  verdict  or  consented  to  it,"  (observed),  "  He 
"  is  cot  to  be  believed  or  heard.  The  record  of  a  verdict  im- 
"  plies  a  unanimous  consent  of  the  juiy,  and  is  conclusive  and 
"  incontrovertible  evidence  of  the  fact.  Besides  the  secret  or 
"  mental  act  of  a  juror  can  never  be  a  subject  of  legal  in- 
"  qairy  ;  and  fi'om  the  necessity  of  the  case  his  conduct  before  the 
"  Court  is  the  best  and  the  only  evidence  that  can  be  admitted  of 
"  his  assent  to  a  verdict   delivered  in  his  piesence" 

The  learned  author  cites  various  other  cases  to  a  like 
purport  where  affidavits  on  the  part  of  individual  jurors,  to 
the  effect  that  they  had  not  reallj-  consented  to  a  verdict 
publicly  announced  in  their  presence  as  the  verdict  of  the 
jury,  were  excluded  from  consideration,  and  he  then  continues 
as  follows:— 

"  Hence  the  fact  that  the  verdict  as  delivered  was  by  one 
"  or  more  individual  jurors  not  assented  to  by  them  in  the 
•'  jury  room,  or  is  different  from  the  one  informally  assented 
"  to  by  them,  is  no  ground  for  later  correcting  or  setting  aside 
"  the  verdict.  Much  less  is  the  fact  that  the  juror  in  his  own 
"  mind  was  mistaken  or  unwilling  in  the  assent  which  he 
"confessedly  gave  in  the  jury  room  ;  for  here  he  has  doubly 
"  committed  himself  to  the  verdict  as  delivered "  and,  in  a 
later  passage  he   remarks  :—  "  After  the  verdict,  however     has 
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"  once  been  pronounced  hj  the  jury  and  accepted  by  the  Judge, 
"  it  is  finfil  as  regards  its  meaning  and  effect ;  and  no  state- 
"  ments  by  the  jurors,  whether  on  affidavit  or  on  examination 
"  either  nnanimously  or  individually,  can  be  resorted  to  for 
"  explaining  or  changing  its  meaning  or  legal  "  effect."  (Wig- 
niore's  "  Law  of  Evidence." — Canadian  Edition,  Volume  IV, 
paras.  2355,  2356). 

To  the  propositions  thus  laid  down  there  would  appear  to 
be  two  exceptions- -and  two  only — namely,  (1)  when  one  or 
more  of  the  jurors,  immediately  after  the  verdict  is  recorded  or 
within  a  very  short  time  thereafter  and  while  the  jurymen 
are  still  under  the  observance  of  the  Judge,  dissents  or  dissent 
from  the  verdict  as  announced  (section  304  of  the  Criminal 
Procedure  Code;  Qneen  v.  Vodden,  (1)  ^ihi  snpra)  ;  and  (2),  in 
England  and  perhaps  in  America,  where  it  is  proved  by  ex- 
trinsic evidence  to  the  satisfaction  of  the  Court,  that  all  the 
jurors  had  not  heard  the  announcement  of  the  verdict  by  the 
foreman.  In  every  case,  however,  that  I  have  consulted,  the 
Judges  have  been  agreed  that  affidavits  by  particular  jurors, 
that  the  verdict  announced  in  Court  by  the  foreman  did  not 
represent  their  opinions  or  that  they  were  under  a  misappre- 
hension of  law  or  of  fact  in  not  protesting  forthwith  against 
such  verdict,  have  invariably  been  i-ejected,  on  the  ground  that 
it  would  be  against  public  policy  to  permit  jurors  who  have 
left  the  Court  and  in  all  probability  discussed  the  case  with 
outsiders,  to  endeavour  subsequently  to  set  aside  a  verdict,  to 
which,  by  their  silence,  they  have  impliedly  given  assent.  In 
my  opinion  this  is  a  principle  which  is  in  the  true  interests 
of  the  administration  of  justice  and  ought  not  to  be  departed 
from,    save  only   in  the  exceptional  cases  above  referred  to. 

In  the  case  before  us  I  have  no  reason  whatever  to  doubt 
the  correctness  of  the  foreman's  statement  as  made  before  me 
on  oath,  but  1  do  not  think  that  the  Court  has  jurisdiction  in 
consequence  of  that  statement  to  set  aside  a  verdict,  given  in 
open  Court  and  in  the  hearing  of  all  the  jurors,  and  the  formal 
order  of  acquittal  that  followed  thereupon.  The  Legislatui'e 
presumably  was  well  aware  of  the  case-law  on  this  subject 
when  it  enacted  the  Criminal  Procedure  Code,  and  in  section 
304  it  has  made  express  provision  for  the  correction  of  a  ver- 
dict given  by  accident  or  mistake.  It  cannot  be  said,  therefore, 
that  this  matter  was  a  casus  omissus  or  was  not  considered  by 
the  Legislature,   and  as  there    is   express   legislation    thereon,  I 

(1)  (1853)  23  L.  J.  Mag  Case  7. 
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am  of  opinion  that  the  Courts  in  India  cannot  travel  beyond 
the  scope  of  section  304,  even  in  cases  where  the  facts  were 
similar  to  those  in  King  v.  Wooler  (1).  Jurisdiction  in  cri.-iinal 
cases  is  not  to  he  assumed,  and  in  regard  to  matters  for  which 
the  Legislatui^e  has  made  express  provision,  it  certainly  must 
not  be  assumed  in  excess  of  the  jurisdiction  so  conferred.  I 
would,  therefore,  reply  to  the  reference  that  no  further  action 
can  be  taken. 

Sir  Arthur  Reid,  C.  J. — I  concur.     The   power  of  amend-     12;!^  Nov.  1912. 
ment  provided  by  section   304  of   the    Code    of     Criminal    Fio- 
cedure    must     be    exercised    before    or    immediately  after    the 
verdict   is    recorded   and   for   the   reasons  recorded   cannot  be 
exercised  after  the   jurors  have    dispersed. 

ROBERTSOX,  J. — With  some  hesitation,  after  giving  the 
question  my  careful  considei-ation,  I  concur'  in  the  view  ex- 
pressed by  my  brother,  Rattigan. 


No.  7. 

Before  Hon.  Mr.  Justice  Beadoii. 

MUHAMMADISHAQ— (Accused)— PETITIONER, 

Verstis 

MUQIM-UD-DIN— KESPONDENT. 

Criminal  Revision  No.  958  of  1912. 

Criminal  Procedure  Code,  1898,  section  195~sanclion  refused  by  Sub' 
Judge — power  of  Dicisionul  Judge  to  remand  applieation  for  fresh  decision — 
power  of  successor  of  a  Sub-Judge  to  grant  sanction. 

Ill  proceedings  under  section  195,  sanction  to  prosecute  the  petitioner 
was  refused  by  H.  S.  R.  Sub-Judge— (the  alleged  offence,  in  respect  of  which 
sanction  was  applied  for,  had  reference  to  evidence  given  in  a  suit  decided  by 
C.  L.  Sub -Judge).  The  Divisional  Judge  on  appeal  set  aside  this  refusal  and 
remanded  the  application  for  sanction  for  fresh  decision.  Upon  this  M.  L., 
the  then  Sub-Judge,  granted  sanction. 

Held  that  the  sanction  was  bad— 

(1)  because  the  Divisional  Judge  had  no  power  to  remand  the  application 
for  fresh  decision  and  could  not  thereby  give  jurisdiction  either  to  II.  S.  R. 
or  M.  L.  Sub-Judges  to  reopen  the  application  and  to  grant  sanction. 
Beni  Prasad  v.  Sarju  Prasad  Thakuria  (2)  followed  ; 
(2;  because  the  Court  of  a  Sub-Judge  is  not  a  permanent  Court  with 
a  perpetual  succession  of  Judges  and  M.  L.  Sub-Judge  had  consequently  no 
power  to  grant  sanction  in  regard  to  proceedings  which  took  place  before 
C.  L.  Sub-Judge. 

25  P.  R.  (Cr.)  1889  (Phina  Singh  v.  Empress)  (3)  referred  to. 

(1)  (1817)  18  Revised  Reports  402.  (2)  (1011  j  /.  L.  R.  33  .1//.  512 

(3)  25  P.  R.  {Cr.)  1889. 
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Fetition  for  revision  of  the  wder  of  Khan  Bahadtir  Pirzada  Maulvi 
Muhammad  Htissain,  Sessions  Judye,  Hissar  Division,  dated 
the  6th  March  1912. 

Sundar  Das,  for  petitioner. 

Slianiin  Cliand,  for  respondent. 

The  judgment  of  the  learned  Judge  was  as   follows  : — 
16th  Nov.  1912.  Beadon,  J. — In    proceedings    under   section  195,   Code   of 

Criminal  Procedure,  sanctirn  to  prosecute  the  petitioner  was 
refused  by  Lala  Har  Sukh  Rai,  Sub-Judge,  and  on  appeal 
the  Divisional  Judge  set  aside  this  refusal  and  remanded 
the    application  for   sanction  for  fresh  decision. 

The  application  then  came  before  Lala  Murari  Lai,  Sub- 
Judge,  who  granted  sanction  and  an  appeal  from  this  order 
has  been  rejected  by  the  Divisional  Judge  on  the  ground 
that  he    could  see  no  reason  to  revoke  the  sanction. 

The  alleged  offences  under  sections  193,  471  and  465, 
Indian  Penal  Code,  in  respect  of  which  sanction  has  been 
given,  have  reference  to  evidence  given  in  a  suit  in  which  the 
present  petitioner  was  the  plaintiff  and  this  suit  was  decided  by 
Lala  Chuni  Lai,  Sub- Judge,  at  Eohtak,  on  the  19th  December 
1910. 

As  regards  the  appeal  from  the  order  of  Lala  Har  Sukh 
Kai  refusing  sanction,  section  195,  Criminal  Code  of  Pi"Ocedurei 
only  enables  the  appellate  Court  to  giant  sanction  which 
has  been  x'efused,  or  to  revoke  sanction  which  has  been  gianted, 
and  it  appears  to  me,  therefore,  that  the  Divisional  Judge 
had  no  power  to  remand  the  application  for  fresh  decision. 
This  view  is  supported  by  Beni  Prasad  v.  Surjit  Prasad 
Thakuria  (1)  and,  if  the  order  of  remand  Avas  ultra  vires,  it 
could  not  give  jurisdiction  either  to  Lala  Har  Sukh  Rai  or  to 
Lala  Mui-ari  Lai  to  reopen  the  application  and  to  grant 
sanction. 

Apart  from  this  there    appears  to   be   another   reason   why 
Lala  Muraiu  Lai  could  not  grant  sanction. 

In  25  P.  B.  (Or.)  1889  (Phina  Singh  v.  Empress)  (2)  it 
was  held  that,  though  there  is  a  class  of  Courts  called  Courts  of 
the  Magistrates  of  the  1st  class,  there  is  no  Court  of  a 
Magisti-ate  of  the  1st  class  as  a  permanent  Court  with  a 
perpetual  succession  of  Judges  ;  and  that  on  the  transfer  of  a 
Magistrate  from  a  district,  the  Court  of  the  Magistrate  who 
takes  over  the  pending  work  is  not  identical  with  the  Court 
of  the  Magistrate  who  has  bsen  transferred. 

(1)  (1911)  l.L.  R.  33  All.  512.  (2)  25  P.  R.  {Cr.)  1889. 
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It  seems  to  me  that  the  same  argument  must  be 
applied  to  the  Courts  of  Subordinate  Judges  and  it  follows 
that  the  Court  presided  over  by  Lala  Murari  Lai  was  not 
identical  with  the  Court  presided  over  by  Lala  Har  Sukh  Rai, 
or  with  the  Court  presided  over  by  Lala    Chuni  Lai. 

For  tliese  reasons  I  set  aside  the  order  granting  sanction 
on  the  ground  that  the  order  was   passed  without    jurisdiction. 

Revision  accepted. 


No.  a 

Before  Eon.  Mr,  Justice  Kensington  and  Hon.  Mr.  Justice 

Chevis. 

MO H AA[M AD  SHAH— (Convict)— APPELLANT, 

Versus 

I  CROWN— RESPONDENT. 

Criminal  Appeal  No.  626  of  1912. 
Indian  Penal  Code,  sectinn  201 — accused  acquitted  of  charge  of  murder 
^nd  convicted  of  canning  disappearance  of  evidence  of  the  murder. 
Held  that  an  accused  person  who  has  been  acqiiitted  of  the  charge  of  mur- 
der may  be  convicted  under  section  201  of  the  Penal  Code  for  causing  dis- 
appearance of  evidence  of  the  murder,  when  also  tried  for  that  offence, 
although  the  Sessions  Judge  omitted  to  give  any  finding  upon  the  minor 
charge. 

1  P.  R.  (Cr.)  1904  {Bucha  v.  King-Emperor)  (1)  followed. 

Appeal  from  tJie  order  of  A.  E.  Martineau,   Esquire,  Sessions  Judge, 
liatcalpindi,  dated  the  2Sth  August  1912. 

Fazal  Elahi,  for  appellant. 

Government  Advocate,  for  respondent. 

The  order  of  the  Court  was  delivered  by — 

Kensinotox,  J. — The  appellant,  Muhammad  Shah,  a  Syed  2Srd  Kov.  1912. 
awed  35,  has  been  convicted  of  the  murder  of  a  distant  cousin, 
named  Karm  Shah  and  sentenced  to  death.  He  was  jointly 
tried  in  the  Sessions  Court  with  two  other  persons,  one  of  them 
his  first  cousin,  on  charges  of  murder  against  all  three,  to  which 
additional  charges  under  section  201,  Indian  Penal  Code,  were 
added  on  the  second  day  of  the  trial  (page  111  of  the  record). 
The  trial  was  conducted  at  great  length  and  the  learned 
Sessions  Judge  has  written  a  very  long  judgment  dealing  in 
great  detail  with  the  facts  and  the  rather  confused  record  of 
evidence.  In  the  end,  agreeing  with  the  assessors,  he  acquitted 
the  remaining  two   co-accused   of  any   offence.     Differing   from 


(1)  1  P.  R.  {Cr.)  1904. 


32  CRIMINAL  JUDGMENTS- No.  8.  [  Recobd, 

the  assessors  who  thought  ihat  the   appellant  was  also  innocent 

both  of  the   mnrder    and  of    concealment  of  murder,  he  has  con- 

victed  the  appellant  on  the  main   charge    of  murder   expressing 

no  opinion  whether  the  minor  charge    under    section  201,  Indian 

Penal     Code,    had   been    established   against    the   appellant   or 

not. 

#  #  #  #  * 

We  think  it  unnecessary  to  discuss  this  part  of  the  case 
any  further,  as  the  learned  Government  Advocate  at  the  outset 
of  the  hearing  represented  that  he  was  himself  entii'ely  unable 
to  support  the  conviction  for  murder.  There  is  no  evidence  of 
murder  against  the  appellant.  The  witnesses,  even  if  believed, 
do  not  implicate  him,  except  that  Fazl,  a  boy  of  10,  witness  3, 
says  that  the  appellant  was  present,  and  this  witness  has 
been  disbelieved  in  the  Sessions  Court,  see  page  341  of  the 
record. 

We  agree  with  the  Government  Advocate  and  have  no 
hesitation  in  acquitting  the  appellant  on  the    miu'der  charge. 

There  remains  the  question  whether  the  appellant  should 
be  convicted  under  section  201,  Indian  Penal  Code,  in  spite  of 
the  strange  emission  of  the  learned  Sessions  Judge  to  give 
any  finding  at  all  about  him  in  respect  of  this  minor 
charge. 

The  Government  Advocate  here  has  pressed  fo)  a  conviction 
relying  upon  the  ruling  in  1  P.  B.  (Cr.)  1904  {Bucha  v.  King- 
Emperor)  (1)  ;.nd  upon  two  unpublished  judgments  of  this  Court 
in  Criminal  Appeals  No.  575  of  1910  decided  on  the  31st  Octo- 
ber 1910,  and  N"o.  254  of  1912,  decided  on  the  24th  May  1912. 
We  may  say  at  once  that  we  are  quite  satisfied  of  our  capacity 
to  convict  upon  the  minor  charge  as  was  done  in  ihe  cases 
I'eferred  to,  assuming  that  there  is  sufficient  evidence  on  the  re- 
cord to  support  the  charge  under  section  201,  Indian  Penal 
Code. 

We  have  heard  co  unsel  for  the  appellant  on  this  point  at 
some  length,  but  his  arguments  based  on  the  evidence  apj^ear  to 
us  to  carry  no  weight.  We  find  no  suffcient  reason  for  holding 
that  tie  very  precise  evidence  to  show  that  the  appellant  him- 
self pointed  out,  not  only  where  the  body  was  discovered  buried 
in  the  field  which  I  e  himself  cultivates,  but  also  where  various 
articles  of  clothing:    belonging    to  the    deceased    were  concealed, 

ODD  ' 

should  be  disregarded.     The  evidence  on  this  point,    which  wfis 
accepted  by  the  Sessions  Judge,  has  been  sufficiently  summarised 

(1)  1  P.  R.  {Cr.)  1904. 
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on  pages  354  to  357  of  the  record.  The  discovery  of  the  body 
was  effected  the  very  day  after  the  murder  and  of  the  re- 
maining articles  on  the  following  morning.  It  appears  to  u** 
quite  impossible  to  say  that  the  appellant  did  not  take  an  active 
share  in  disposing  of  the  body  and  other  articles,  whatever  his 
motive  for  doing  so  may  have  been.  It  may  be  that  he  was  in 
some  way  concerned  with  the  death  of  the  deceased  or  it  may  be 
that  he  merely  desired  to  save  the  real  murderers,  whoever  they 
were,  inclixding  his  first  cousin,  Fazal  Hussain  Shah,  against 
whom   strong  suspicion    had  been  set  up. 

The  Sessions  Judge  has  expressed  h's  opinion  on  this  part 
of  the  case  so  clearly  that  we  think  it  must  have  been  through 
inadvertence  only  that  he  failed  to  record  a  finding.  We 
ourselves  have  no  doubt  that  the  appellant  took  the  leading  part 
in  making  away  with  the  evidence  of  the  commission  of  the 
crime,  and  the  fact  of  liis  doing  so  leads  to  the  conclusion  that 
the  deceased  ideally  was  murdered  and  was  not  merely  killed  in 
the  course  of  an  ordinary  quarrel.  Under  the  very  peculiar 
circumstances  of  the  case,  we  do  not  think  it  right  to  say  more 
jn  this  point,  except  that,  as  we  read  the  evidence,  it  all  tends 
shew  that  the  case  really  was  one  of  murder,  though  it  fails 
to  establish  the  charge  againsf  any  of  the  men  accused. 

If  we  were  to  follow  tlie  precedents  referred  to  above  in  cases 
fof  the  kind,  we  should  be  justified  in  awarding  the  maximum 
penalty  of  7  years  imprisonment  under  section  201.  In  the 
ipresent  case,  liowever,  we  think  that  there  is  no  strong  reason 
for  suspecting  the  appellant  of  having  taken  part  in  the  actual 
inrder  and  he,  to  some  extent,  atoned  for  his  endeavour  to  hush 
up  the  crime  by  giving  information  leading  to  the  recovery  of 
,  the  body  at  a  very  early  stage  in  the  investigation. 

We,  therefore,  think  that  something  less  than  the  maximum 
penalty  may  be  fairly  awarded.  It  is  no  doubt  the  case 
fchat  the  assessors  expressed  an  opinion  that  the  offence  under 
[section  201,  Indian  Penal  Code,  also  was  not  proved  against 
Ithe  appellant,  but  we  think  that  this  opinion  was  clear- 
ly against  the  evidence  and  that  it  was  given  under  some 
|inisapprehension  owing  to  the  way  in  which  theii'  opinion 
ras  taken  on  both  charges  combined  after  a  protracted  trial  and 
^he  hearing  of  much  very  confusing  evidence.  Ifc  is  to  be 
regretted  that  the  Sessions  Judge  did  not  put  each  point  more 
Blearly  before  the  assessors  nnd  take  their  opinion  thereon 
separately  with  some  attempt  to  elucidate  the  grounds  upon 
rhich  that  opinion  was  g  iven. 
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The  result  is,  that  we  accept  the  appeal  to  the  extent  of 
acquitting  the  appellant  on  the  charge  of  murder  and  of  setting 
aside  the  sentence  of  death  passsd  on  him.  We  convict  him  of 
a  less  serious  offence  under  section  201,  Indian  Penal  Code,  and 
sentence  him  to  rigorous  imprisonment  for  five  years. 

Appeal  accepted. 


No.  9. 

Before  B  on.  Sir  Arthur  Reid,  Kt.,  Chief  Judge. 

ACHHRU  AND  OTHERS— (Accused)— PETITIONERS, 

Versus 
r.ROWN— RESPONDENT. 

Criminal  Revision  No,  911  of  1912. 

Criminal  Procedure  Code,  1898,  sections  249,  40.3  and  4.37 — power  to  order 
further  inquiry  in  case,  in  iohich  jyroceedings  have  been  stopped — further 
proceedings. 

Held,  that  the  power  to  direct  further  inquiry  conferred  on  the  District 
Magistrate  by  section  437  of  the  Code  of  Criminal  Procedure  is  not  applicable 
to  a  case,  not  instituted  upon  complaint,  in  which  an  order  has  been  made 
under  section  249,  stopping  proceedings. 

Held  also,  that  such  an  order  under  section  249  is  not  an  acquittal  (vide 
Explanation  to  section  403)  and  therefore  does  not  bar  further  proceedings  in 
accordance  with  law. 

Petition,    under  seHion  439  of  the    Criminal    Procedure    Code,  Jor 
revision    of  the    order   of  Lieutenant-Colonel    C.    Powneij 
Thompson,  District   Magistrate,    Kangra,  dated    the  25th 
Ap-il  1912. 

Bhagat  Ram,  for   petitioners. 

Nemo,  for  respondent. 

The  judgment  of  the  learned  Chief  Judge  was  as 
follows  : — 

29^7i  Nov  1912.  ^^^  Arthur  Reid,  C.  J. — In  this  case  a  Magistrate  of   the 

1st  class  had  before  him  a  case  of  an   offence    punishable    under 
section  32  of  the  Forests  Act,  VII  of  1878.     The   maximum   term 
of  imprisonment  prescribed  by   the   section  is     six   months    and 
'  the  case  was,  therefore,  a   warrant  case.     Thsre   could    therefore 

be  no  "  discharge  "  of  the  accused  person. 

The  Magistrate  proceeded  under  section  249  of  the  Code  of 
Criminal  Procedure  and  stopped  the  proceedings. 

The  District  Magistrate,  purporting  to  act  under  section 
437  of  the  Code,  set  aside  the  Magistrate'^  order, 
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The  contention  that  this  order  of  the  District  Magistrate 
vf&s  tdtraviren  has  ^ovce,  inasmuch  as  section  437  empoAvers  the 
District  Magistrate  to  interfere  only  -o'here  a  complaint  has 
been  dismissed  under  section  203  or  section  204  (3)  of  the  Code 
or  where  there  has  been  a  discharge. 

Section  249  applies  only  to  cases  instituted,  otherwise  than 
on  a  complaint,  and  it  has  not  been  suggested  by  the  District 
Magistrate  that  the  section  was  not  applicable  by  reason  of 
there  having  been  a  complaint.  Indeed,  the  District  Magistrate 
stated  in  his  preliminary  order  of  the  18th  December  1911,  that 
the  "  Forest  Department  had  challaned  the  case."  There  wds 
therefore  no  dismissal  of  a  complaint  under  the  sections  specified 
in  section  437.  The  powers  conferred  on  the  District  Magis- 
trate under  section  437  are  therefore  inapplicable  to  the  present 
case.  The  order  under  section  249  is,  however,  as  pointed  out 
by  the  District  Magistrate,  specifically  excluded  by  the 
explanation  to  section  403  of  the  Code  from  being  an  acquittal 
and  further  proceedings  in  accordance  with  law  are  not  barred. 
I  set  aside  the  order  of  the  Disci-ict  Magistrate. 

Bevision  accepted 

No.  10. 

Before  Hon. Sir  Arthur  Rt id,  Kt.,  Chief  Judge. 

ARUR  A,— (Convict)— PETIT.' ONER, 
Versus 
CROWN— RESPONDENT. 

Criminal  Revision  No.  717  of  3912. 

Indian  Pcnul  Codc,t;st'ctions  420,  J,15,  Jfl7,  511— attempt  ormere prepara- 
tion to  cheat. 

Petitioner,  who  was  indebted  to  the  complainant,  despatched  to  the  latter 
by  post  an  envelope  insured  for  Rs.  530  containing  two  pieces  of    waste  paper, 
his  object  apparently  being  to  use  the  receipt  for  the   insiued   letter  as  evi- 
dence of  payment  of  Rs.  530.     He  was  convicted  of  an   offence   under   section 
420  of  the  Penal  Code. 

Held,  that  the  facts  did  not  justify  a  conviction  imder  section  420,  but 
that  the  petitioner 's  action  went  far  enough  to  constitute  an  attempt,  and 
went  beyond  the  stage  of  mere  preparation,  to  cheat  and  that  the  conviction 
should  have  been  under  sections  417/511  of  the  Penal  Code. 

Fetition  for  revii>iv)t,  nnder  section  439  of  the  Criminal  Procedure 
Code  of  the  order  of  Khan  Bahadur  Maidvi  Ltani  Ali, 
Sessions  Judge,  Jhelum,  dated  the  19th  April  1912. 

Pcstonji  and  Nauak  Chaud,  for  petitioner. 
Vishnu  Singh,  for  respondent. 
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The  judgment  of  the  learned  Chief  Judge  was  as  follows  :  — 
2nd  Dec.    1912.  Sir  Arthur  Reid,  C.   J.— The   petitioner  was   sentenced   to 

rigorous  imprisonment  for  2  years  nnder  section  420  of  the 
Penal  Code.  Tr,e  findings  of  facts  are,  that  the  petitioner,  wbo  was 
indebted  to  the  complainant,  despatched  from  Benares  to  the 
latter  in  the  Gujrat  District,  an  envelope  insured  for  Rs.  530, 
containing  two  pieces  of  waste  paper,  apparently  post  office 
forms  ;  that  the  envelope  was  delivered  in  the  presence  of  the 
postal  officials  to  the  complainant,  who  found  that  it  contained 
only  the  two  pieces  of  paper  ;  that  he  then  instituted  criminal 
proceedings  against  the  petitioner  and  two  others,  the  theory  of 
the  prosecution  being  that  the  petitioner's  object  was  to  use  the 
lec  ipt  for  the  insured  letter  as  evidence  of  payment  by  bim  of 
lis.  530. 

The  learned  Sessions  Judge  has  recorded  sound  reasons  for 
the  conclusion  that  the  story  for  the  defence,  viz.,  that  the 
petitioner  actually  placed  five  currency  notes  of  Rs.  100  and  a 
Tiundi  for  Rs.  30  into  the  envelojie  and  presented  it  at  the 
post  office  in  that  condition,  and  that  the  contents  found  on 
opening  must  have  been  substituted  for  the  valuable  contents 
by  some  one  else,  is  untrue. 

The  only  questions  for  decision  are  whether  the  facts  found 
constitute  a  punishable  offence  and  the  appropriate  sentence. 
Section  420  entails  a  finding  that  the  petitioner  by  cheating 
dishonestly  induced  the  complainant  to  deliver  the  whole  or  part 
of  a  valuable  security  or  something  which  was  signed  and  capa- 
ble of  being  converted  into  valuable  security.  Valuable 
security  is  defined  in  section  30  of  the  Penal  Code,  as  a  document 
which  is,  or  purports  to  be,  a  document  whereby  any  legal  right 
is  extinguished  or  released  or  whereby  a  person  acknowledges 
that  he  has  not  certain  legal  right.  It  would,  in  my  opinion, 
be  straining  language  to  hold  that  a  receipt  for  an  insured  pai'cel 
despatched  by  post  comes  within  the  definition,  but  I  am  satis- 
fied that  the  facts  found  constitute  an  attempt  to  cheat  within 
the  definition  contained  in  section  415  of  the  Code  and  section 
511  of  the  Code. 

On  the  findings  the  petitioners  represented  to  the  complai' 
nant  that  the  contents  of  the  envelope  addressed  to  the  latter 
were  worth  Us.  530  and  induced  the  complainant  to  sign  a 
receipt  for  the  same  and  to  take  delivery  of  the  envelope  in- 
tending to  use  the  receipt  as  evide:ice  of  payment  of  Rs.  530 
towards  the  liquidation  of  his  debt  to  the  complainant.  The 
signature  on  the  receipt    and  taking  delivery  of  the   envelope  by 
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the  complainant  as  the  result  of  the  deception  would  be  likely 
to  cause  damage  to  the  complainant  in  property,  and  had  the 
complainant  opened  the  envelope  at  his  own  house,  and  not  in 
the  presence  of  the  postal  authorities,  it  might  have  been  very 
diflBcult  for  him  to  prove  that  the  contents  of  the  envelope  were 
not  worth  the  sum  for  which  it  was  insured. 

On  the  finding  that  petitioner's  action  went  far  enough  to 
constitute  an  attempt  and  went  beyond  the  stage  of  mere  pre- 
paration the  conviction  should  have  been  under  section  -ilT/Sll 
of  the  Penal  Code. 

The  petitioner  underwent  a  portion  of  the  sentence  of 
rigorous  imprisonment  passed  on  him  by  the  Magistrate  and 
inasmuch  as  he  was  released  on  bail  when  the  application  for 
revision  was  presented  it  is,  in  my  opinion,  not  necessary  to 
send  him  back  to  jail,  a  sentence  of  fine,  in  addition  to  the  sen- 
tence of  imprisonment  ali-eady  undergone  being  adequate. 

For  these  reasons,  I  set  aside  the  conviction  under  section 
420,  convict  the  petitioner  of  an  attempt  to  cheat  punishable 
under  section  417/511,  set  aside  the  unexpired  portion  of  the 
term  of  the  sentence  of  rigorous  imprisonment  and,  in  lieu 
thereof,  sentence  the  petitioner  to  pay  a  fine  of  Rs.  250  or,  in 
default  of  payment  of  the  fine,  to  undergo  rigorous  imprison- 
ment for  six  weeks. 

Of  the  amount  realized,  Rs.  100  will  be   paid  to  the  com- 
plainant as  compensation. 

Revision  accepted. 

No.  11. 

Before  Hon.  Mr.  Justice  Rattigan, 
PARTAPA— (Convict)— APPELLANT, 
Versus 
CROWN— RESPONDENT. 

Criminal  Appeal  No.  617  of  1912. 

Indian  Penal  Code,  section  72— Criminal  Procedure  Code,  1898,  sections 
236  and  367  (3)— alternative  convictions— where  Court  is  doubtful  as  to  guilt 
of  accused  in  regard  to  one  of  the  offences. 

Appellant  was  charged  with  the  offences  of  murder  (section  302)  and 
of  causing  evidence  of  the  commission  of  murder  to  disappear  (section  201, 
Penal  Code).  The  Sessions  Judge  having  some  doubt  whether  appclhint  was 
actually  guilty  of  the  murder  convicted  him  in  the  alternative  of  both  offences 
charged. 

Held,  that  the  provisions  of  section  72  of  the  Penal  Code  and  of  sections 
236  and  367  (3)   of  the  Criminal  Procedure  Code  apply  only  to  cases  where 
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the  "  achial  facts  "  are  established  and  there  is  a  doubt  as  to  the  application 
of  the  law  to  the  proved  facts  and  were  ccnsequently  inapplicable  to  the 
present  case  where  there  was  a  doubt  as  to  the  guilt  of  the  appellant  in  re- 
gard to  one  of  the  offences  charged. 

11     P.    R.    (Cr.)   1887  {Khan    Muhammad   v.   Empress)    (1),    Queen  v. 
Jamurka  (2)  and  Wafndar  Khan  v.  Queen  Empress  (3),  followed. 

Criminal  Appeal  657  of  1911  dissented  from. 

Held  also,  that   the  proper  course  was  1o  give  the  appellant  the  benefit 
of  the  doubt  and  to  acquit  him  of  the  offence  of  murder. 

Ajpf  eal  from  the  order  of  M.  H.  Harrison,  Esquire,  Scssi07is  Jndge, 
Ambala  Division,  dated  the  10th  August  ]912. 

Gokal  Chand,  for  appellant. 
Government  Advocate,  for  respondent. 
The  judgment  of  the  learned  Judge  was  as  folloAvs  : — 
2lst  Dec.  1912.  Rattigan,  J. — The  appellant,    Partapa,  a  Jat,  aged  25,   has 

been  convicted  bj  the  Sessions  Judge,  Ambala, '  in  the 
alternative  of  the  offence  of  murder  (section  302,  IndiaTi  Penal 
Code,)  and  ('f  the  offence  of  causing  evidence  of  the  commission  of 
murder  to  di.sappear  (section  201,  Indian  Penal  Code)  and  has 
been  .sentenced  to  seven  years'  rigorous  imprisonment  (including 
3  months'  solitary  confinement)  and  to  a  fine  of  Rs.  500,  or  in 
default  to  a  further  term  of  18  months'  rigoious  imprisonment. 
He  has  appealed  from  this  order  of  the  Sessions  Judge  to  this 
Coui-t  and  1  have  heaid  his  counsel,  Mr.  Gokal  Chand,  on  his 
behalf,  and  have  also  carefully  considered  the  evidence  on  the 
record. 

The  prosecution  allege  tliat  one  Miissammat  Bishni,  the 
wife  of  Nanku  (P.  W.  3)  was  murdered  some  time  about  the 
beginning  of  April  last,  and  that  the  appellant  (who  is  the 
brother  of  Nanku's  second  wife)  either  committed  the  murder,  or 
else  was  guilty  of  causing  evidence  of  that  murder  to  disappear. 
Upon  the  evidence  given  at  the  trial  the  three  assessors  were  of 
opinion  that  Mussamniat  Bishni  had  undoubtedly  been 
murdered  ;  that  it  was  open  to  doubt  whether  appellant  was 
guilty  of  the  murder,  but  that  it  was  satisfactorily  established 
that  he  had  concealed  the  corpse  of  the  deceased,  with  the 
intention  of  screening  the  murderer,  and  had  thereby  committed 
an  offence  punishable  under  the  first  part  of  section  201,  Indian 
Penal  Code. 

The  finding  of  the  learned  Sessions  Judge  is  not  so  clear. 
He  agreed  with  the  assessors  that  Mussammat  Bishni  had  been 

(1)  11  P,  R.  {Cr.)  1887.  (2)  (1875)  7  .V.  W.  P.  H.  C.  137. 

(3)  (1894)  /.  L.  R.  21  CaL  955  (973); 
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murdered,  and  that  the  appellant  had  caused  evidence  of  the 
murder  to  disappear,  but  he  entertained  some  doubt  whether 
the  appellant  was  actually  guilty  o£  the  murder.  He 
accordingly  proceeded,  in  i-eliance  upon  the  authority  of  an 
unpublished  Single  Bench  ruling  of  this  Coirt  in  Criminal 
Appeal  No.  657  of  1911,  to  convict  the  appellant,  in  the 
alternative,  of  mu.rder  and  of  causing  evidence  of  the  murder 
to  disappear  or,  in  other  words,  of  the  ofPences  punishable  under 
section  302  and  section  201,  respectively,  of  the  Indian  Penal 
Code. 

Before  proceeding  to    deal  with  the  facts  of   the    case,  I  feel 
it  necessary  to  take  exception  to  the  procedure    adopted   by   the 
Sessions  Judge.     In  my  opinion,  section    72  of  the   Indian  Penal 
Code  and  sections  236  and   367    (3)    of   the    Criminal   Pi'ocedure 
Code  have  no  applicability  to  a   case  of  the   kind   now  before  me 
The  appellant  was  either  guilty  or  not  guilty   of    the     murder   of 
Mussammat    Bishni,    and     if,    upon    the    evidence,    the     learned 
Sessions  Judge  was  of  opinion,  as  he    admits   he    was,  that   there 
were     "  elements   of    doubt  "  with    regard   to    appellant's   guilt 
upon  the  charge  of  murder,  he  was    bound   to    give  the    prisoner 
the  benefit  of  that  doubt  and  to  acquit   |him   of  that   offence.     If, 
on  the  other  hand,  he  was  satisfied  that  there    was  sufficient  proof 
on  the  recoixl  that   appellant  was   guilty   of  the    murder,  it   was 
his  duty  to  convict   him  of   that   offence  and  to   pass   upon   him 
sentence   of   death    or   of  transportation    for   life.     With    every 
possible  defei'ence  to  the    Single    Bench   ruling  to  which    I  have 
referred,  I  cannot  agree  that  in  such  a  case  it  is    competent   to  a 
Court,     despite    the    doubts     which     it   feels   whether  there   is 
sufiicient  proof  of  the    guilt   of  an  accused  person   in   respect  of  a 
particular  charge,  to   convict  him  nevertheless  upon  that  charge, 
though    in  the   alternative.     The   authority   relied   upon  by    the 
Sessions    Judge,    no    doubt    supports  his    conclusions,    but   it    is 
opposed  to  a  decision  of  a  Division  Bench  of  this  Court,   x-eported 
as  No.  11  P.  i2.  (Cr.)    1887    {Khan  Muhammad  v.   Empress)     (1) 
and  to   an    early  i-uling   of   the    N.    W.    P.    High  Court    (Qrceen 
V.     Jamurkn)      (2),    as     also     to     a     dictum    of     the     Calcutta 
High     Court     {Wcifadar     Khan    v.     Qiceen- Empress)     (3).       In 
these    authorities    it  has   been    pointed  out  that     the  provisions 
of    section     72,    Indian     Penal     Code,    and     of     sections     236 
and  367  (3)    of  the  Criminal   Procedure   Code,    apply    only   to 
cases  where  the  actual  facts  are  established,  but  there  is  a   doubt 
as    to  the    application  of  the  law  to    the    proved   facts.     In   the 

'      (Ij  11  P.  R.  (Cr.)  1887.  (2)  dSTo)  7  N.  IV.  P.  H.  C.  137. 

(.•5)  (1894)  7.  L.  R.  21  Cal.  955  (973). 
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present  case,  tlie  doubt  in  the  mind  of  the  Sessions  Judge  was 
not  whether  upon  the  facts  which  he  held  to  be  proved,  the 
appellant's  act  fell  within  the  purvieAV  of  section  302  or  of 
section  201  of  the  Indian  Penal  Code.  The  doubt  which  he 
entertained  was  whether  there  was  sufficient  proof  that  the 
appellant  had,  in  fact,  committed  the  murder  of  the  deceased, 
or  had  merely  been  guilty  of  causing  evidence  of  the  co  mmissiou 
of  that  mui-der  to  disappear.  The  authorities  cited  are  clear 
that,  in  such  a  case,  an  alternative  conviction  of  both  offences  is 
not  contemplated  by  law,  and  I  have  myself  no  hesitation  in 
holding  that  the  Sessions  Judge  was  bound  to  acquit  the 
prisoner  of  the  more  serious  offence,  once  he  fouul  the  evidence 
insufficient  to  support  that  charge. 

The  learned  Government  Advocate  conceded  that  the 
Sessions  Judge's  procedure  in  convicting  appellant  in  the 
alternative  was  erroneous,  and  he  did  not  attempt  to  support 
the  conviction  under  section  302,  Indian  Penal  Code.  I  entirely 
agree  with  him,  for,  though  there  are  suspicious  circumstances 
in  the  case,  there  is  no  clear  proof  that  appellant  actually 
murdered  the  woman,  I  accordingly,  so  far,  accept  this  appeal  as 
to  set  aside  the  conviction  under  section  302  of  the  Code. 

[  The  remainder  of  the  judgment  is  not  required  for  the 
purposes  of  this  report.] 
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No.  12. 

Before  Hon.    Mr    Justice  hattigan. 

GIRDHARI  LAL— (Convict)— APPELLANT, 

Versus 

KING-EMPEROR— RESPONDENT. 

Criminal  Appeal  No.  201  of  1909. 

Indian  Evidence  Act,  section  15— evidence  admissible  in  case  of  cheating — 
Penal  Code,  section  i20~eridence  of  similar  acts  lo  others,  both  before  and 
after  the  offences  charged. 

The  appellant  was  charged  under  section  420,  Penal  Code,  in  that  he,  on 
false  pretences  to  the  2  complainants  that  he  had  been  instiiicted  to  recruit 
unskilled  labour  for  service  in  Africa  and  that  he  would  on  the  payment  of 
certain  fees  be  able  to  engage  them  for  service  in  that  country,  had  induced 
these  persons  to  pay  him  certain  fees.  The  prosecution  alleged  that  the 
accused  had  not  been  instructed  to  recruit  such  labour,  and  that  the  whole  of 
the  recruiting  business  was  bogus  and  fraudulent. 

Held,  that  under  section  15  of  the  Evidence  Act  it  was  open  to  the 
prosecution  to  shew  that  the  acts  charged  against  the  accused  were  parts 
of  a  series  of  similar  acts  committed  by  him  or  in  which  he  was  concerned 
at  or  about  the  lime  in  question,  and  that  evidence  of  such  other  acts  is 
relevant  for  the  purpose  of  shewing  whether  or  not  the  intention  of  the  accused 
was  honest  or  fraudulent. 

Queen-Empress  V.  Vajiram  (1\  Queen-Empress  v.Karigoicda  (2),  Emperor 
V.  Debendra  Prasad  (3j,  Queen  v.  Rhodes:  (4),  Kingx.  Wyatt  (5),  Blake  v. 
Albion  Life  Assurance  Societrj  (6),  Rex  v.  Bond  C7),  Queen  v.Ollis  (8),  Rezv. 
Fisher  (9),  referred  to. 

But  that  such  evidence  is  not  admissible  merely  for  the  purpose  of 
shewing  that  the  character  of  the  accused  was  such  that  he  was  a  person 
likely  to<;onunit  the  acts  of  cheating  with  which  he  is  charged. 

Rex  v.  Fisher  (9),  referred  to. 

Held  also,  that  the  prosecution  was  entitled  to  shew  that  accused,  in  the 
course  of  this  sham  business,  defrauded  other  persons,  even  though  the  fraud 
on  them  occurred  subsequently  to  the  offences  charged  against  the 
accused. 

Queen  v.  Rhodes  (4),  referred  to. 

Held  also,  that  it  was  open  to  the  prosecution  to  endeavour  to  establish 
their  case  against  the  accused,  and  to  prove  that  his  intention  must  have  betn 
dishonest,  by  .giving  evidence  of  acts  and  conduct  on  his  part  subsequent  to 
the  offences  charged  but  connected  with  the  general  scheme,  which  shewed 
that  he  was  not  engaged  in  honest  business. 

Queen  v.  Rhodes  (i),  referred  to. 


(1)  (1892)  I.  L.  R.  16  Bom.   414.      (5)  (1903)  1  K.  B.  188. 

(2)  (1894)  /.  L.  R.  19  Bom.  51.       (6;  (1878)  1  C.  P.  D.  94  i  106j. 

(3)  (1909)  I.  L.  R.  3G  Cat.  573.  (7j  (I90Gj  2  K.  B.  389. 
(4  1899  IV.  B.  77.  (8)  (1900;  2  9.  iJ.  7;,8, 
^^             (9)  26  L.  J. /?.  122. 
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Held  further,  that  in  a  case  like  the  present  evidence  of  alleged 
representations  made  by  the  accused  after  the  enrolment  of  the  complainants 
was  admissible. 

Appeal  from  the  order  of  E.  R.  Anderson,  Esquire,  Magistrate, 
1st  class,  Lahore,  dated  '^Ist  March  1909, 

Grey  and  Slieo  Nai^ain,  for  appellant. 
Government  Advocate,  for  respondent. 

The  judgment  of  the  learned  Judge  was  as  follovs's  : — 

29th  March  1910.  Rattigan,  J. — The    appellant   in  this  case    is  one   Girdhari 

lial,  a  member  of  a  very  well  known  and  respected  family  in 
this  province.  He  was  tried  before  the  ^lagistrate,  1st  class, 
Lahore,  for  cheating  upon  three  separate  counts,  and  he  has  been 
acquitted  upon  one  count  and  convicted  upon  the  other  two. 
The  sentence  imposed  upon  him  in  I'espect  of  the  latter  two 
counts  was  that  he  should,  in  respect  of  each  charge,  undeigo 
a  period  of  8  years'  rigorous  imprisonment  and  pay  a  fine  of 
Rs.  5,000,  or  in  default,  suffer  a  further  term  of  18  months' 
rigorous  impiisonment,  the  one  sentence  to  take  effect  upon 
the  expiry  of  the  other.  Tlie  result  is  that  he  is,  according  to 
the  Magistrate's  order,  to  suffer  a  total  period  of  6  years'  rigor- 
ous imprisonment  and  pa}""  a  fine  of  Rs.  ] 0,000,  or  in  default 
undergo  a  further  period  of  1)  yera's'  rigoi^ous  imprisonment. 
The  accused  has  appealed  from  this  sentence  to  this  Court  and 
I  have  heard  arguments  at  some  length  by  his  learned  Counsel 
nnd  the  learned   Government  Advocate. 

I  cannot  give  a  bettef  summary  of  the  facts  than  that  set 
forth  at  the  commencement  of  the  Magistrate's  order,  and  1 
therefore  make  no  apology  for  reproducing  it  in  extenso  here. 
He  says,  "  the  history  of  the  case  and  the  pi'osecution  tlieory 
"  is  brieflly  as  follows  : — In  1903  Girdhari  Lai  and  Mangal  Sen, 
"styling  themselves  G.  Malan,  Esquire  and  M.  G.  Devon,  Es- 
"  quire,  established  in  Lahore  an  Appointment  Procuring 
"Agency.  In  March  1907  the  partneiship  was  dissolved  and 
"  Mangal  Sen  retiring  from  business,  Girdhari  Lai  became 
"  sole  proprietor  thereof."  These  facts  have  been  admitted 
before  me.  The  Magistrate  continues,  "  shortly  after  assum- 
"  ing  absolute  control  of  the  business,  Girdhari  Lai  conceived  the 
"  idea  of  maintaining  on  his  registers  the  names  of  large  num- 
"  bers  of  coolies  smd  jam  ad  ars  who  were  prepared  to  serve  in 
"  Africa.  To  this  end  he,  about  the  beginning  of  May  1907, 
"  caused  proclamation  to  be  made  that  hharti,  or  I'ecruitment, 
"of  coolies, jaina Jars  and  others  for  Africa  was  being  carried 
"  on  at  his  office.     The  news   spread    and   soon   scores   of  men 
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"  arrived  daily  to  have  their  names  enrolled.  A  fee  of  Rs.  2 
"  was  levied  from  each  cooly  and  a  fee  of  Rs.  3  to  Rs.  5  was 
"  levied  from  e-Ach  jamadar.  As  business  in  this  line  prospered, 
"  the  accused,  with  a  view  to  expanding  the  special  business 
"  of  recruiting  labour  for  Africa,  opened  out  sub-agencies  in 
"  various  districts  of  the  Punjab.  Some  of  the  men  who  had 
"been  enrolled  asjamadars  Avere  engaged  by  the  accused  as 
"  special  agents  for  employment  in  the  villages  in  the  work  of 
''  collecting  laboui'ars  and  inducing  them  to  have  their  names 
"'  enrolled  for  service  in  Africa.  The  work  of  recruiting  non- 
"  skilled  labour  for  Africa  continued  till  the  end  of  March  1908, 
"  when,  between  three  to  four  thousand  coolies  and  jamadars 
"  had  been  enrolled.'' 

The  above  is,  in  my  opinion,  a  fair  and  accurate 
bummaiy  of  the  prosecution  story.  The  accused  undoubtedly 
in  Ma}^  1007  opened  out  a  new  branch  of  his  business 
and  gave  every  publicity  to  the  fact  that  his  Agency  was 
prepared  to  enrol  coolies  and  jamadars  for  service  in  Africa. 
This  fact  is  not  denied,  but,  even  if  it  were,  the  evidence  adduc- 
ed by  the  prosecution  in  proof  of  it  is  overwhelming.  The 
prospects  offered  by  the  accused  ai)pear  to  have  been  most 
alluring  and  in  a  very  short  time  a  vast  number  of  applicants 
were  duly  enrolled  both  at  the  head  office  and  at  the  Aarious 
sub-agencies.  But  as  time  past  and  nothing  was  done  to  get 
the  "  i-ecruits  "  started  off  to  Africa,  dissatisfaction  arose  and 
in  July  1907  various  complaints  were  made  to  the  District 
Magistrate  and  Superintendent  of  Police,  Lahore,  by  persons 
who  had  been  enrolled ,  but  had  since  tlieir  enrolment  heard 
nothing  further  from  the  accused  upon  the  subject.  These 
complaints  Avere  to  the  effect  that  the  accused  had  proclaimed 
a  bharti  and  had  promi.sed  immediate  employment ;  that  the 
complainants  had  paid  the  fees  demanded  of  them  j  that  they 
had  been  put  off  by  various  excuses  from  time  to  tin-^e ;  that 
they  were  poor  men,  and  that,  if  the  hharti  was  not  to  take 
place  soon,  they  should  be  repaid  their  fees,  or  else  that  the 
accused  should  be  punished  for  tlie  fraud  perpetrated  upon  them. 

The  Disti'ict  Magisti'ate  refeiTed  the  question  at  issue  to  ^ 
Mian  Fiaz  Bakhsh,  Tahsildar,  for  enquiry,  and  that  officer  accord- 
ingly investigated  into  the  matter.  He  examined  a  number  of 
the  complainants  on  the  16th  July  1907  and  on  the  18th  July 
the  accused  himself  put  in  an  appearance  before  him  and  made  a 
long  statement  in  explanation  of  hib  conduct.  In  this  state- 
ment he  admitted  that  he  had  been  earolling  personB  as  coolieB 
and  jamadars  for   Africa,  and  that  the  police  had  been  enquiring 
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iuto  the  matter.  But  he  added  that  he  Avas  sanguine  of  getting  , 
emplojmeut  for  the  men  after  the  monsoon,  as  there  was  al- 
Tiajs  a  demand  in  Africa  for  men  of  this  class.  He  admitted 
that  he  had  been  pestered  bv  enrolled  persons  who  vrere  de- 
manding immediate  service.  He  further  stated  that  he  was 
the  sole  proprietor  of  the  Appointments  Procuring  Agency,  and 
that  it  was  not  a  registered  business. 

The  Tahsildar  reported  unfavourably  upon  the  business  to 
the  Deputy  Commii=sioner  on  the  20th  September  1907,  and  as 
subsequent  complaints  continued  to  reach  that  officer  and  the 
Superintendent  of  Police,  the  matter  was  eventually  placed  in 
the  hands  of  the  Criminal  Investigation  Department.  After 
making  inquiries,  and  seeking  information  from  the  various 
persons  whose  names  had  been  entered  in  the  Agency's  book 
as  "  candidates,"  the  police  authorities  eventually  preferred  a 
clialan  against  the  accused  of  liaving  cheated  three  persons,  (1) 
Jalal  Din,  (2)  Lakhu  and  (3)  Ghulam  Muhammad,  and  it  is 
upon  these    charges  that  the  accused   has  been  tried. 

As  regards  the  first  charge,  the  Magistrate  held  that  there 
was  no  evidence  of  direct  cheating  against  the  accused  ;  that  at 
the  utmost  he  could  only  be  charged  with  abetment  of  cheat- 
ing and  that,  as  a  charge  of  abetment  cannot  legally  be  tried 
jointly  with  charges  of  direct  cheating,  the  accused  must  be 
acquitted  upon  that  charge. 

As  regards  the  other  charges  he  has,  as  already  observed, 
convicted  the  accused,  and  it  is  from  his  order  on  the  two 
latter  charges  that  the  present  appeal  has  been  pi-ef erred 
direct  to  this  Court,  the  total  sentence  of  impiisonment  exceed- 
ing  four  years. 

Upon  this  appeal  the  first  question  which  I  have  to 
decide  is,  whether  any  evidence  which  is  not  directly  concerned 
with  the  alleged  frauds  perpetrated  on  the  two  complainants, 
Lakhu  and  Ghulair  Muhammad,  is  admissible  against  the 
accused,  and  further  whether  evidence  relating  the  events  sub- 
sequent to  the  commission  of  these  alleged  frauds  is  relevant 
to  the  present  enquiry. 

Mr.  Grey  contends  that  in  a  case  of  this  kind  the  sole 
question  is,  whether  the  accused  cheated  Lakhu  and  Ghulam 
Muhammadj  and  that  it  in  no  way  establishes  those  charges  of 
cheating  to  ]>oint  to  other  cases  in  which  the  accused  may  or 
may  not  have  cheated  other  persons,  and  he  bdLses  his  argu* 
.ment  upon  the  contention  that  to  admit  evidence^  of  the-  kind 
tendered  in  this    case  v,'ould   betantamount  to.  putting    the   sc- 
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oused  upon  trial  for  cheating  all  the  latter.  The  law,  the 
Icanied  Counsel  argues,  forbids  the  accumulation  of  charges 
against  an  accused  person  and  yet  if,  upon  the  charges  prefer- 
red ag.iinst  him,  evidence  is  admitted  of  other  alleged  acts  of 
cheating,  he  will,  to  all  intents  and  purposes,  be  put  upon  his 
trial  in  respect  of  innumerable  alleged  offences.  It  is,  he  ui-ges, 
unfair  to  an  accused  person  who  is  upon  his  trial  upon  the 
specific  allegation  that  he  cheated  A,  to  bring  forward  against 
him  evidence  that  he  also  cheated  B,  C,  and  D.  Furthermore, 
the  learned  Counsel  objected  strongly  to  the  reception  of  e\d- 
dence  relating  t<j  matters  that  transpired  subsequently  to  the 
dates  when  the  two  complainants  were  said  to  have  been  de- 
fi-auded. 

I  liave  duly  considered  these  arguments  and  the  authoin- 
ties  quoted  by  Mr.  Grey  in  support  of  them,  but  I  find  myself 
unable  to  accept  the  contention,  and  I  cannot  find  anytliing  in 
the  said  authorities  which  lends  countenance  to  them.  On 
the  other  hand,  there  are  direct  authorities  in  support  of  the 
opposite  view. 

The  first  case  relied  upon  by  Mr.  Gi'ey  is  Queen- Empress  v. 
Vaji  Ram  (1).  in  this  case,  to  quote  the  head  note  '"where 
"  the  accused  was  charged  under  section  20G  of  the  Indian 
"  Penal  Code,  wltli  fraudulently  transfei'ring  three  properties 
"  to  three  different  per.sons  on  a  certain  day,  in  order  to  pre- 
"  vent  their  being  seized  in  execution  of  a  decree,  and  the 
"  prosecution  tendered  evidence  of  five  other  fraudulent  trans- 
*'  fers  of  property  effected  by  the  accused  on  the  same  d&y,  and 
"  apparently  with  the  same  object,  heliJ,  that  this  evidence  was 
"  admissible  under  sections  14  and  15  of  the  Evidence  Act  to 
"  prove  that  all  these  transfers  were  parts  of  one  entire  trans- 
"  action  or  that  the  particular  transfers  which  were  specified 
"  in  the  charge  were  made  with  a  fraudulent  intent."  In  arriv- 
ing at  this  conclusion,  which  seems  to  me  to  tell  against  Mr. 
Grey's  argument,  rathei  than  in  favour  of  it,  I  notice  that  the 
learned  Judges  based  their  opinion  not  only  on  the  provisions 
of  sections  14  and  15  of  the  Evidence  Act,  but  also  on  the  de- 
cisions of  the  Plnglish  Courts  In  pan'  materia.  I  allude  to  this 
fact  specially,  as  I  sliall  hereafter  have  to  refer  to  the  (decisions 
of  these  Courts.  But  I  need  say  no  more  as  to  this  ruling 
than  that  it  is,  if  anything,  an  authority  opposed  to  Mr.  Grey's 
contention  The  other  authority  cited  by  Mr.  Grey — Queeu" 
Empress  v.  Kari  Gowda  (2) — is,  so  far  as  I  can.  see,  wholly  irre- 
levant. In  that  ca:>e  the  accused  Avai.  tried  (inter  alia)  fol* 
having   defamed    a  certain  Magistrate  by  alleging  that  he  took 

(^Lj  (1^92,  I.  L  R.  16  Bom  411.  (2)  >i5Di;  I.  L.  R.  U  Bom.  51,  ~^ 


4g  CRIMINAL  JUDGMENTS-No.  12.  [  Record, 

a  particular  bribe.  The  accused  failed  to  prove  this  allegation, 
but  he  was  nevertheless  acquitted  by  the  Sessions  Judge  on  the 
ground  that,  though  he  had  not  proved  that  particular  act  of 
bribeiy,  he  was  justified  in  making  his  allegations  because 
there  were  a  number  of  depositions  by  other  persons  accusing  l||| 
the  Magistrate    in  question  of  corruption.     The  learned   Judges, 


in  rejectino^  the  view  of  the  law  entertained  by  the  Sessions 
Judge,  were  careful  to  point  out  that  the  case  before  them 
differed  materially  from  the  case  of  Queen-Empress  v.  Vaji  Bam 
(1)  (above  refeiTed  to),  and  it  is  obvious  that  their  decision 
has  no  bearing  upon  the  point  before  me. 

A.  accuses  B.  of  taking  a  certain  bribe ;  B.  prosecutes 
A.  for  defamation ;  A.  is  unable  to  substantiate  the 
particular  act  of  bribery  of  which  he  has  accused  B, 
but  tries  to  evade  responsibility  for  his  libel  or  slander 
by  showing  tliat  B.  has  been  suspected  of  taking  bribes 
from  other  persons.  I  entirely  fail  to  see  how  a  case  of  this 
kind  is  relevant  to  the  present  case  where  the  question  is 
whether  X  in  the  course  of  a  systematic  fraud  has  cheated  A.,  and 
the  point  arises  whether,  in  order  to  show  that  A.  was  one  of 
the  persons  defrauded  in  apian  of  campaign,  it  is  not  open 
to  the  prosecution  to  give  evidence  as  to  other  persons  who 
were  victimised  in  the  said  campaign  with  A.  As  I  have  re- 
marked, tlie  High  Court  in  the  case  last  quoted  expressly  ac- 
cepted the  law  as  laid  down  in  the  earlier  case,  and  it  seems  to 
nie  that  the  latter  authority  is  the  one  here  in  point. 

On  the  other  hand,  the  authorities  are  overwhelming  in  sup- 
port of  the  argument  that  in  a  case  of  this  kind  evidence  is  admis- 
sible to  show  that  theinteniiou  of  the  accused  was  criminal,  and 
that  he  intended  to  defraud  the  particular  complainants,  because 
the  latter  were  only  some  of  the  victims  of  a  systematic  fraud 
perpetrated  upon  the  public  by  the  accused  and  that,  in  the 
course  of  this  system,  he  victimised  others  as  well  as  the  com- 
plainants whose  case  is  under  consideration.  Section  15  of  the 
Indian  Evidence  Act,  1872,  is,  I  consider,  quite  clear  upon  this 
point.  It  enacts  "  that  where  there  is  a  question  whether  an 
"  act  was  accidental  or  intentional  or  done  with  a  particular 
"knowledge  or  intention,  the  fact  that  such  an  act  formed 
"part  of  a  series  of  similar  occurrences,  in  each  of  which  the 
"  person  doing  the  act  was  concerned,  is  relevant." 

In  the  case  of  Emperor  v.  Debendra  Prasad  (2)  it  was  held  by 
the  High  Court  of  Calcutta,  in  reliance  upon  numerous  English 
authorities    and   the  provisions  of    sections  l-l'   and    15   of   the 

(I)  (1832;  7.  L.  R.  16  Bom.  Hi.  '2'.  (1309)  I.  L  R.  36  Cal.  573. 


I 


Mat.  1913.  ]  CRIMINAL  JUDGMENTS -No.  12. 


Evidence    Act,  "that   in  a  charge  against  the  accu.sed  of  cheat- 
"ing,   by  falsely   representing   that   he    was    the   dercan  oi   an 
"  estate  and    could    procure    employment   for    the    complainant 
"  and  thereby   obtaining  a  sum   of  money    as  a    pretended  secu- 
"  I'ity  deposit,    evidence  of  instances  of    similar  but  unconnected 
"  transactions  with  other  persons,  before  and   after  the  date    of 
"  the  offence  charged,  is   admissible,  not  to  establish  the  factv.m 
"  of  the    offence,  but  to   prove  t^''^^  the  transaction    in  issue  was 
"  one  of   a  systematic  series  of  frauds,  and  that  the  intention  of 
"  the  accused  on  the  particular  occasion    in   question    was  dis- 
"  honest  and  fraudulent."     In  cases  of  this  kind  it  is  immaterial 
whether  the   other  fraudulent   acts  on  the  part   of  the  accused, 
which   are  said  to  have  been   part  and  parcel  of    tlie    series  of 
frauds  perpetrated  by  him,  occurred  before,  or  after,  the  particu- 
lar acts   of     cheating   with     which   he    is    charged — Qneen    v. 
Tihodes  (1).  King  v-    Wyatt  (2).  In  either  event  it  is  open  to  the 
prosecution  to  show,    by  evidence  of  similar   acts    of    cheating, 
[Committed  by  tVie  accused,  that  his  intention  was  not  innocent. 
In  the  case  of  Blake  v.  Albion  Life  Assurance  Society  (3),  Loi'd 
iindley  observed,  "  nothing  could  seem  at  first  sight  moi'e  plain 
"  and  straightforward  and  there  would  be  no  appearance  of  fraud; 
I"  but  then  the  plaintiff   propoised  to  adduce    evidence    to    show 
\*  that  the  transaction  was  one  of  a  fraiadulent  class.     Was  he  or 
''•  was    he  not    to  be  precluded   from   doing   this  ?     1   think    he 
"  was    quite  at  libertj-  to  put  his  case    in  that  way,  and    could 
[**  only   do  so  by  going  into  a  gi^eat  number  of  other  t lansaction.s 
''  having   some    features  in  common    with    this.     I  agree   that, 
in  order   to  prove  that    A.  has  committed  a   fraud  upoii  B.,  it 
ll'  is  neither    sufficient  or  even    relevant    to  prove  that    A.  com- 
mitted  frauds  upon   C,  D.,  and    E.     Stopping  thei'e,  I  admit 
p*  the  proposition.     But  let  it  be  shown  that   the   fraud  on  B.  is 
I"  one  of  a   class  of  transactions    having  common  features,  then 
["  I  disagi'ee  altogether   with  that   pix)position.     The   answer  to 
Y  the  objection   that  evidence   of  frauds  on  other   persons  can- 
"  not  be   admitted  is  that   this    transaction  is  one  of  a   class, 
*'  that  there    are  features   in  common,  the    features  in  common 
"  being  the    false  pretence  and    a  knowledge   of  that  false  pre- 
"  tence  on  tlie  part  of  tlie  defendant-company,   and  the  moment 
"  that  this    is  shown  the  plaintiff's    case  is    established."     This 
is  an  extract   from  a  judgment   given  in   a  Civil  case,   but     the 
principle    applies  equally,    in    my    opinion,    to     Criminal    cases 
and  Lord  Lindley's  opinion  was  cited  with  appi'oval  by  Bray,  J., 
in  the  case  of  Queen  v.  Bond  (-i).     In  that  case  the  latter  learned 

ri)  (1898;  1  Q.  B.  77.  (3)  (1878;  1  C.  P.  D.  94  (106j. 

(2)  (1903)  1  K.  B.  188.  (4j  (1906;  2  K.  B.  389  (415;. 
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Judge  remarked,     "  The  ground  on  which,  in  cases  of  this  class, 
'  "  evidence  is  admitted  of  acts  not  charged  in   the  indictment,  is, 

"  in  my  opinion,  that  the  case  which  the  prosecution  seeks  to 
'*  prove  is  that  the  prisoner  has  in  his  mind  a  scheme  or  plan, 
'*  say,  for  obtaining  money  by  fraud  #  *  *  and  that  the  other 
"  acts,  of  which  evidence  is  sought  to  be  given,  when  proved 
"  will  show  the  existence  of  the  plan,  and  therefore  the  gnilty 
"  mind  of   the  prisoner." 

Again,  in  the  case  of  Quee^i  v.  OlUs  (1)  Bruce,  J., 
stated  the  law  to  be  as  follows : — "  A  line  of  cases  has 
"  established  the  rule  that  when  it  becomes  material  to 
''  establish  that  an  act  charged  in  the  indictment  and  proved 
"  to  have  been  done,  was  intentional  and  not  accidental,  evi- 
"  dence  is  admissil)le  of  similar  acts  done  by  the  same  person, 
"  having  no  bearing  upon  or  connection  with  the  acts  chax'ged 
"  in  the  indictment,  save  that  the  acts  are  similar  and  done 
"  by  the  same  person.  This  rule  is  sometimes  stated,  I  think, 
"  inaccurately,  to  be  a  rule  which  admits  indirect  evidence  of 
"  this  class  to  prove  guilty  knowledge.  The  evidence  is,  I  be- 
"  lieve,  admissible  under  the  rule  I  have  mentioned  only  on 
•'  the  ground  tluit  it  tends  to  negative  mistake  or  accident." 
Kennedy,  J.  (in  Queen  v.  Bond,  nbi  supta),  after  citing  the  above- 
passage,  proceeds  : — "  It  is  in  strict  accordance  with  the  prin- 
"  ciple  enunciated  by  the  authoi'ities  that  evidence  of  the  con- 
"  duct  of  the  prisoner  on  other  occasions  was  admitted  in  cases 
'•  of  arson  {Reg.  v.  Grey),  of  embezzlement  {Reg.  v.  Richard- 
"  son),  of  false  pretences  {Reg.  v.  Francis,  Reg.  v.  Rhodes) 
"  of  coining,  {R«g.  v.  Fuller,  Reg.  v.  Waulls),  of  forgery, 
"  {Reg.  V.  Whiley,  Reg.  v.  Colelough),  and  of  obtaining  credit 
"  by  fraud  {Rex  v.  Wyatf).  In  all  these  cases  it  was  necessary 
"  to  negative  accident  or  mistake ;  in  all  of  them  the  multi- 
"  plication  of  similar  acts  having  some  connection  in  their 
"  circumstances  to  the  act  which  was  the  subject-matter  of 
"  the  trial,  was  admitted  to  proof  as  evidence  showing  system- 
"  atic  conduct  of  the  prisoner  at  the  time  of  the  oifence  charg- 
"  ed  against  him,  and  therefore  negativing  accident  or  mistake 
"  on  his  part   in  the  last  case." 

The  rule  of  law  upon  which  the  cases  I  have  referred  to 
are  based,  has  been  expressly  embodied  in  section  15  of  the 
Indian  Evidence  Act,  and  these  cases  are,  therefore,  authorities 
in  support  of  the  learned  Government  Advocate's  arguments 
that  the  evidence  objected  to  by  Mr.  Grey  is  admissible  in 
evidence  as  tending   to  show  that    theie  was,  on  the  part  of  the 

'  (1)  (1900)  2  g.  B.  758. 
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accused,  a  selieme  or  plan  to  defraud  certaia  sections  of  the 
public.  Of  coui-se  such  evidence  is  not  admissible  merely  for 
the  purpose  of  showing  that  the  character  of  the  accused  was 
such  that  he  was  a  person  likely  to  commit  the  acts  of  cheat- 
ing with  ^vhich  he  is  charged.  That  is  a  totally  different 
question,  and  the  distinction  between  the  two  classes  of  cases 
is  well  brought  oat  by  Channell,  J.,  in  the  recent  case  of 
Eex  V.  Fi.^iher  (I).  "  The  principle,"  said  the  learned  Judge, 
"  was  perfectly  clear  and  if  attended  to,  the  difficulty  dis- 
"  appeared.  That  principle  Avas  that  the  prosecution  must  not 
'  prove  facts  to  show  that  the  prisoner  was  guilty,  because  he 
"  was  of  bad  character  and  therefore  likely  to  commit  the 
"  offence  charged.  But,  if  proof  of  the  facts  went  to  show  that 
"  the  prisoner  was  guilty  of  the  offence  charged,  it  was  ad- 
"  missible,  notwithstanding  the  fact,  unfortunately  for  the 
"  accused,  that  it  sliowed  that  he  had  committed  another 
*'  offence.  For  instance,  in  a  charge  of  embezzlement,  when 
"  the  prisoner  said  that  he  had  made  a  mistake,  evidence 
"  could  be  given  to  show  other  instances  of  the  same  kind,  be- 
'*  cause  such  evidence  tended  to  show  that  he  was  not  making 
"  a  mistake  on  the  occasion  charged.  Whenever  it  could  be 
"  shown  that  the  question  involved  was  whether  there  was  a 
*'  mistake,  or  whether  there  was  a  system,  evidence  might  be 
"  given,  although  it  proved  other  offences,  that  the  prisoner's 
"  actions  were  systematic  and  fraudulent.^'' 

It  seems  to  me,  therefore,  that  there  is  ample  authority  for  the 
proposition,  that  in  a  case  of  this  kind  it  is  open  to  the  prosecution 
to  show  that  the  acts  charged  against  the  accused  were  parts  of  a 
series  of  similar  acts  committed  by  him,  or  in  which  he  was  con- 
cerned, at  or  about  the  time  in  question,  and  that  evidence  of  such 
other  acts  is  relevant  for  the  purpose  of  sliowingwhether  or  notthe 
intention  of  the  accused  was  honest  or  fraudulent. 

Mr.  Grey  contended  that  in  any  event  evidence  uf 
conduct  on  the  part  of  the  accused  subsequent  to  the 
frauds  charged  against  him  must  be  held  to  be  irrelevant. 
The  learned  counsel's  argument  upon  this  point  was,  that 
it  could  not  be  said  that  the  accused  intended  to  cheat  A. 
simply  because  he  subsequently  intended  to  cheat  B.  As  a  general 
proposition  that  may  be  so,  provided  always  that  the  two  acts  are 
not  merely  parts  of  a  genex'al  scheme  or  system  of  fraud.  But  the 
case  is  very  different  when  the  various  acts  are,  to  all  intents  and 
pui'poses,  parts  of  the  same  general  scheme  of  fraud.  In  this 
connection    I  would  refer  to  the   case   of    Queen    v.  Rhodes  (2). 
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In  that  case  the  prisoner  was  indicted  for  obtaining'  eggs  by 
false  pretences  and  it  was  proved  that  he  had  falsely  repre- 
sented by  advertisements  in  newspapex's  that  he  was  carrying 
on  a  bond  fide  dairyman's  business,  Evidence  was  admitted 
that  suhsequcnt  to  the  transaction  in  question  he  had  obtained 
eggs  from  other  persons  by  means  of  similar  advertisements 
and  the  Court  for  the  consideration  of  Crown  Cases  Reserved, 
held,  that  such  evidence  had  been  propex'ly  admitted.  In  de- 
livering the  juLlgment  of  the  Court,  Lord  Russell,  L.  C.  J., 
observed,  "  It  seeujs  to  me  quite  clear  that,  if  the  transactions 
"with  Elston  and  Cliambeis  had  taken  place  before  that  with 
"  Bays  and  at  a  period  not  too  lemote,  the  evidence  of  Elston 
"  and  Cliaaibers  would  have  been  admissible  against  the  prison- 
"  er.  Is  that  evidence  admissible,  although  the  transactions 
"  Avei'e  sub.sequeut  to  the  offence  chai-ged  ?  That  depends,  as 
"  it  seems  tome,  on  the  question  whether  or  not  the  case  put 
"  forward  for  the  prosecution  was,  that  the  prisoner  was  not 
"  carrying  on  a  real  business,  but  that  the  business  in  which 
"  he  was  engaged  was  from  first  to  lasi  a  bogus  or  sham  busi- 
"  ness.  If  the  prosecution  merely  alleged  isolated  transactions 
"  of  a  fraudulent  character  against  the  prisonei',  Avith  no  con- 
"  uection  between  them,  I  should  certainly  say  that  evidence 
"  of  transactions  which  took  place  after  the  oifence  charged 
"  was  not  admissible,  more  especially  if  such  transactions  took 
"  place  two  months  after  the  offence.  But  here,  as  I  have  said, 
"  the  charge  to  be  made  out  was  that  of  carrying  on  a  bogus 
"  business,  and  on  the  whole,  I  think  the  evidence  was  ad- 
"  missible  on  the  ground  that  it  showed  part  of  a  scheme  to 
"  defraud  persons  by  the  pretence  of  cariying  on  an  honest  and 
"  bondfido  business." 

In   this    case   the    actual    charge    on    which     the  prisoner 
was     committed    for     trial    was    that    he    obtained    a  certain 
quantity     of   eggs    on    the   false    pretence     to   one  Bays   that 
he  was   then  carrying  on  business    as    a  dairyman  or   farmer, 
that   he  did   then  require  eggs   for  use  in  the  said   business  and 
was   in  a  position  to  pay   for  the  said  eggs.     In  the  case  before 
me    the  charge   against   the  accused   is  that   on  the   false  pre- 
tence   to  Lakhu    and    Cliulam   Muhammad  that  he    had   been 
instructed  to  I'ecruit  unskilled   labour  for  service  in  Africa,  and 
that   he  would,   on  the  payment  of   certain  fees,  be  able   to  en- 
gage them   for  service  in    that  country,   he    had   induced  these 
persons   to   pay   him  the    fees     in     question.     The  prosecution 
«.jv  I      allege  that  accused  had    not   been    instructed    to   recruit   such 
,|*  .       labour  and  that  the  whole  of  this  recruiting    business  was  bogus 
^.^        and  irau'lulcnt,    aad  in  ::,upport   oi    their  cuutention,    they   are, 
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I  consider,  upon  the  authorit}'  cited,  entitled  to  show  that 
accused,  in  the  course  of  this  sham  business,  defrauded  other 
persons,  even  though  the  fraud  as  regards  the  latter  occurred 
subsequently  to  the  dates  of  the  offences  charged  against  the 
accused.  I  am  also  of  opinion  that  it  is  equally  open  to  the 
prosecution  to  endeavour  to  establish  their  case  against  the 
accused  and  to  prove  that  his  intention  must  have  been  dis- 
honest, by  giving  evidence  of  acts  and  of  conduct  on  his  part, 
subsequent  to  the  dates  aforesaid,  but  connected  with  the 
general  scheme  which  show  that  he  was  not  engaged  in  an 
honest  business. 

As  remarked  by  Wills,  J.,  in  the  case  last  cited, 
*■  The  facts  that  his  business  is  a  bogus  business  can 
■'  only  be  shown  by  giving  evidence  of  transactions  of  a 
■■  similar  chai'actei.  I  do  not  see  how  the  carrying  on  of  a 
"  bogus  business  can  be  proved  in  any  other  way.  If  the 
'  •  transactions  sought  to  be  given  in  evidence  had  been  prior 
"  to  the  offence  charged  and  -^vitliin  a  reasonable  period  of 
"  time,  it  is  clear  that  they  would  have  been  admissible.  What 
■'  difference  does  it  make  that  they  were  immediately  after 
■■  the  act  complained  of  ?  If  they  formed  part  of  the  same 
"  system  of  fraud,  I  think  it  can  make  no  difference.  The  only 
"  difficulty  in  this  case  is,  I  think,  the  long  interval  of  time 
"  that  elapsed  between  the  act  charged  and  the  other  acts, 
"  very  often  the  only  nex-us  between  such  transactions  is  their 
"  proximity  in  point  of  time.  That,  however,  is  not  the  case 
"  here,  and  had  there  been  no  other  connecting  link,  I  should 
"  certainly  have  thought  that  the  transaction  two  months 
"  after  was  at  any  rate  too  remote.  But  when  it  appeal's  that 
"  the  same  advex'tisement  continued  to  appear  down  to  the 
"  last  transaction  and  that  it  operated  in  the  last  case  ex- 
"  actly  as  it  did  in  the  case  on  which  the  charge  was  based, 
*'  then,  as  it  seems  to  me,  both  in  law  and  in  common  sense, 
'•  the  evidence  becomes  admissible."'  So,  too,  in  the  case  before 
me,  the  fraudulent  pretence  (if  such  it  was)  that  the  accused 
had  been  instructed  to  recruit  unskilled  labour  for  Africa  con* 
tinued  to  February  or  March  1908,  and  this  pretence  operated 
as  strongly  on  persons  enrolled  at  dates  subsequent  to  the 
dates  on  which  the  two  complainants  were  enrolled,  as  it  did  on 
the  complainants,  and  the  evidence  of  the  foi'mer  is  therefore 
relevant  in  the  present  case. 

Mr.  Grey's  nest  argument  is,  that  evidence  of  alleged  re- 
presentations made  by  the  accused  after  the  enrolment  of  the 
two  complainants  it.   inadmissible    m  endeuce.     Here    again  I 
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cannot  accept  the  argument.  The  Coiu't  has  to  decide  whether 
the  accused,  when  he  enrolled  the  complainants,  acted  honestly 
or  fraudulently,  and  for  the  purpose  of  deciding  this  question 
it  must  necessarily  have  regard  to  all  the  facts  of  the  case  and 
must  consider  whether  or  not  the  accused  bond  fide  believed 
that  he  could  procure  employment  for  them.  In  order  to  arrive 
at  a  right  conclusion,  the  Court  cannot  confine  its  attention 
merely  to  what  was  done  at  the  actual  moment  when  the  com- 
plainants were  enrolled.  It  must  look  at  the  transaction  as  a 
whole,  and  see  whether  the  accused,  when  he  was  actively 
engaged  in  recruiting  unskilled  labour  foi-  Africa,  had  at  any 
time  during  that  period  any  reasonable  prospect  of  securing 
employment  for  his  recruits.  It  must  be  remembered  that  the 
theory  for  the  prosecution  is  that  the  accused  enrolled  these 
recruits  fi-audulently,  and  that  the  whole  business  was  bogus 
and  it  is,  I  think,  open  to  them  to  show,  by  what  occurred 
duinng  this  alleged  plan  of  campaign  that  accused's  intentions 
must  have  been  dishonest  from  the  very  beginning.  In  other 
woi'ds,  the  prosecution  are  entitled  to  prove,  if  they  can,  that 
the  whole  scheme  was  dishonest,  and  in  support  of  this  con- 
tention, it  is  competent  to  them  to  prove  facts  which  establish 
that  dishonesty,  even  though  such  facts  occurred  subsequently 
to  the  particular   offences  charged  against  the  accused. 

I  accordingly  hold  that  the  evidence  on  the  record  to  which 
Mr.  Grey  takes  exception  is  relevant  and  admissible,  and  upon 
this  basis  I  proceed  to  consider  the  case  on  the  merits. 

[The  remainder  of  the  judgment  is  not  required  for  the 
purpose  of  this  report.] 
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Fnll  Bench. 
No.  13. 

Before  Hon.  8ir  Arthtu-  Reid,  Kt.,  Chief  Judge,  Hon.  Mr. 

Justice  Rattian  and  Hon.  Mr.  Justice  Chevis. 

CROWN 

Versus 

MAWAZ  AND  OTHERS— ACCUSED . 

Criminal  Revision  No.  1569  of  1912. 

Criminal  Procedure  Code,  1898,   section  oH~conriction  of  person  under 

xenirity  involving  -forfeiture  of  bond— validity  of  sjibsequent  proceedings   to 

recover  the  penalty. 

Held,  that  a  Magistrate,  who  has  knowledge  that  a  person  convicted  by  him 
of  an  oiience  is  under  security,  but  abstains  from  making  any  order  for  forfeiture 
of  the  bond,  cannot  subsequently  take  proceedings  to  recover  the  penalty. 

26  P.  R    (Cr.)  1904   {Gul  Khan  y.  Emperor)  (1),  In  re  Ram  Chandar 
Lala  (2),  and  In  re  Parbatti  Cham  Base  (3),  followed. 

Emperor  v.  Raja  Ram  (4),  dissented  from. 
Case  reported  by  Khan  Bahadur  Manlvi  Inam  Ah',  Sessions   Judge, 
Jhelum   Bicisioji,     loith    his    letter   No.   667,    dated   the    4ith 
September'  1912. 
Nemo,  for  Crown. 
Accused,  in  person. 

The  order  of  the  Court  was  delivered  by — 
Rattig.^n,  J. — Several  persons     were   charged    before   the 
Magistrate,  1st  class,  with  the  offence  of  rioting    and   were  con-   i7th  Jany.  1913. 
victed  by  him.     In  his  judgment  the  Magistrate  referred  to  the 
fact  that  certain  of  the  said  persons  were  under  security   under 
.section   107,   Criminal   Procedure   Code,    and   added,     "  I  shall 
take  this  into  consideration  in  apportioning   punishment."      He 
accordingly   sentenced   all   the   accused     persons  to   fines   but 
imposed  heavier  fines  upon  such  of  them  as  were  under  security. 
The  learned  Sessions  Judge  on  appeal  reduced  the  fines  imposed 
on  the  latter  to  thejsame   amount  as  that  imposed   on   the  other 
accused  persons,  on  the    ground  that  the   only  reason   given   for 
imposing  heavier  fines  on  the  former  was  that  they  were  already 
under  security  to  keep  the  peace   at   the    time    when    they  took 
part  in  the  riot.     The    Sessions  Judge  remarked  that   that  was 
no  sufficient  reason  for   treating  them  differently,   inasmuch    as 
the  security  bond  had  become  liable  to  forfeiture  on   account  of 
the   present   conviction.     The   learned     Judge   was,   no    doubt, 
under  the  impression  that  the   Magistrate  could   take    action 
thereafter  under  section  514,  Criminal   Procedure   Code,  with 
regard  to  the  forfeiture  of  the  bonds. 

In  26  P.  E.  (Cr.)    1904  (Gul  Khan  v.  Eni2Jeror)  (1),    Clark, 
C.  J.,  held  that  in  a  case  where  a  Magistrate  has  before  him  the 

(1)  26  P.  R.  {Cr.)  1904.  (sToSTSj  3  Cal.  L.  R.  406.        ' 

(2)  (1877)  1  Cal  L.  R.  134.  (4)  (1903;  /.  L.  R,  26  All,  202. 
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fact  that  a  person,  convicted  by  him  of  an  offence  of  causing 
grievous  hurt,  is  under  security  to  keep  the  peace,  and  such 
Magistrate  has  abstained  from  making  any  order  for  the 
forfeiture  of  the  bond,  it  is  not  competent  for  him  thei'eafter  to 
inflict  an  additional  penalty  on  a  reconsideration  of  the 
circumstances  by  adding  to  his  order,  at  a  subsequent  period, 
an  order  for  the  forfeiture  of  the  bond.  The  learned  Chief 
Judge  in  the  coarse  of  his  judgment  observed,  '"  The  Magistrate 
"  having  inflicted  sentences  of  imprisonment  with  the  knowledge 
"  that  the  bonds  were  forfeited,  and  having  abstained  from 
"  making  any  order  for  the  forfeiture  of  the  bonds,  it  must 
"  be  taken  that  he  determined  not  to  proceed  on  them  for  that 
"  particular  instance  of  breach  of  the  peace."  On  the  other 
hand,  the  Allaliabad  High  Court  has  held  that  there  is  nothing 
in  section  514  of  the  Criminal  Procedare  Code  to  debar  a 
Magistrate  from  taking  action  at  any  time  with  regard  to  the 
forfeiture  of  such  bonds,  Emperor  v.  Raja  Ram  (1). 

The  question  referred  to  the  Fall  Bench  is,  whether  the 
ruling  of  the  late  Chief  Judge  or  that  of  the  Allahabad  High 
Court  is  to  be  followed. 

There  is,  it  is  ti-ue,  nothing  in  sectien  514  of  the  Code  to 
debar  a  Magistrate,  who  has  convicted  a  person  of  an  offence 
which  involves  the  forfeiture  of  the  bond,  from  subsequently 
taking  action  against  that  person  by  forfeiting  the  bond  in 
question,  but,  in  our  opinion,  the  spirit  of  the  section  is  in  favour 
of  the  view  taken  by  Sir  William  Clark  and  by  the  Judges  of 
the  High  Coui't  of  Calcutta,  in  In  re  Ram  Ghandar  Lola  (2) 
and  In  re  Parhatti  Cham  Rose  (3).  We  think  it  is  a  legitimate 
inference  that,  if  a  Magisti-ate,  who  has  knowledge  of  the  fact 
that  the  person  before  him  has,  by  his  conduct,  forfeited  his 
bond  does  not  make  any  order  for  forfeiture,  he  must  be  taken 
to  have  decided  not  to  take  action  on  the  bond  in  respect  of  that 
pai'ticular  breach  of  the  peace,  and  that  he  cannot  thereafter 
reconsider  and  add  to  his  order,  by  directing  forfeiture  of  the 
recognizance. 

In  the  present  case  the  Magistrate  was  admittedly  aware 
of  the  fact  that  the  bonds  had  been  forfeited  but,  instead 
of  taking  action  under  section  514  of  the  Code,  he  preferred  to 
impose  heavier  fines  upon  such  accused  as  were  under  security. 
The  mere  fact,  that  by  his  omission  to  make  this  clear  in  his 
judgment  the  Sessions  Judge  was  led  to  reduce  the  fines  upon 
those  persons,  (cannot  justify  the  Magistrate  in  now  taking  action 
for  the  forfeiture  of  the  bonds. 

(1)  (1903)  I.  L.  E.  2(J';All.[202.  ,r-^     (2)  (1877)  1  Cal.  L.  R.  134. 

(3)  (1878)  3  Cfl/.L.i?.  406. 
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With  these  remarks  we  direct  that  the  record  be  returned 
to  the  Sessions  Judge  with  reference  to  his  letter  addressed  to 
the  Registrar  and  dated  the  4th  September  1912.  We  have 
informed  the  respondents  who  are  present  in  Court  thaf  no 
further  action  will  be  taken  against  them  in  respect  of  their 
past  misconduct. 


Full  Bench- 
No.  14. 

Before  Eon.  Sir  Arthur  Reid,  Kt.,  Chief  Judge,  Hon.   Mr. 
JiiHice  Eoherffion  and  Eon.  Mr.  Justice  Kensington. 

LALA  KARAM   CHAND— PETITIONER, 

Versus 

CROWN— RESPONDENT. 

Criminal   Miscellaneous  No.  120  of  1912 
Indian  Presfi  Act,  I  of  1910,  sections  i  (I)  (c),   9  and  17 — Newspaper- 
forfeiture  of  security—particulars  required  in  Government  notice  of  forfeiture 
— meaning  of  "  Government  established  by  law  in  British   India  " — General 
Clauses  Act,  X  of  1897,  section  3  (21)  and  (29). 

Held,  that  a  notice  of  forfeiture  by  the  Local  Government  specifying 
"  certain  letters  or  communications  purporting  to  come  from  H.  C.  Mujrira  of 
"  Rawalpindi,  and  entitled  or  headed  Personal  Rule,  Personal  Rule  II  ana 
"  Personal  Rule  IIP'  (published  in  certain  issues  of  the  newspaper  concerned), 
as  being  of  the  nature  described  in  section  4  (1)  (c)  of  the  Indian  Press 
Act,  complied  sufficiently  with  the  terms  of  section  9  of  the  Act  and  was  not 
open  to  objection  on  the  ground  that  it  did  not  set  out  expressly  selected 
words  or  passages  from  the  three  letters  or  conununications  referred  to. 

Held  also,  that  the  words  in  section  4  (1)  (c)  the  "  Government 
established  by  law  in  British  India  "  include  Local  Govemments  as  well  as 
the  Government  of  India,  and  that  Local  Government  includes  a  Chief 
Commissioner  (vide  General  Clauses  Act,  1897,  section  3  (21)  and  (29) ). 

Held  further,  that  inasmuch  as  the  letters  or  communications  in  question 
teemed  with  passages  which  were  likely  or  "  might  "  have  a  tendency  to 
bring  into  hatred  or  contempt  the  Government  established  by  law  in  the 
North-West  Frontier  Province  within  the  terms  of  section  4  (1)  (c),  the 
Court  was  not  in  these  proceedings  concerned  with  the  question  whether  the 
statements  were  true  or  false. 

Petition,  under  section  17  of  the  Indian  Press  Act,  I  of  1910  for 
setting  aside  the  order  of  forfeiture  of  security  of  Es.  2  000 
{deposited  by  Lala  Karam  Ghand,  publisher  of  the  News- 
paper "Punjab  Advocate,'' published  at  Mianwali),  dated 
the  dlst  July  191 2. 

Gokal  Chand  Naurang,  for  petitioner. 
Government  Advocate,  for  respondent. 
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The  order  of  the  Court  was  delivered  by — 
20th  Jany.  1913  Sir  Arthur  Reid,  C.  J. — 'This  is  an  application  under  sec- 

tion 17  of  the  Press  Act  (I  of  1910)  to  set  aside  an  order  passed 
by  the  Punjab  Government  in  the  following  terms  :  - 

"  Whereas  in  accordance  with  the  provisions  of  section  8 
"  of  the  Indian  Press  Act,  1910,  Lala  Karani  Chand,  publisher 
"  of  the  newspaper  named  the  '  Punjab  Adovcate  '  and  published 
"  at  Mianwali  in  the  district  of  MianWali  in  the  Panjab  did 
"  deposit,  on  the  first  day  of  August  1911,  with  the  District 
"  Magistrate  of  Mianwali  the  sum  of  two  thousand  rupees  as 
"  security  for  the  said  newspaper ;  and 

"  Whereas  in  the  issues  of  the  said  newspaper  bearing 
"  dates  June  6th,  June  13th  and  Jane  27th,  191  ',  respectively, 
"there  appeared  certain  letters  or  communications  pui porting  to 
"come  from  '  H.  C.  Mujrim  '  of  Rawalpindi  and  entitled  or 
"headed  *  Shahlm  Hahimat'  (Personal  Rule),  '  Shahhsi 
"  Hakumat  2  '  (Personal  Rule  II)  and  '  Shal-hsi  Bahimat  3  ' 
"  (Personal  Rule  III)  ;  and 

"  Whereas  in  the  opinion  of  the  Lieutenant-Governor  of  the 
"  Panjab  the  said  letters  or  communications  are  of  the  nature 
"  described  in  section  4,  sub-section  (1)  (c)  of  the  Indian  Press 
"  Act,  1910,  that  is  to  say,  they  are  likely  or  may  have  a  tendency, 
"directly  or  indirectly,  to  bring  into  hatred  or  contempt  the 
"  Government  established  by  law  in  British  India,  moi^e  par- 
"  ticularly  the  Government  of  the  North- West  Frontier  Province, 
"  and  to  excite  disaffection  towards  the  said  Government — 

"  Now,  therefore,  under  the  provisions  of  section  9  (1)  of 
"  the  Indian  Press  Act,  1910,  the  Lieutenant-Governor  of  the 
"  Punjab  is  pleased  to  declare  by  this  notice,  in  writing,  to  the 
"  said  Lala  Karam  Chand,  publisher  of  the  'Punjab  Advocate,' 
"  that  the  said  secuinty  of  two  thousand  rupees  and  all  copies 
"  of  the  '  Punjab  Advocate  '  bearing  dates  June  6th,  June  I3th 
"  and  June  27th,  wherever  found,  are  forfeited  to  His   Majesty. 

"  This  notice  shall  be  sent  to  the  District  Magistrate  of 
"  Mianwali  under  section  25  of  the  Indian  Press  Act,  1910,  who 
"  shall  cause  it  to  be  served  on  Lala  Karam  Chand  in  the 
"  manner  therein  provided. 

"  Issued  at  Simla  this  31st  July  1912. 

"  By  order  of  His  Honour  the  Lieutenant-Governor  of  the 
Punjab. 

(Sd).     C.  A.  BARRON, 
Chief  Secretary  to  the  Government  of  tfie  Punjab, 
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Section  9  of  the  Press  Act,  is  as  follows  :  — 

( 1 )  If  any  newspaper  in  respect  of  which  any  security 
"  has  been  deposited  as  required  by  section  8  contains  any  words, 
signs  or  visible  representations  which,  in  the  opinion  of  the 
"  Local  Government,  are  of  the  nature  described  in  section  4, 
"sub-section  (1),  the  Local  Grovemment  may,  by  notice  in 
"  writing  to  the  publisher  of  such  newspaper,  stating  or 
"  describing  such  words,  signs  or  visible  representations,  declare 
"  such  security  and  all  copies  of  such  newspaper,  wherever 
"  found,  to  be  forfeited  to  His  Majesty. 

"  (2)  After  the  expiry  of  ten  days  from  the  date  of  the 
"  issue  of  a  notice  under  sub-section  (1),  the  declaration  made 
"  by  the  publisher  of  such  newspaper  under  section  5  of  the 
"  Press  and  Registration  of  Books  Act,  1867,  shall  be  deemed 
"  to  be  annulled." 

Section  4(1)  runs  as  follows  :— 

"  (I)  Whenever  it  appears  to  the  Local  Government  that 
"  any  Printing  Press  in  respect  of  which  any  security  has  been 
"  deposited  as  required  by  section  3  is  used  for  the  purpose  of 
"  printing  or  publishing  any  newspaper,  book  or  other  docu- 
"  ment  containing  any  words,  signs  or  visible  representations 
**  which  are  likely  or  may  have  a  tendency,  directly  or  indirectly 
"  whether  by  inference,  suggestion,  allusion,  metaphor,  implica- 
*'  tion  or  otherwise. 

"  r(A  ********* 

it  (•^■\  ********* 

"  (c)  to  bring  into  hatred  or  contempt  His  Majesty  or  the 
"  Government  established  by  law  in  British  India  or  the  ad- 
"  ministration  of  justice  in  British  India  or  any  Native  Prince 
"  or  Chief  under  the  suzerainty  of  His  Majesty,  or  any  class 
*'  or  section  of  His  Majesty's  subjects  in  British  India,  or  to 
"  excite  disaffection  towards  His  Majesty  or  the  said  Govem- 
"  mentor  any  such  Prince  or  Chief."      ***** 

The  first  plea  taken  at  the  hearing  was  that  the  notice 
undei  section  9  did  not  contain  any  specification  of  the  words 
alleged  to  be  objectionable  within  the  terms  of  section  4  (1)  (c). 

The  notice  specified  letters  or  communications  purporting 
to  come  from  "  H.  C.  Mujrim  "  of  Rawalpindi  and  entitled  or 
headed  "  Personal  Rule,  "  "Personal  Rule  II  "  and  "  Personal 
Rule  III"  in  the  issues  of  the  "  Punjab  Advocate  "  bearing  dates, 
Jane  6th,  June  13th  and  June  27th,  1912,  respectively.  It  is 
obvious  that  the  plea  has  no  force.     Had  the  notice   selected  a 
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few  words  or  a  few  passages  here  and  there  from  the  three 
letters  or  communications  the  plea,  that  each  letter  or  com- 
munication must  be  considered  as  a  whole,  and  that  the  selected 
passages  must  be  interpreted  by  reference  to  the  context  would 
at  once  have  been  taken,  and  each  letter  or  communication 
must  be  considered  as  a  whole.  It  is  admitted  that  the 
petitioner  made  no  attempt  to  satisfy  the  Punjab  Government 
that  the  letters  or  communications  did  not  come  within  the 
sub-section  or  to  obtain  particulars  of  the  specific  passages 
obj  acted  to. 

The  next  plea  taken  was  that  the  petitioner  was  not  served 
with  notice  until  the  10th  of  August  last,  i.e.,  the  date  on  which 
under  section  9  (2),  the  declaration  made  by  the  publisher 
under  section  5  of  Act  XXV  of  1867  should  be  deemed  to  be 
annulled.  The  Act  does  not  provide  for  an  opportunity  being 
given  to  the  publisher  of  showing  cause  against  the  notice. 
No  attempt  has  been  made  to  prove  any  effort  to  shew  cause, 
and  counsel  for  the  Crown  has  satisfied  us  that  every  effort  was 
made  to  serve  the  notice  without  delay  on  the  petitioner,  who 
was  absent  from  his  place  of  business.  This  plea  also  has  no 
force. 

Another  plea  taken  is  that  the  words  "  Government 
"  established  by  law  in  British  India  or  the  administration  of 
"  justice  in  British  India  "  apply  only  to  the  Supreme  Govern- 
ment of  India,  i.e.,  His  Excellency  the  Governor-General  in 
Council,  and  do  not  apply  to  Local  Governments  such  as  the 
Government  of  the  Frontier  Proviuce.  This  plea  is  hopelessly 
futile  in  the  face  of  the  definitions  of  "  Government  of  India  " 
and  "  Local  Government  "  in  section  3  (21)  and  (29)  of  the 
General  Clauses  Act,  X  of  1897,  in  which  "  the  Government  " 
is  defined  as  including  the  Local  Government  as  well  as  the 
Government  of  India,  and  "Local  Government"  is  defined 
as  including  "  a  Chief  Commissioner." 

Another  plea  taken  was  that  jsome  of  the  passages  held  to 
be  objectionable  under  the  Act  applied  only  to  the  Deputy  Com- 
missioner of  Kohat,  while  others  applied  only  to  the  Chief 
Commissioner  of  the  Frontier  Province  individually  and  not 
to  tlie  Government  of  the  Frontier.  Consideration  of  the 
passages  in  question  and  of  the  definitions  above  referx-ed  to 
satisfies  us  that  there  is  no  force  in  this  plea.  The  charges  are 
made  against  the  Government  of  the  Frontier,  and  two  of  the 
most  objectionable  passages  are  attacks  on  the  Frontier 
Government  eo  nomine. 
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The  letters  or  communications  in  question  teem  with 
passages  *'  which  are  likely  or  may  have  a  tendency  "  to  bring 
into  hatred  or  contempt  the  Government  established  by  law 
in  the  North-West  Frontier  Province.  It  is  unnecessary  to 
specify  or  quote  those  passages.  They  are  numerous  and 
their  tendency  is  obvious.  The  question,  whether  those 
statements  are  true  or  false,  does  not  concern  us  in  these 
proceedings.  All  that  we  have  to  decide  is  whether  the 
copies  of  the  newspaper  in  question  did  or  did  not  contain 
passages  of   the   nature   specified  in  section  4  (1) 

The  plea,  that  the  letters  or  communications  praised  the 
Imperial  Government  and  merely  blamed  the  Local  Govern- 
ment, has  no  force  in  our  view  of  the  law,  above  expressed. 
Counsel  for  the  Crown  has  satisfied  us  that  the  petitioner 
was  warned  by  the  Punjab  Government  in  December  1910 
against  conduct  entailing  forfeiture  of  security.  No  ground 
for  interference  under  section  17  of  the  Act  has  been  establish- 
ed and  we  reject  the  application. 

Application  rejected. 


No.  15. 

Before  Son.  Mr.  Justice  Kensington, 

UDHAM  SINGH— PETITIONER 

Versus 

KING-EMPEROR  OF  INDIA -RESPONDENT. 

Criminal  Revision  No.  1717  of  i912. 

Security  for  bad  livelihood  forfeiture  of — should  b*  onl^  when  oftM* 
committed  is  similar  in  character  to  that  for  which  security  vku  giten. 

I.  S.  was  required  to  give  security  for  bad  livelihood  hariag  b««Q  fovad 
to  be  a  thief  and  notorious  receiver  of  stolen  property  and  one  U.  S.  gar* 
secuiity  for  him.  On  the  subsequent  conviction  of  I.  S.  on  a  wriotts  charg* 
of  violence  under  section  326,  Indian  Penal  Code,  partial  lerfeitura  tra* 
ordered  by  the  District  Magistrate. 

Held,  that  a  man  who  stands  surety  for  another  should  alway*  b»  tr«ated 
in  a  considerate  manner  and  it  is  well  understood  that  Liability  i«  u&4«rtakea 
for  such  good  conduct  only  on  the  part  of  the  person  for  whom  h*  stood  surety 
as  is  indicated  by  the  circumstances  vmder  which  the  security  was  demanded, 
that  is,  the  subsequent  conviction  should  be  of  an  offence  ejusdem  gtneris. 

Petition  for   revision   of  the   order   of  W.  de   M.  Malan,    Btqmr; 
District  Magistrate,  Jullundur,  dated  the  24^7*  May  1912. 

Petitioner  in  person. 
Nemo,  for  respondent. 
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The  judgment  of  the  learned  Judge  was  as  follow  : — 
2^th  Fehy-  1913.  Kensington,  J. — In  this  case  one  Indar  Singh,  aged  45,  was, 

on  the  17th  December  1910,  required  to  give  security  of  Rs. 
]  ,000  for  one  year  as  being  suspected  as  a  thief  and  notorious 
receiver  of  stolen  property.  The  petitioner,  Udham  Singh, 
aged  30,  who  belongs  to  another  village,  was  accepted  as  Indar 
Singh's  surety. 

On  the  13th  October  1911  Indar  Singh  was  sentenced  to 
two  years  imprisonment  on  a  serious  charge  of  violence  under 
section  326,  Indian  Peual  Code.  There  is  nothing  on  record 
to  show  whether  any  action  has  been  taken  against  Indar 
Singh  to  confiscate  the  whole  or  any  part  of  the  security  given 
by  him,  but  proceedings  have  been  taken  against  Udham  Singh 
and  he  has  been  directed  to  pay  Rs.  500. 

It   does   not  appear  to  me   the   even  that   reduced  payment 
of  Rs.  500  ordered    by   the  District   Magistrate   can    be    fairly 
demanded   from     the   petitioner.     It     is  well  understood    that 
when  men  stand  surety  in  respect  of  section  11^,  they  undertake 
liability  for   such   good  conduct    only  on  the  part  of  the  persou 
for  whom  they  stand  surety  as  is  indicated  by  the  circumstances 
under  which  thig.  security  was  demanded.     It  would  be  impossi- 
ble  to   work   the   security  system  in  any  other  way      No  man 
would  ever  undertake  to  be  a  surety   if  he  was  thereby    compel- 
led   to   undergo    liability   for   any  conceivable  form   of  o  ffence 
committed  by   the   person   for   whom  he  stood    surety.     In  the 
present   case   Indar   Singh's  misconduct    consisted   of  an  act  of 
violence  which,  however  inexcusable  so  far   as  he  is  concerned, 
had  nothing   to   do   with   his  character  as   a  thief  or  dishonest 
receiver   in   respect   of   which    Udham    Singh  was   induced  to 
come  to   his   assistance.     The     man   who     stands    surety  for 
another  should  always   be  treated   in  a  considerate  manner  and 
it   is   contrary  to  all  principles  of  justice  that  he  should  be  held 
liable   for   a   sudden  act  of  violence,    especially  when  he  himself 
belongs   to   another   village   and    has  no  possible  opportunity  of 
controlling  the  everyday   life  of  the  offender.     I  have  considered 
the  question  whether  some    diminution  of  the  amount  which  the 
petitioner  is  ordered  to  pay  would  meet   the  necessities   of   the 
case,  but   on  the    whole  it  appears  to  me  clear    that  this  is  not  a 
case  in  which  there  should  be  any    order  of  confiscation  at  all  as 
against  the  sui-ety.     The  revision  is  accordingly  allowed  and  the 
petitioner   is  released   from  liability  to    pay  the  sum  of  Rs.  50'), 
directed   by   the  District  Magistrate.     If  the  whole  or  any  part 
of   this   sum    should  have    been    already    paid    it  will  be  now 
x^efunded  to  the  petitioner. 

Eevision  allowed. 
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No.  16. 

Before  Bon.  Mr,  Justice  Kensington  and   Hon.  Mr.  Justice 

Beadon. 

KING-EMPEROR  OF  INDl A— (Complainant)  — 

APPELLANT 

Versus 

GAMAN  AND  OTHERS— RESPONDENTS. 

Criminal  Appeal   No.  569  of  1912. 

Defective  search  loarrant — assault  on  Police  Officers  acting  bona  fide — 
sections  99  and  147,  225  B  and  332,  hidian  Penal  Code. 

Where  certain  Police  Officers  acting  bond,  fide  under  a  defective  search 
warrant  were  resisted  b}^  more  than  five  persons  who  were  acquitted  by  the 
Magistrate  on  the  gi'ound  that  they  were  acting  in  the  exercise  of  the  right 
of  private  defence. 

Held,  on  appeal  by  the  Local  Government  that  while  accused  could 
not  under  the  circumstances  be  convicted  of  offences  under  sections  225 
B.  and  332,  Indian  Penal  Code,  they  might  nevertheless  be  convicted  of  an 
offence  imder  section  147,  read  with  section  99,  Indian  Penal  Code,  if  the 
common  object  of  the  unla-^vful  assembly  was  to  cause  hurt  and  hurt  was 
caused.  If  there  were  less  than  five  persons  concerned  in  the  assault  those }  \ 
who  actually  caused  hmi  would  be  liable  to  conviction  under  section  323, ' 
Indian  Penal  Code. 

Appeal  from  the  order  of  Lala  Sant    Bam,    Magistrate,    1st    class. 

in   the    Gnjrat   District,    exercising    enhanced  powers    under 

section  30  of  the   Criminal   Procedure   Code,   dated    the   28th 

Mag  1012, 

Government  Advocate,  for  appellant. 

Respondents  in  person. 

The  judgment  of  the  Court  was  delivered  by — 

Beadon,  J. — This  is  an  appeal   instituted  by    order    of  the     1^/  March  1913. 
Local  Government   under  section  417    of   the   Code  of  Criminal 
Procedure  in  a  case  in  which  the  respondents  were  charged  with 
ofEences  punishable  under  sections  147,    225  B,   and  332  of  the 
Indian  Penal  Code,  and  have  been  acquitted. 

Notice  of  the  appeal  has  been  served  on  all  the  respondents, 
except  Nui'  Mahi,  and  the  Government  Advocate  has  elected  to 
withdraw  the  appeal  as  against  Nur  Mahi  and  to  proceed  with 
it  only  as  against  the  other  respondents. 

On  the  31st  January  1912  one  Pateh  Ali,  alleging  that 
Mussammat  Niamat  Bibi  was  his  wife,  and  that  she  had  been 
concealed  and  wrongfully  confined  in  the  house  of  one  Gaman, 
applied  to  a  Magistrate  of  the  first  class  for  the  issue  of  a 
Bearch  warrant  under   section   100,    Cj  iminal   Procedure  Code. 
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This  application  was  granted  and  a  warrant  was  issued,  but  the 
name  and  designation  of  the  police  ofl&cei'  or  other  person  who 
was  to  execute  the  warrant  was  inadvertently  omitted  and  the 
space  in  the  printed  form  intended  for  this  purpose  was  left 
blank.  The  warrant  appears  to  have  been  made  over  to  the 
Assistant  Court  Inspector  who,  by  an  endorsement,  sent  it  to 
the  Sub-Inspector  of  the  Thana,  and  not  to  the  officer  for  the 
time  being  in  charge  of  the  Thana.  When  the  warrant  reached 
the  Thana  the  Sub-Inspector  was  temporarily  absent  and  Head 
Constable  Muhammad  Hussain,  who  was  for  the  time  being  in 
charge,  proceeded  to  Gaman's  hoase  on  5th  February  191J  to 
execute  the  warrant  accompanied  by  Bahawal,  a  constable, 
Fateh  Ali  and  others. 

The  alleged  facts  on  which  the  charges  were  framed 
against  the  respondents  are  as  follows  : — 

It  is  said  that  in  execution  of  the  warrant  Mussammat 
Niamat  Bibi  was  found  and  was  apprehended  with  a  view  to 
producing  her  in  Court  in  accordance  with  the  warrant  ;  that 
on  Gamau's  cry  for  help  the  other  respondents  came  to  his  assist- 
ance ;  that  all  the  respondents,  who  are  14  in  number,  took 
possession  of  the  woman  by  force  ;  and  that,  in  the  fight  which 
thus  took  place,  the  two  police  officers,  Fateh  Ali  and  three  others 
on  one  side  and  three  of  the  respondents  on  the  other  side 
jeceived  injuries. 

The  Magistrate  came  to  no  finding  on  the  merits  but, 
taking  the  facts  as  alleged  by  the  prosecution,  he  held  that  the 
search  warr-ant  being  illegal,  the  action  of  the  respondents  does 
not  fall  within  the  pui'view  of  paragraph  I  of  section  99,  Indian 
Penal  Code,  and  that  they  are  therefoi'e  not  guilty  of  any 
offence.  He  accordingly  acquitted  the  respondents  on  this 
technical  ground. 

The  warrant,  which  was  defective,  did  not  give  authority  to 
the  Head  Constable  to  conduct  the  search  or  to  apprehend  the 
woman  and  there  is  no  doubt  good  authority  for  the  view  that 
the  respondents,  in  the  circumstances  alleged  by  the  prosecution, 
could  not  be  convicted  of  offences  falling  under  section  225  B 
and  section  332  of  the  Indian  Penal  Code,  but,  as  regards  the 
charge  under  section  147,  Indian  Penal  Code,  the  Magistrate 
seems  to  have  misunderstood  the  provisions  of  section  99, 
Indian  Penal  Code. 

The  Head  Constable  was  clearly  acting  in  good  faith  under 
the  colour  of  his  office  and  his  act  could  not  reasonably  have 
caused  the  apprehension  of  death  or  of  grievous   hurt.     Section 
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99,  Indian  Penal  Code,  provides  that  there  is  no  right  of  private 
defence  against  such  an  act  notwithstanding  that  the  act  may 
not  be  strictly  jastifiiible  bylaw.  Abdul  Gafur  y.  Empress  (\), 
Raman  Singh  v.  Empress  (2),  Empress  v.  Dalip  (3),  and  Empress 
V.  Puhot  Kotu  (4),  all  refer  to  cases  of  resistance  offered  to  acts 
not  strictly  justifiable  by  law,  but  done  in  good  faith  by  public 
servants. 

lu  Abdul  Gafur  v.  Empress  (1)  it  was  held  that  a  conviction 
under  section  186,  Indian  Penal  Code,  could  not  be  maintained, 
but  it  was  pointed  out  that,  if  the  person  obstructing  the 
execution  of  the  warrant  had  assaulted  the  public  servant,  he 
would  have  been  liable  to  punishment  under  section  352,  Indian 
Penal  Code. 

In  Baman  Singh  v.  Empress  (2)  it  was  held  that  a  convic- 
tion under  section  353,  Indian  Penal  Code,  could  not  be  main- 
tained but  the  accused  were  convicted  of  rioting  under  section 
147,  Indian  Penal  Code. 

In  Empress  v.  Dalip  (3)  it  was  held  that  a  conviction  under 
section  332,  Indian  Penal  Code,  could  not  be  maintained,  but 
that  the  accused  might  properly  be  convicted  under  sections  147 
and  323,  Indian  Penal  Code. 

In  Emjyt'ess  v.  Piikot  Kotu  (4)  an  acquittal  was  set  aside 
with  special  reference  to  section  99,  Indian  Penal  Code,  and  the 
case  was  remanded  for  disposal  on  the  merits. 

Behi  Singh  v.  Empress  (5)  and  16  P.  B.  1904  (Criminal) 
{Muhammad  Bakhsh  v.  Emperor^  (6)  are  cases  relating  to 
escape  from  arrest  effected  under  defective  warrants.  In  the 
former  criminal  force  had  been  used  and  convictions  under 
sections  225  B  and  353,  Indian  Penal  Code,  were  set  aside,  and 
in  the  latter,  in  which  theie  was  apparently  no  assault,  the 
conviction  under  section  225  B  was  set  aside.  It  is  true  that  in 
these  two  cases  there  was  no  conviction  under  section  823  or 
section  352,  Indian  Penal  Code,  but  the  liability  of  the  accused 
to  punishment  under  these  sections  and  the  provisions  of  section 
99,  Indian  Penal  Code,  were   not  referred  to  or  considered. 

In  view  of  these  authoaties  and  of  the  express  provisions 
of  section  99,  Indian  Penal  Code,  the  respondents  in  the  present 
case  cannot  be  held  to  be  protected  by  a  right  of  private 
defence.  They  cannot  be  convicted  under  sections  225  B  and 
332,  Indian  Penal  Code,  but,    if   the    prosecution    can    establish 


(1)  (1896)  I.  L.  R.  23  Cal  896.  (4)  (1896)  I.  L.  R.  19  Mad.  349. 

2   (1900)  I.  L.  R.  28  Cal.  411.  (5)  (1901)  I.  L.  R.  28  Cal.  399. 

(3   (1896)  I.  L.  R.  18  All.  246.  (6)  16  P.  R.  1904  (Cr.). 
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that  hurt  was  caused,  and  that  the  causing  of  hurt  was  a 
common  object  of  the  respondents,  the  respondents  would  be 
liable  to  punishment  under  section  147,  Indian  Penal  Code,  or, 
if  it  were  found  that  hurt  was  caused  by  less  than  five  persons, 
the  persons  who  caused  hurt  would  be  liable  to  punishment 
under  section  323,  Indian  Penal  Code. 

We  accordingly  set  aside  the  acquittal  of  all  the  respon- 
dents, except  Nur  Mahi,  and  as  against  all  the  respondents, 
except  Nur  Mahi,  we  diiect  that  the  case  be  restored  to  the 
Magistrate's  file  and  that  it  be  disposed  of  on  the  merits. 


No.  17. 

Before  Hon.  Mr.  Justice  Shah  Din. 

BAHAWAL— (Convict)— APPELLANT 

Versus 
KING-EMPEROR— RESPO]S'DE:sT. 

Criminal  Appeal  No.  213  of  1913. 

Indian  Penal  Code,  section  75,  as  amended  by  Act  III  of  1910 — 
enhanced  punishment — previous  conviction  in  a  Native  State. 

Held,  that  in  awarding  punishment  for  an  offence  punishable  under 
Chapter  XVII.  of  Indian  Penal  Code,  a  previous  conviction  for  a  like 
offence  in  a  Native  State  cannot,  under  Section  75  of  the  Penal  Code,  as 
amended  by  Act  III  of  1910,  be  taken  into  consideration,  where  it  is  not 
shewn  that  the  State  Court  was  "acting  under  the  general  or  special  authority 
of  the  Governor  General  in  Council  or  of  any  Local  Government ". 

Appeal  from  the  order  of  Bai  Bahadur  Tilok  Chand,  Magistrate, 
1st  class,  Fazilka,  District  Ferozepur,  dated  the  7th  January 
1913. 

Kanwar  Narain,  for  appellant. 
Nemo,  for  respondent. 
The  judgment  of  the  learned  Judge  was  as  follows  : — 

Ifif^  Aryril  1913-  Shah  Din,   J. — The  facts  of  this  case   are  stated  in  suffici- 

ent detail  in  the  judgment  of  the  Magistrate  in  the  case  of 
Crown  versus  Nura,  decided  by  him  on  the  19th  August  1912, 
and  also  in  my  judgment  in  Criminal  appeal  661  of  1911,  which 
was  decided  on  the  31st  January  last. 

1  have  referred  to  the  evidence  of  Lai  Singh  and  Ishar 
Singh,  Jats  of  Mauza  Bodiwala,  and  Nihal  and  Suja,  residents 
of  Mauza  Punu  Khera,  and  Eajja,  lambardar  of  Ina  Khera  ;  and, 
in  my  opinion,  that  evidence  conclusively  proves  that  the  appel- 
lant stole  the  camels  belonging  to  the  complainant  along  with 
Nura,    alias  Muhammad,    whose    conviction  has  already  been 
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upheld   by   me.     I  accordingly   maintain    the   appellant's    con- 
viction under  section  380,  Indian  Penal  Code. 

As  regards   the     sentence,   the   Magistrate   has  taken   into 
consideration  the  appellant's  two  previous  convictions  :  one  under 
Section  457,  Indian  Penal  Code,  on  the  5th  March  1907,  when  he 
was  sentenced  to  two  dozen  stripes  by  the  Sub-Divisional  Magis- 
trate at  Fazilka,  and  the  other  on   the    5th   July    1909   for   the 
offence  of  theft  in  the  Bikanir  State,  when  he  was    sentenced  by 
a  Criminal  Court  at  Suratgarh  in  Bikanir  to  two  yeai's'  rigorous 
imprisonment.     It    is   not  clear  whether   the    Bikanir    Court, 
which  tried   and   convicted   the  appellant,   was  "  acting   under 
the  general  or   special   authority  of   the   Governor- General   in 
Council  or  of  any  Local    Government";  and   therefore    under 
Section  75  of    the  Indian  Penal   Code,  as    amended    by  Act   III 
of  1910,  the  Magistrate  was  not  justified   in   taking   into    consi- 
deration the  second  conviction  of  the  appellant  with  a   view  to 
impose  upon  him  an  enhanced  sentence.     The  sentence   of   five 
years'  rigorous  imprisonment  passed  on   the    appellant   by   the 
Magistrate  is,  in  my  opinion,  too  severe. 

While,  therefore,  maintaining  the  conviction  of  the  appellant, 
I  reduce  the  sentence  to  one  of  two  years'  rigorous  imprison- 
ment, including  two  months'  solitary  confinement. 
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No.  18. 

Before  Hon.  Mr.  Justice  Kensington  and  Hon.  Mr.  Justice 

Shah  Din. 

CHUHA  -(Convict)— APPELLANT 
versus 
CROWN-RESPONDENT. 
Criminal  Appeal  No.  166  of  1913. 
Murder  case — death  sentence — Compensation  to  deceased's  heir. 

Where,  in  passing  sentence  of  death,  the  Sessions  Judge  also  imposed 
fines  on  the  accused  and  directed  that  when  realised  the  amount  should  be 
paid  to  the  nearest  heirs  of  the  deceased. 

Held,  that  the  order  was  open  to  objection  in  that  no  evidence  appeared 
to  have  been  taken  to  shew  that  the  accused  were  in  a  position  to  pay  the 
fines  and  that  an  order  for  compensation  to  the  nearest  heirs  Avithout 
specifying  who  those  heirs  were  is  not  a  sufficient  compliance  with  the  law. 
The  usual  practice  of  the  Chief  Conrt  is  to  avoid  the  imposition  of  fines 
where  death  sentences  have  been  given. 

17  P.  R.  1898  {Empress  v.  Saif  AH)  (1)  and  57  P.  R.  1£05  {Narpat  Bai 
V.  King-Emperor  (2),  referred  to. 


(1)  17  P.  R.  1898  {Cr.)  (F.  B.).  (2)  57  P.  R.  1905  (Cr.). 
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Appeal  from  the  order  of  H.  Scott-Smith,  Esquire,  Sessions  Judge, 
Ferozepore  Division,  dated  the  Slst  January  1913. 

Nemo,  for  appellant. 

The  portion  of  the  judgment  material  for  this   report   was 
delivered  by — 
19th  April  1913.  Kensington,  J.  ***** 

The  learned  Sessions  Judge  has  further  sentenced 
the  appellants  Lali  and  Chanan  Singh  to  fines  of  Rs. 
200  each,  directing  that,  if  the  fines  ai-e  realized,  Rs.  200 
shall  be  paid  to  the  nearest  heirs  of  Kapura  and  Rs.  2C0  to  the 
nearest  heirs  of  Ram  Singh.  This  subsidiary  order  is  open  to 
two  objections.  In  the  first  place  no  evidence  has  been  taken 
to  shew  that  the  appellants  in  quesiou  can  pay  the  fines 
imposed,  and  in  the  second  place  an  order  of  compensation  to 
the  nearest  heirs  without  specifying  who  those  heirs  may  be 
is  not  a  sufficient  compliance  with  the  law.  The  Full  Bench 
ruling  17,  P.  B.  1898  {Empress  v.  Saif  Ali)  (1)  is  authority 
for  saying  that  an  order  of  the  kind  would  require  a  remand 
to  make  it  clear  whether  the  deceased  Ram  Singh  and  Kapura 
have  left  heirs  as  specified  in  Act  XIII  of  1855,  and  further 
reference  may  be  made  to  57,  P.  B.  1905  (Narpat  Bai  v.  Ki7ig- 
Emperor)  (2).  Besides  this  technical  difficulty,  we  are  unwil- 
ling to  depart  from  the  usual  practice  of  this  Court  which  is  to 
avoid  the  imposition  of  fines  where  death  sentences  have  been 
given.  On  both  these  grounds  we  think  it  better  to  set  aside 
the  order  of  fines  and  compensation  to  relatives.  All  three 
appeals  are  otherwise  dismissed. 


No.  19. 

Before  Eon.  Mr.  Justice  Kensington  and  Bon.  Mr.  Justice 

Shah  Din. 
BASAN  AND  ANOTHER— PETITIONERS 

Versus 
_       CROWN,  THROUGH  MANA -RESPONDENT. 

Criminal  Revision  No.  1014  of  1912. 

CaTial  Act,  1873,  section  70  (4),  authorised  distribution  of  water. 

A  landlord,  who  had  prevented  his  tenant  from  sharing  in  the  water 
supply,  was  convicted  under  section  70  (4)  of  the  Canal  Act  for  interference 
with  the  authorised  distribution  of  water.  It  was  contended  for  the  crown  on 
revision  that  the  contract  between  the  landlord  and  the  Canal  Department 
must  be  deemed  to  have  been  transferred  pro  tanto  to  the  tenant  and  that  the 

(1)  17  P.  R.  1898  {F.  B.)  (Cr.).  (2)  57  P.  R.  1905  (Cr.)- 
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landlord's  act  was,  therefore,  an  interference  mth  the  authorised  distribution 
of  water. 

Held,  that  the  water  question  was  a  matter  of  private  contract  between 
the  landlord  and  his  tenant  and  that  there  was  no  interference  with  the 
distribution  authorised  by  the  Canal  Department  and  that  no  offence  had  been 
committed  under  the  Canal  Act. 

Petition  for  revision  of  the  order  of  M.  M.  Currie,    Esquire,  District 
Magistrate,  Ferozepore,  dated  tJie  2bth  day  of  April  1912. 

Balwant  Rai,  for  petitioners. 

Assistant  Legal  Remembrancer,  for  respondent. 

The  order  referring  the  case  to  a  Bench  was  passed  by — 

Chevis,  J. — Basan  and  Premu  have  been  convicted  of  an  2oth  Oct.  1912. 
offence  under  section  70,  Cauils  Act  of  1873,  and  sentenced  each 
to  pay  a  fine  of  Rs.  15.  The  facts  found  are  that  Basan  let  a 
portion  of  his  land  to  Thana  as  tenant,  and  that  he  and  his  sou 
Premu  then  prevented  Thana  from  getting  his  share  of  water 
from  the  water- course. 

The  question  is,  whether  such"au  act  constitutes  intei'ference 
with  the  authorized  distribution  of  water  from  the  water-course 
— see  section  70  (4)  of  the  Act. 

The  leax-ned  Goverament  Advocate  refers  to  section  32  (;^) 
(e)  and  argues  that,  though  the  Canal  authorities  had  not  fixed 
any  turns  for  irrigation  as  between  Basan  and  his  tenant,  the 
contract  between  G-overnment  and  Basan  as  to  the  supply  of 
canal  water  to  Basan's  land  was  transferable  and  should  be 
presumed  to  have  been  transferred  when  Basan  made  over  a 
part  of  his  land  to  the  tenant  for  cultivation.  On  the  other 
hand,  it  is  argued  for  the  petitioners,  Basan  and  Premu,  that  the 
"  authorized  distribution "  spoken  of  in  section  70  (4)  refers 
only  to  such  distribution  as  has  been  expressly  made  by  the 
Canal  authorities,  and  that  any  further  distribution  between 
Basan  and  his  tenant  was  a  matter  of  private  contract,  breach  of 
which  merely  entitles  the  tenant  to  bring  a  civil  claim. 

No  rulings  are  forthcoming  on  either  side,  and  as  the 
matter  is  not  free  from  difficulty  and  not  unimportant,  I  refer  it 
to  a  Division  Bench. 

The  judgment  of  the  Division  Bench  was  delivered  by  — 

Kensington,  J. — The   general  facts  of  this  case   have   been     23rd  April  1913 
sufficiently  stated  in  the  order  of  reference  to  a  Division    Bench. 
They     might  well   have     been     given   more    precisely   by   the 
Magistrate  and  the   District   Magistrate's   order    on    appeal  is 
exceedingly    curt.      We    understand    that    the      complainant 
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Thana  is  a  non- proprietor,  who  has  been  cultivating  the  land  of 
the  petitioners  for  some  years  as  a  tenant  paying  batat.  He 
quarrelled  with  the  petitioners  during  1911  and  the  matter  was 
eventually  settled  by  an  arrangement  that  he  should  continue 
to  cultivate  a  reduced  area  of  some  14  bigahs  for  another  year. 
There  is  no  lease  or  certainty  about  the  conditions  as  to  canal 
water  between  him  and  the  petitioners,  but  it  seems  certain  that 
he  was  not  authorised  by  the  Canal  department  to  receive 
water  as  a  matter  of  right. 

It  may  be  taken  for  the  purposes  of  this  case  that  the 
petitioners  prevented  Thana  from  sharing  in  their  water  supply. 
We  cannot  hold  that  any  offence  was  constituted  thereby  under 
section  70  (4),  Act  VIII  of  1873,  even  when  read  with  section 
32  (e).  The  water  question  was  a  matter  of  private  contract 
between  complainant  and  petitioners,  and  the  former's  remedy, 
if  any,  for  breach  of  contract  was  by  civil  suit.  There  is  no 
proof  of  disturbance  by  petitioners  of  the  distribution  authorised 
between  them  and  the  Canal  department. 

Looking  at  the  matter  in  this  light  we  must  accept  the 
revision.  The  convictions  of  the  two  petitioners  (father  and 
son)  are  set  aside.  They  are  acquitted  of  any  offence  under  the 
Canal  Act,  and  their  fines  of  Rs.  15  each  will  be  refunded,  if 
paid. 
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No.  20. 

Before  Eon.  Mr.  Justice  Kensington, 

CROWN^ 

Versus 
NANAK  CHAND— (Accused). 

Criminal  Revision  No.  459  of  191ii. 

Weights  and  measures— standard  veights—Act  XXXI  o/ 1871,  Indian 
Penal  Code,  section  266,  joint  trial — illegality  of. 

Where  the  Police  sent  up  68  different  persons  under  separate  chalans  for 
fraudulent  possession  of  false  weights  and  measures  and  the  Magistrate 
recorded  the  prosecution  evidence  in  one  case  only  and  put  on  the  record  a 
joint  reply  purporting  to  be  on  behalf  of  all  the  68  accused  and,  looking  upon 
this  as  a  confession  of  guilt,  convicted  all  the  said  persons. 

Held,  that  the  joint  defence  of  the  68  persons  could  not  be  read  as  an 
admission  of  fraudulent  intent  which  is  an  essential  element  in  section  266, 
Indian  Penal  Code,  and  the  procedure  adopted  by  the  Magistrate  was 
illegal. 

Semble,  the  conviction  was  also  bad  in  that  comparison  of  the  weights 
and  measures  used  had  not  been  made  with  any  standard  weights,  the  Govern- 
ment having  published  no  rules  or  tables  of  equivalents  under  Act  XXXI  of 
1871,  and  until  a  set  of  standard  weights  is  provided  for  purposes  of 
comparison  it  is  impossible  to  say  with  accuracy  whether  any  particular  set 
of  bazaar  weights  differs  so  widely  from  that  standard  as  to  justify  an 
inference  of  fi-aud. 

Cases  repofrted   by    S.  S.  Harris,   Esquire,    Sessions  Judge    of  the 
Hissar  Division,  loitJi  his  No.  88-/.  of  12th  February  1913. 

Nemo,  for  Crown. 

Manohar  Lai  and  Hari  Chand,  for  accused. 

The  facts  of  this  case  are  as  follows  :  — 

On  receipt  of  a  post  card  from  one  Rameshar  Nath, 
the  Deputy  Commissioner,  Hissar,  directed  the  Police  to 
take  action.  The  Thanadar  of  Badhlada  went  to  the 
Budhlada  Mandi,  with  the  Lambardars  and  Chaudhris  of  the 
Mandi  on  30th  April  1912  and  seized  the  weights  of  68  persons, 
and  on  weighing  them  made  out  a  list  showing  the  differences 
existing  in  each  weight  and  chalaned  each  of  the  68  persons 
separately. 

The  accused,  on  conviction  by  Munahi  Zaka-ud  Din  Khan, 
exercising  the  powers  of  a  Magistrate  of  the  1st  class  in  the 
Hissar  district,  was  sentenced  by  oixler,  dated  12th  July  1912, 
under  section  266  of  the  Indie  n  Penal  Code  to  a  fine  of  Rs.  10, 
or  to  15  days'  simple  imprisonment  in'default. 
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The  proceedings  are  forwarded  for  revision  on  the  following 
grounds  : — 

Under  Act  XXXI  of  1871,  an  Act  regulating  weights  and 
measures  of  capacity,  it  does  not  appear  whether  any  Govern- 
ment Notifications  have  been  issued,  nor  whether  there  are  any 
standard  weights  in  this  district.  On  enquiry  from  the  Deputy 
Commissioner,  a  reply  has  been  received  that  there  are  no 
standard  weights  in  this  district.  It  does  not  appear  against 
which  weights  the  Sub-Inspector  weighed  the  weights  of  the 
accused.  It  seems  to  this  Court  that  3  P.  W.  R.  (Cr.)  102, 
SobJia  V.  Groivn  (1)  (Criminal  Petition  No.  439  of  1902)  applies 
to   the  facts  of  this  case.     See  also  Emperor  v.  Miyapyan  (2). 

There  is  no  evidence  of  fraud  or  that  the  accused  knew 
that  his  weights  were  false. 

In  the  present  case,  accused  Nanak  Chand  had  two  weights 
of  one  maund  each,  one  is  said  to  have  been  1^  chhatak  and  the 
other  2|  chhataks  less.  But,  as  already  stated,  it  is  not  known 
what  the  weight  was  against  which  it  was  weighed.  There 
beino"  no  standard  weights  in  this  district,  it  is  not  possible  that 
they  were  weighed  against  any  standard  weight. 

I  submit  the  record  of  this  case  for  the  orders  of  the 
Hon'ble  the  Judges  of  the  Chief  Court  with  a  recommendation 
that  the  order  of  the  Magistrate  be  set  aside  and  the  fine  of 
Rs.  10,  which  has  been  paid,  be  refunded. 


The  order  of  the  learned  Judge  was  as  follows  : — 

19^^  April  1913.  Kensington,  J. — There  are  before  me  68  Criminal  Revisions, 

Nos.  459  to  526,  which  may  all  be  dealt  with  by  one  general 
order.  The  petitioners  are  shop-keepers  and  traders  of 
different  classes  belonging  to  the  small  town  of  Budhlada  who 
have  been  convicted  under  section  266,  Indian  Penal  Code,  of 
using  short  weights.  Sixty-seven  of  them  have  been  fined 
Rs.  10  each  and  one  Kanhaya,  son  of  Patram  (Criminal  Revision 
No.  511),  has  been  fined  Rs  5.  The  Sessions  Judge  has 
recommended  that  the  whole  of  the  convictions  be  set  aside. 

Information  was  given  to  the  Tahsildar  by  an  informer  to 
the  effect  that  short  weights  were  being  commonly  used  and 
enquiry  was  then  made  by  the  Sub-Inspector  of  Police  under 
orders  from  the  District  Magistrate  and  District  Superintendent 
of  Police.  Section  153,  Criminal  Procedure  Code,  specially 
authorises  an  inspection  of  weights  and  measures  by  the 
officer  in  charge  of  the  police  station,  and  to  that  extent  there  is 
no   objection  to   the   procedure    adopted.     The   Sub-InspectOr 

(1)  3  P.  W.  R.  (Cr.)  1908.  (2)  (1908)  9  Cr.  L.  J.  R.  415. 
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reported  some  6  weeks  later  that  68  persons  were  found  in 
possession  of  weights  above  or  below  the  standard,  the  inference 
being  that  double  sets  of  weights  were  used  for  purposes  of 
buying  and  selling.  On  this  the  District  Magistrate  ordered 
prosecutions  and  6S  separate  cases  were  start-.d. 

The  procedure  adopted  by  the  first  class  Magistrate  who 
tried  the  cases  was  to  take  the  prosecution  evidence  on  one  case 
only.  This  evidence  consisted  of  vet  y  brief  statements  by  the 
Sub-Inspector  and  by  two  persons  who  had  been  present  at  his 
enquiry.  A  joint  reply  purporting  to  be  on  behalf  of  all  the 
accused  was  then  put  in,  headed  as  being  a  statement  on  solemn 
afiBrmation,  with  reference  to  the  lists  of  weights  found  by  the 
Sub-Inspector  to  be  wrong.  The  Magistrate  treated  this  joint 
statement  of  all  the  accused  as  being  a  confession  of  guilt  and 
thereupon  proceeded  to  conviction  and  sentence. 

As  a   matter  of  fact  3   of   the    weights  only  were  found  to  ^ 

be  excessive  to  some  extent  and  2  of  the  3  persons  concerned 
Were  not  found  to  also  have  short  weights.  There  is  therefore 
no  evidence  at  all  of  any  general  practice  of  keeping  double 
sets  of  weights  for  pui-poses  of  buying  and  selling.  Farther  in 
the  separate  cases  the  statements  of  each  accused  were  not 
taken  in  such  a  way  as  to  afford  them  any  real  opportunity  of 
explaining  such  errors  as  were  brought  to  light.  All  that  they 
have  professed  to  say  is  that  their  explanations  were  given  iu 
the  joint  statement.  When  that  joint  statement  is  considered 
it  does  not  appear  that  the  accused  made  any  such  confession 
of  guilt  as  the  Magisti'ate  sujiposed.  All  that  they  said  was 
that  some  10  yeai's  before  their  weights  had  been  tested  and 
found  correct  and  that  possibly  some  of  these  old  weights  had 
to  some  extent  worn  down  by  use  while  in  the  case  of  newer 
shops  the  weights  used  had  been  bought  from  shops  in  Delhi 
and  elsewhere.  From  the  manner  in  which  the  trial  was  held 
it  cannot  be  said  that  each  of  the  petitioners  was  given  a 
reasonable  opportunity  of  explaining  his  case,  and  1  am  obliged 
to  say  that  the  method  of  joint  trial  was  so  irregular  that  the 
convictions  cannot  be  allowed  to  stand. 

Apart  from  this  legal  difficulty  there  are  two  further 
considerations  of  importance  which  make  it  necessary  far  me  to 
interfere.  In  the  first  place  it  is  clear  from  the  enquiry  made 
by  the  Sessions  Judge  from  the  Magistrate  on  the  presentation 
of  petitions  for  revision  that  the  Sub -Inspector  had  no  standard 
weight  before  him  with  which  to  make  comparison.  So  far  as 
can  be  made  out  from  the  very  brief  record  of  the  case  he 
assumed  that  the  weighi.s  of  same  one  ol'  mure  shop-keepers 
Were   correct  and   tested  the  remaining   weights  by  comparison 
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with  these.  There  is  nothing  to  show  that  the  weights  which 
were  assumed  to  be  correct  really  were  so.  In  the  second 
place  it  is  a  matter  of  common  notoriety  that  no  one  is  able  to 
say  very  precisely  what  the  standard  weight  in  use  really  is  in 
any  one  particular  place.  Government  has  so  far  published  no 
rules  or  tables  of  equivalents  under  A.ct  XXXI  of  1871  and  the 
only  definite  provision  of  law  contained  in  that  Act  is  that  by 
sections  2  and  3  thepiimary  unit  of  weight  is  a  seer  correspond- 
ing with  the  French  kilogramme,  which  is  understood  to  repre- 
sent approximately  2  J  British  pounds.  The  corresponding  weight 
of  a  kilogramme  has  not  been  given  and  traders  can  hardly 
be  expected  to  know  with  any  accuracy  Avhat  precise  weight 
is  intended.  If  the  kilogramme  standard  is  adopted  the 
maund  of  40  seers  weighs  about  83  lbs.  British,  which  is  not 
the  maund  ordinarily  used  in  the  Punjab,  while  for  practical 
use  a  seer  is  taken  to  be  the  equivalent  of  either  2  lbs.  British 
or  80  tolas.  It  is  believed  that  the  80  tolas  equivalent  works 
up  to  a  maund  of  82^  lbs.  But  until  a  set  of  standard  weights 
is  provided  for  purposes  of  comparison  it  is  impossible  to  say 
with  accuracy  Avhether  any  particular  set  of  bazaar  Aveights 
differs  so  widely  from  that  standard  as  to  justify  an  infeience 
of  fraud. 

Looking  through  the  lists  of  incorrect  weights  given  on 
the  record  it  is  observed  that  there  are  considerable  variations 
from  one  tola  in  the  smaller  weights  of  a  quarter-and-half  a 
seer  up  to  as  much  as  40  tolas  in  the  maund  (in  one  particular 
case).  How  far  these  deficiencies  represent  an  actual  shortage 
of  weight  cannot  be  determined  until  comparison  is  made  Avith 
standard  weights,  and  some  reasonable  allowance  should  in  any 
case  be  made  for  Avear  and  tear  and  for  the  rough  and  ready 
methods  of  bazaar  shop-keepers.  It  is  probable  enough  that 
the  same  sort  of  variations  would  be  discovered  if  a  similar 
raid  was  niacle  without  warning  on  the  shops  of  almost  any 
bazaar  in  ISTorthern  India,  but  it  does  not  necessarily  follow  that 
the  Bhop-keepers  use  these  erratic  weights  with  the  deliberate 
intention  of  fraud.  The  variations  of  local  custom  also  in  the 
matter  of  using  kacha  and  jpakka  Aveights  ai-e  endless  and  are 
well  understood  as  a  general  rule  by  both  buyers  and  sellei'S. 

The  difficulties  in  the  Avay  of  a  general  prosecution  of  the 
kind  have  been  stated  at  some  length  so  as  to  give  the  District 
authorities  assistance  in  the  event  of  further  proceedings  being 
taken.  So  far  as  the  present  cases  are  concerned,  it  must  be  said 
that  the  various  trials  have  not  been  held  with  sufficient  care 
to  justify  the  present  convictions.  The  procedure  by  way  of 
joint  trial   is  not   fair     to   the    petitioners  and    the     evidence 
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recorded  does  not  establisli  their  guilt.     Tlie  most   that   cau  be 
said    is  that    there     is    a     certain    amount     of    suspicion     as 
regards     some     at    any  rate   among     them,    but     their    joint 
defence  cannot   be  read  as    an   admission   of  fraudulent    intent 
which  is  an  essential  element  in  section    266,  Indian  Penal  Code. 
On   that  ground  the  whole   of  these   68   revisions   are  allowed. 
The   convictions   of  the  petitioners   are  set  aside    and  their  fines 
will   be  refunded,    if   paid.     I   do  not  pass    orders  of  acquittal. 
The   petitioners     are   discharged   because   the     trial  has   been 
irregularly  held,  and  it  will  be  open  to  the  District  Magisti  ate  if 
he  so  desires  to  proceed  against  such  of  them  as  may  on  further 
enquiry  be  found  to  be  using  weights  much  below  the  prescribed 
standard.     It  is  very  necessary  if  any  farther    action  is  taken  to 
obtain  standard   weights  for  purposes   of  comparison.     I  do  not 
wish  to  tie  the  hands  of  the    District  Magistrate   in  any  way  but 
I   make    the   suggestion  to  him  that  the   object  in  view  will  be 
suflBciently  attained  if  some  3  or  4  only  of  the  principal  offenders 
are   proceeded  against   after   obtaining    standard    weights.     It 
would,  I  think,    also   be    only  fair   to   give   a  general  warning 
beforehand     to    the   shop-keepers   that   their  weights    must  be 
compared   with  the    standard  to  be  provided.     The   Magistrate 
who  tried  the  present   cases  himself  recommended  that  measures 
of  the  kind  should   be  taken  for  the  future   at  the  request  of  the 
petitioners   themselves.     This   goes    to  show  that  he  recognised 
the   diflBculties   under  which  work  is  carried  on  in  the  bazaar  in 
the   absence  of   any  definitely   prescribed  system  of  weights  and 
measures.     The  real  necessities  of   the   case   will   probably   be 
met  by  providing  proper  facilities  for  comparison  and  by  issuing 
a  general  warning  to  be  followed   only  by  prosecution  in  a  few 
more  flagrant  cases  where  the  instructions  are  disregarded. 


No.  21. 


Before  Hon.  Sir  Arthur  Reid,  Kt.,    Chief  Judge,  and 
Hon,    Mr.  Justice  Beadon. 

BOGI— (Convict)— APPELLANT 

Versus 

CROWIs^— RESPONDENT. 

Criminal  Appeal  No.  698  of  1912. 

Criminal  Procedure  Code,  section  3o — concurrent  sentences. 

tield,  that  a  sentence  of  imprisonment  to  run  concurrentl}'  ■with  a 
sentence  of  transportation  for  life  is  not,  in  view  of  the  provisions  of  section 
o5  of  the  Code  of  Criminal  Procedure,  illegal. 
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Appeal  from     the   order   of   H.    Scott-Smith,     Esquire^    Sessions 
Judge,  Ferozepore  Division,  dated  the  1th  Vctoher  \.d\2. 

Nemo,  for  appellant, 

Government  Advocate,  for  respondent. 

The   portion   of  the  judgment   material   for  this  report  was 
delivered,  by — 

\st  May  1913.  Beadon,  J. — Under   section  325,   Indian  Penal  Code,    Bogi 

has  been  sentenced  to  two  years'  rigorous  imprisonment  to  run 
concurrently  with  the  sentence  of  transportation  for  life.  In 
Criminal  Appeal  No.  698  of  1912  a  doubt  was  expressed 
whether  a  term  of  imprisonment  could  run  concurrently  with  a 
term  of  transportation  but  the  point  was  not  definitely  decided. 
After  further  consideration  we  are  of  opinion  that,  in  view  of 
the  provisions  of  section  35  of  the  Code  of  Criminal  Procedure, 
the  learned  Sessions  Judge's  order  directing  the  two  sentences 
to  run  concurrently    is  not  illegal. 

We    accordingly    maintain   the   conviction  and   sentences 
and  dismiss  the  appeal. 

No.  22. 

Bffore  Hun.  Mr.  Justice  Rattigan  and  Hon.  Mr.  Justice 
8cott- Smith. 

CROWN 

Versus 

KANSHI  RAM— (Accused). 

Criminal  Revision  No.  75  of  1913. 

Criminal  Procedure  Code,  sections  497,  499,  51^— surety  for  appearance 
of  accused  before  the  Police. 

Held,  that  -where  an  accused  person  is  released  by  an  officer  in  charge 
of  a  police  station  under  section  497,  Criminal  Procedure  Code,  such 
officer  has  power  to  make  it  a  condition  of  the  bond  that  the  accused  person 
shall  attend  before  the  police  at  the  time  and  place  mentioned  in  the  bond, 
and  that  if  he  fails  to  so  attend  and  a  Magistrate  of  the  first  class  is  satisfied 
that  the  bond  has  been  forfeited,  any  person  bound  by  the  bond  can  be 
"ailed  upon  to  pay  the  penalty  thereof. 

In  the  matter  of  Chandra  Sekhak  Eai  {!)  referred  to. 

Case  reported   hij  Miles   Irving,  Esquire,  District  Magistrate^ 
Montgnmery. 

Mukeiji,  for  accused. 
Government  Advocate,  for  Crown. 

The  facts  of  this  case  are  as  follows  :  — 

Kanshi   Ram   was    surety  before    the     Police     that   Mii'a 
arrested  on  a  charge  of  burglary  would  appear  before  the  Police 

ri)  (1884       L.  R.       Cat.  77 
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or  Magistrate,  as  the  case  might  be  on  dates  to  he  communinated 
to  him  from  time  to  time  by  the  investigating  Police  officer 
or  Magistrate  as  the  case  might  be.  Mira  failed  to  appear 
before  the  Police. 

The  accused,  on  conviction  by  Mian  Siraj-ud-din,  exercising 
the  powers  of  a  Magistrate  of  the  first  class  in  the 
Montgomery  District,  was  sentenced  by  order,  dated  30th 
November  1912,  under  section  514  of  the  Criminal  Procedure 
Code,  to  forfeit  the  amount  of  his  security,  viz.,  Rs.  500. 

The  proceedings  are  forwarded  for  revision  on  the  following 
grounds  : — 

The  case  has  come  before  me  on  appeal  and  I  am  competent 
to  decide  it.  But  a  very  important  question  of  law  arises 
which  I  think  it  necessary  to  submit  to  the  Chief  Court.  There 
is  a  ruling  of  the  Calcutta  High  Court,  Criminal  Reference 
No.  142  of  1884,  reported  in  volume  XI,  p.  77  :  In  the  Matter 
of  Chandra  Sekhak  (1),  of  the  Indian  Law  Reports,  in  which 
it  is  clearly  laid  down  that  there  is  no  provision  in  the 
Criminal  Procedure  Code  authorizing  a  Police  Officer  to  take 
security  for  the  production  cf  any  person  before  the  police. 
There  appears  to  be  no  Punjab  ruling  on  the  subject  and  I 
hesitate  to  follow  this  ruling,  which,  1  humbly  think,  is  disput- 
able in  law  and  is  likely  to  have  the  worst  results  in  practice, 
without  i^ef erring  the  matter  to  the  Chief  Court. 

As  regards  the  question  of  law,  I  venture  to  point  out  that 
the  Code  is  silent  as  to  the  character  of  the  officer  before  whom 
appearance  can  be  enforced  by  bail  under  section  497.  Section 
497,  Criminal  Procedure  Code,  says  that  bail  can  be  taken 
for  an  accused's  appearance  "  as  hereinafter  provided."  But 
the  subsequent  sections  nowhere  say  that  the  appearance  must 
be  before  a  Court.  On  the  contrary  section  499,  distinctly 
applied  that  it  may  be  before  a  Police  officer  as  the  Police 
officer  is  given  power  to  dispense  with  attendance,  which  he 
could  not  do  if  the  attendance  was  before  a  Court.  Farther, 
the  second  clause  of  section  ',499,  seems  meaningless  if  the 
accused   cannot   be   bound   down   to    attend    except    before     a 

Court. 

The  effect  of  the  ruling  in  practice  would  be  that  when 
the  police  have  a  certain  amount  of  suspicion  against  a  man 
but  have  not  completed  the  investigation  they  will  no  longer 
be  able  to  release  him  on  bail  but  will  have  to  send  him  to  a 
Magistrate  and  obtain  a  remand.  This  will  not  be  to  the 
public  benefit. 


(1)  (1884)  I.  L.  R.  11  Cal.  77. 


76  CRIMINAL  judgments-No.  22.  [Record, 

In  conclusion,  I  would  point  to  the  difference  between 
release  on  bail  under  section  169  on  the  conclusion  of  an 
investigation  where  security  can  indeed  only  be  for  appearance 
before  a  Magistrate,  and  under  section  497,  during  the  course  of 
an  investigation. 

Order  of  the  Chief  Court — ■ 
8th  May  1913.  Rattigan,  J, — The  question   of  law  referred   to  this   Court 

by  the  District  Magistrate  is  whether  it  is  competent  to  an 
officer  in  charge  of  a  Police  station,  when  taking  action 
under  section  497  of  the  Criminal  Procedure  Code,  to  make  it  a 
condition  of  the  bail-bond  that  the  person  released  on  bail 
.shall  attend  before  the  police  at  the  time  and  place  mentioned 
in  such  bond.  In  the  present  case  one  Kanshi  Ram  executed, 
as  surety,  a  bail-bond  before  the  officer  in  charge  of  the  Police 
station  and  one  of  the  conditions  of  this  bond  was  that  one 
Mira,  who  had  been  aiuested  in  respect  of  a  non-bailable 
offence,  would  appear  either  before  the  Magistrate  or  the  police, 
as  the  case  might  be,  on  dates  to  be  communicated  from  time 
to  time  by  the  said  Police  officer  or  the  Magistrate.  Mira 
failed  to  appear  before  the  Police  officer  on  one  such  date,  and 
as  a  result  the  bond  was  declared  by  a  Magistrate  of  the  1st 
class  to  be  forfeited  and  the  surety  was  called  upon  to  pay  the 
amount  (Rs.  500)  due  upon  his  bond. 

It  was  argued,  on  appeal  before  the  District  Magistrate, 
that  there  was  no  provision  in  the  Criminal  Procedure  Code 
which  authorized  a  Police  officer  in  charge  of  a  Police  station 
to  take  security  for  the  attendance  before  the  police  of  a  person 
who  was  released  under  section  497  of  the  Code,  and  it  was 
contended  that  in  such  cases  the  bail-bond  must  be  limited  in 
its  scope  merely  to  appearance  before  a  Court.  In  support 
of  this  contention  reliance  was  placed  upon  a  ruling  of  the 
High  Court  of  Calcutta  reported  as  "  in  the  matter  of  Chandra 
Sekheh  (\)y  We  have  carefully  read  that  judgment  and  also 
the  statement  of  fact  which  precedes  it,  and,  as  far  as  we  can 
gather,  the  surety  in  that  case  undertook  to  produce  12  perons 
before  the  police  during  their  investigations.  Apparently 
these  12  persons  had  not  been  arrested  or  detained  by  the 
police  at  the  time  and  were  not  therefore  released  under  the 
provisions  of  section  497  of  the  Code.  If  such  was  the  case, 
the  authority  is  obviously  not  in  point.  If,  however,  the 
learned  Judges  intended  to  lay  it  down  as  a  general  proposition 
that  a  bail-bond  executed  in  accordance  Avith  the  provisions  of 
that  section  cannot   be    conditioned  for   the    appearance   of  the 

~  ^  (1)  (1884)  /.  L.  R,  11  Cat.  77. 
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accused    per.son   before  the   police    during   the    course    of   their 
investigation,  and  can  provide  merely  for  the  aapearauce  of   the 
accused  person  before  a  Ooicrt,  we    must,   with  every    deference, 
dissent  from  that  view.     In  our  opinion  the    wjrdingof    se3tion 
499,  and  of  section  5 14,  of  the    Code  make  it   abundantly    clear 
that  a  Police  officer  in  charge   of  a  Police   station  has    power  to 
make  it  a  condition  of  the    bond  that  the   accused   person  shall 
attend  before  the  police  at  the  time  and  place  mentioned  in  the 
bond,  and  that  if  he  fails  to  so  attend,  and   a  Magistrate   of  the 
first   class    is  satisfied  that    the  bond   has   been   forfeited,   any 
person    bound   by   the   bond   can    be    called  upon    to    pay   the 
penalty   thereof.     To  hold  that  in    such  cases   the    bond  can  be 
conditioned  merely  for  appearance  before  a    Court    would  render 
nugatory  the   provi.sions    which    enable  the    police  to  take    bail- 
bond  from  ac  -used  persons  during    the  course  of  thei'-  enquiries, 
and    would    moreover    make    meaningless    the   provisions    of 
section  499   and    section    514.     The    former   section   expressly 
provides  that  when  an   accused   person  is   released  on   bail,    the 
bond  shall    be  .  executed  by  one   or   moi'e  sureties  and   be   con- 
ditioned that  the  accused   person   shall   attend  at  the   time  and 
place  mentioned  in  the   bond,  and  shall   continue    so  to   attend 
until  otherwise    directed  by  the   Pi  dice  officer  or   Court,  as  the 
case  may  be.     Purthermoi^e,  if  every    such   bond  is    to  be   con- 
ditioned merely  for    appearance  before  a    Court,  it  would   have 
been   tmnecessary   to   make    provision  in   section    51 1,   for   its 
forfeiture    in    certain     cases    by    the    C  uirt    of    a    Presidency 
Magistrate  or  Magistrate  of  the  first  class,  hs  in   that  event  the 
bond  could  be  declared  forfeited   either   by    the    Couit    which 
took  the  bond,  or  by  the  Court  before  which  the   accused  person 
was  to  appear.     With  this   expression  of  opinion  we  direct  that 
the   record  be  returned   to  the  District   Magistrate   in  order  to 
enable  him  to  dispose  of  the  appeal  before  him. 

No.  23 

Before  Hon.  Mr.  Justice  Kensington. 

CROWN  THROUGH  JHANDA  SIXGH— (Compl.ux.uvt) 

Versus 
MUHAMMAD  DIX— (Accused). 
Criminal  Revision  No.  661  of  1913. 

Act  XIII  of  1859,  sections  2  and  3,  breach  of  contract  by  Artifices—- 
Specific  Relief  Act,  section  21(9). 

Held,  that  no  contract  can  be  enforced  under  Act  XTH  of  1859,  which 
involves  the  performance  of  a  continuous  duty  extending  over  a  longer 
period  than  three  years  from  its  date  and  that  where  such  a  contract  has 
been  entered  into  it  is  ultra  vires  and  cannot  be  enforced  for  any  lesser  period. 
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Held  also,  that  however  ingeniously  the  terms  of  a  contract  may  be  framed 
if  the  advances  are  in  point  of  fact  nothing  more  than  loans  subject  to  the 
conditions  that  the  borrowers  should  work  for  the  factory  and  not  transfer 
their  sei'vices  elsewhere  until  the  money  has  been  repaid,  such  a  contract 
could  not  be  enforced  under  the  Act. 

Held  further,  that  where  the  contracts  themselves  provided  a'  penalty 
on  breach,  it  was  not  competent  to  the  employer  to  adopt  an  alternative 
remedy  by  proceeding  in  terms  of  the  Act. 

9  P.  R.  1910  (Ganeshi  Lai  v.  Shngaii  Chand)  (1),  Empress  v. 
Dirgpal  (2),  Queen  Empress  v.  Rajah  (3),  referred  to. 

Case  reported  by   H.  A.  Rose,  Esquire,  Sessions  Judge  of  the  Siallcot 
Division,  ivith  his  No.  103  /.  of  loth  March  1918. 

Grokal  Cliand  Narang,  for  complainant. 

Muhammad  Iqbal,  for  accused. 

The  facts  of  this  case  are  as  follows  :  — 

Jhanda  Singh,  pi^oprietor  of  a  factory  knov\'n  as  the 
Victoria  Sports  Works,  Sialkot,  complains  that  on  19th 
April  1910  the  accused  accepted  an  advance  of  Rs.  59  from 
him  and  promised  to  work  for  five  years  as  a  ball-maker 
in  the  factory  and  so  executed  an  agreement,  but  on  17th 
October  1912  he  left  away  the  work.  Rs.  58-14-0  out  of  the 
advance  momey  is  due  from  him. 

The  accused  pleads  that  the  terms  of  the  agreement  were 
not  recorded  with  his  knowledge.  The  complainant  gets  work 
done  in  contravention  of  the  stipulations  in  the  agreement.  He 
deducts  wages.  He  dishonors  and  beats  the  accused  and  gets 
work  beyond  his  power.  He  bids  him  to  sew  with  twine  of 
swine  bristles. 

The  accused  was  directed  by  Shaikh  Miran  Bakhsh, 
exercising  the  powers  of  a  Magistrate  of  the  1st  class  in  the 
Sialkot  District,  by  order,  dated  21st  January  1913,  under  sections 
1  and  2,  Act  XIII  of  1859,  to  work  under  the  respondent  till 
15th  April  1915. 

The  proceedings  are  forwarded  for  revision  on  the  following 
grounds  : — 

It  appears  to  me  that  I  must  refer  these  6  applications  for 
revision  to  the  Chief  Court,  as  they  raise  several  questions 
under  the  Act  XIII  of  1?59.  The  facts  in  each  case  differ  in 
detail  but  certain  features  are  common  to  all  of  them. 

In  the  first  place  the  petitioners  all  entered  into  contracts 
of    personal    service    for  more  thau  3  years,  vis.,  for  5  years.     It 

(1)  9  P.  R.  {Cr.)  1910.  (2)  (1881)  I.  L.  R.  3  All.  744. 

(3)  (1892)  I.  L.  R.  16  Bom.  368. 
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is  not  suggested  that  they  entered  into  indentures  of  appi-entice- 

ship   and    as   a   contract  for  personal  service  or  "  a  contract  the 

perfox'mance  of   which  involves  the  performance  of  a  continuous 

duty  extending  over  a  longer  period  than  3  yea  -s  from  its  date  " 

cannot  be  enforced   by  civil  action   under  section  21  (g)  of  the 

Specific   Relief   Act,  I  think   the   present  contracts  were  on  the 

face   of  them  invalid  and  not  enforceable   after  3  years  from  the 

date   of   execution  in  each  case.     The  Honorary  Magistrate  has 

directed   petitionei\s    to   complete  their  5  years'  term  of  service, 

but  in   my  opinion   each   term  ought  to  be   reduced  hy  2  yeai\s 

in  any   event.     It  could    hardly   be   held     that  a   contract  not 

enforceable   at   Civil  law     could    be    enforced     by   a    Criminal 

prosecution.     The    workman   in    refusing   to   carry    out  such    a 

contract  would  have  the  "  lawful  excuse  "  that  his  contract    was 

an  illegal  one  and  void  under  section  21,  Specific  Relief  Act.  * 

Theie  is  authoxnty  for  this  view  in  Q»ee?«  Empress  v.  Rajah  (I), 
especially  page  371,  where  the  English  case  of  Banks  v. 
Crossland  is  leferred  to. 

This  point  was  not  raised  by  petitioner's  Counsel. 

The  next  point  i.s  the  principal  one  raised  by  petitioners' 
Connsel.  The  petitioners  have  one  and  all  entered  into  a 
contract  whereby  they  agree  to  repay  the  initial  loan  or 
advance  out  of  wages  earned.  In  form,  then,  the  loans  made 
to  them  were  secared  on  their  future  wages  and  not  directlj^ 
advances  made  on  account  of  work  which  they  had  contracted 
to  perform.  Still  in  substance  I  can  see  no  pi-actical  difference 
between  a  contract  to  icork  and  repay  an  advance  in  casJi  out  of 
the  wages  eanied  and  a  contract  also  to  loork  and  repay  an 
advance  in  kind,  i.e-,  by  the  labour  or  services  rendered.  And 
on  the  Avhole  this  appeals  to  be  the  view  of  the  authorities 
cited,  viz.,  Tauge  Joglii  v.  Hall  (2),  The  Queen  v.  Tuhi  Kanam  (3), 
but  I  can  find  no  ruling  on  the  precise  point  raised.  None  of 
the  cases  now  involved  resemble  the  one  reported  in  the  foot- 
note to  page  133  of  The  Queen  v.  Tulu  Kanam  (3),  the  advances 
made  were  to  be  x'epaid  out  of  the  wages  eai-ned  apparently,  as 
might  be  agreed  upon  by  the  ipai-ties  from  time  to  time.  The 
employer  might  possibly  have  deducted  all  the  Avages  eax^ned 
in  any  one  month  ixi  liquidation  of  the  advance  or  the  petitioners 
might  have  insisted  on  repaying  all  the  advances  out  of  their 
wages.  In  either  case  the  advance  being  wholly  paid  off 
no  px'oceedixig  under  the  Act  would  then  have  lain,  though  the 
employer  might  have  a  civil  remedy.  But  in  ixo  case  was  the 
advance  fully  repaid  or  exacted. 


(1)  (1892)  /.  L.  R.  16  Bovi.  368.  (2)  (1899)  I.  L.  R.  23  Mad.  203 

(3)  (1883;  /.  U  R.  7  Mad.  131  (p.  133). 
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Cases  Revision  Bat   in  the  cases  of  Muhammad  Din,  son  of  Allah  Bakhsh, 

^^^-  ^on  ?o  Muhammad  Din,  son  of  Nazam  Diu,  N"ur  Muhammad,  son  of 
383-24.  Fazal,  and  Feroz  Din  the  complainant  agreed  to  pay  a  monthly 
"  386-J4.  ^age,  and  he  has  deducted  a  proportionate  share  of  that  wage 
for  Sundays  on  the  ground  that  his  factory  is  closed  on  Sundays 
by  order  of  the  Collector.  It  is,  hoAvever,  admitted  on  his  behalf 
that  the  Collector's  order  was  passed  before  any  of  these  contracts 
were  made  This  being  so  it  ought  to  be  held  that  complainant 
agreed  to  }>ay  these  4  petitioners  a  monthly  wage  for  every 
month's  work,  excluding  Sundays,  because  he  knew  that  they 
would  not  be  allowed  to  work  on  Sundays.  The  agreements 
do  not  provide  for  any  deduction  on  account  of  the  conip\ilsory 
closing  of  the  factory  on  Sundays.  It  is  admitted  for  complain- 
ant that  deductions  from  the  wages  paid  were  made  on  account 
of  Sundays. 

I  recommend  then  that  the  Honorary  Magistrate's  oiders  in 
Revision  cases  Nos.  19,  20,  21  and  24  be  set  aside.  And  in 
cases  Nos.  22  and  23  1  recommend  that  the  periods  for  which 
petitioners  have  been  ordered  to  woik  be  reduced  by  2  years. 

The  petitioner's  Counsel  urges  that  the  restrictions  on  trade 
are  invalid,  but  as  the  Honorary  Magistrate  imposed  no  p  enalty 
on  that  ground,  so  that  point  need  not  be  consideted. 

Complainant's  Counsel  questions  the  competency  of  the 
Chief  Court  to  revise  any  order  under  Act  XIII  of  1859,  but  the 
Hi;^h  Courts  have  revised  various  orders  under  the  Act. 

The  petitioner  Fateh  Din  did  not  get  his  whole  advance  of 
Rs.  30  in  cash,  but  partly  in  kind,  as  he  received  a  tennis  bat, 
value  R.-;.  13,  in  pait  payment  of  the  advance.  There  is  no 
Truck  Act  in  India  and  I  cannot  see  how  this  fact  is  relevant. 
He  purchased  a  bat  for  Rs.  13  out  of  the  Rs.  30  advanced. 

The  separate  note  on  each  case  shows  the  terms  of  each 
contract. 


The  order  of  the  learned  Judge  was  as  follows  :  — 

I'Jth  May  1913  Kensington,   J. — There    are  before   me   six  sepai'ate   cases 

reported  by  the  Sessions  Judge  of  Sialkot  for  revision  of  order.'^ 
passed  by  an  Honorary  Magistrate  of  the  1st  class  under  sections  2 
and  3,  .Act  XIII  of  1859  (Breaches  of  contracts  by  artificers,  etc.). 
These  revisions  cover  the  cases  of  six  workmen  emplo^-ed  by  a 
factory  on  various  dates  between  Marcli  1910  and  April  1911  to 
work  under  conti^acts,  professing  to  be  framed  under  Act  XIII 
of  1859.  The  ages  of  the  men  at  the  time  of  contract  varied 
from    19  to  42.     They  contracted   to   work  for  five  years  at 
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specified  rates  of  daily  or  montlily  wages  and  in  each  case  it  was 
provided  that  the  factory  advanced  sums  of  from  Rs.  10  to 
Rs.  59  to  be  recovered  from  the  wages. 

The  six  petitioners  have  left  the  factory  on  various  dates 
between  August  and  November  1912,  and  on  applications  to  a 
Magistrate  they  have  been  directed  to  continue  working  for  th© 
factory  for  the  remainder  of  the  terms  of  five  years  expiring  on, 
certain  dates  in  1915  and  1916,  the  petitioners  being  further 
directed,  under  section  3  of  the  Act,  to  furnish  security  for  due 
performance  of  the  orders. 

The  learned  Sessions  Judge  has  pointed  out  one  fatal  defect 
which  invalidates  all  these  contracts.  By  section  21  (jj')  of  the 
Specific  Relief  Act  no  contract  can  be  specifically  enforced  the 
performance  of  which  involves  the  performance  of  a  contiliuous 
duty  extending  over  a  longer  period  than  three  years  from  its 
date.  There  is  a  similar  limitation  to  three  years  in  the  some- 
what analogous  case  covered  by  section  492  of  the  Indian  Penal 
Code.  The  Sessions  Judge  seems  to  have  been  of  opinion  that 
this  initial  difficulty  can  be  got  over  by  requiring  the  petitioners 
to  continue  working  under  their  contracts  for  the  period  of  three 
years,  but  it  does  not  appear  to  me  that  this  is  a  sound  view  of 
the  law.  The  general  provision  of  law  is  that  a  man  cannot  be 
treated  as  a  criminal  for  not  performing  a  contract  which  could 
not  be  enforced  against  him  by  a  Civil  process.  The  whole  of 
these  contracts  no^^  in  question  appear  to  me  to  be  absolutely 
unenforcible  by  a  Civil  process  even  up  to  the  limit  of  three 
yeai  s.  The  law  says  ]that  the  contracts  cannot  be  specifically 
enforced  at  all,  and  I  am  inclined  to  say  that  neither  the  Civil 
nor  theCriminal  Courts  would  have  any  discretion  to  enforce 
them  for  some  limited  period. 

The  Sessions  Judge  has  further  found  that  in  the  case  of 
four  of  the  petitioners,  to  whom  monthly  wages  were  guaranteed 
by  the  contracts,  there  has  been  a  flagrant  breach  of  conti'act  by 
the  factory  in  deducting  one-seventh  of  these  wages  on  account 
of  closure  of  the  factory  on  Sundays.  In  these  four  cases  he  has 
recommended  that  the  Magistrate's  orders  be  altogether  set  aside. 
In  the  remaining  two  cases,  where  the  contract  provided  for  daily 
wages  at  fixed  rates,  he  has  recommended  that  the  Magistrate's 
oi'der  should  be  modified  by  the  limitation  of  the  period  for 
which  the 'petitioners  have  to  woik  for  the  factory  to  three  years. 
For  the  reason  already  given  I  do  not  think  that  it  is  possible 
to  make  any  distinction  between  these  two  classes  of  cases. 

There  appears  to  me  to  be  a  still   further  difficulty  in  the 
way  of  the  .respondent,  owner  of  the  factory.     I  do  not  think  it 
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possible  to  distinguish  the  present  cases  from  that  discussed  in 
[)  P.  B.  1910  (Ganeshi  Lai  v.  Sliugan  Ghand)  (1),  in  which 
it  was  ruled  that  similar  orders  by  a  Magistrate  must  be  set 
aside  as  ultra  vires  and  bad  in  law.  Tt  is  true  that  in  the  present 
cases  there  is  a  conti'act  proA-ision  that  the  petty  sums  advanced 
iit  tlie  time  of  contract  by  Avay  of  loan  shall  be  recorered  fx'oni 
wages  earned,  and  in  this  respect  it  is  urged  that  the  ruling, 
No.  9  of  1910  (Gaueshi  Lai  v.  Shngan  Chand)  (1),  does  not 
apply.  The  distinction  appears  to  me  to  be  superficial  and  to 
not  really  touch  the  merits  of  the  question  under  consideration. 
The  petty  advances  originally  made  were  clearly  by  way  of 
loan.  In  the  case  of  each  petitioner  a  running  account  has 
been  kept  up  showing  repayments  made  and  further  advances 
given  from  time  to  time,  A^ith  the  net  result  that  in  four  of 
these  cases  there  is  a  balance  shown  as  still  due  to  the  factory. 
However  ingeniously  the  terms  of  the  contract  may  have  been 
framed,  I  cannot  treat  these  advances  as  anything  moi'e  than 
loans  subject  to  the  condition  that  the  borrowers  should  woi'k 
for  the  factory  and  not  transfer  their  services  elsewhere  until 
the  money  had  been  repaid.  As  pointed  out  in  E'ripress  v. 
Bergpal  (2),  this  was  something  quite  different  from  any 
contract  contemplated  by  Act  XIII  of  1859  and  a  similar  ruling 
in  Queen  Empress  v.  Bajah  (3) ,  has  been  also  i^eferred  to  in  9  P.  JR. 
1910  {Ganeshi  Lai  v.  Sliugan  Ghand')  (1),  I  do  not  think  it 
possible  to  say  that  either  the  original  advances  or  any 
subsequent  advances  made  by  the  employer  in  the  present 
cases  from  time  to  time  represent  advances  on  account  of  any 
work  which  has  been  contracted  to  be  performed. 

A  still  further  difficulty  has  been  pointed  out  by  counsel 
for  the  petitioners  that  in  all  the  present  contracts  there  is  a 
distinct  provision  of  a  penalty  to  be  recovered  by  the  employer 
in  case  of  breach  of  the  contract  by  the  workmen  concerned. 
The  penalty  may  be  unenforcible  by  a  civil  suit  owing  to  the 
fact  that  the  contracts  themselves  cannot  be  specifically  enforced, 
but  as  these  contracts  prescribe  a  definite  penalty  for  breach, 
I  am  inclined  to  the  opinion  that  the  employer  could  not  under 
any  circumstances  adopt  an  alternative  remedy  by  proceeding 
in  terms  of  Act  XIII  of  1859. 

For  all  these  reasons  the  revisions  must  be  allowed  and 
the  Magistrate's  orders  requiring  the  petitioners  to  continue 
Tjyorking  for  the  factory  for  further  periods  are  accordingly 
spt  aside. 

Revision  allowed. 

(\)  9  P.  H.'{Gr.)  1910.  (2j  (1881)  1. 1.  /?,  3  All.  744. 

C3)  (18?2)  7.  L,  R.  16  Bom.  368, 
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No.  24. 

Before  Hon.  Sir  Arthur  Eeid,  Kt.,  Chief  Judge. 

SUNDER  SINGH— (Convict)— PETITIONER 

Versus 

CROWN— RESPONDENT. 

Criminal  Revision  No.  889  of  1913. 

Indian  Anns  Act,  section  19  (f)  being  in  possession — previous  sanction  of 
District  Magistrate. 

Where  S.  S.,  a  resident  of  Thanesar,  Karnal  District,  was  found  in 
possession  of  a  double  bareUed  gun  -ndthout  a  licenric. 

Held,  having  regard  to  Notification  No.  826  of  the  26th  February  1875 
issued  by  the  Punjab  Govemnient  making  the  pro^dsions  of  section  32  of 
the  Arms  Act  operative  in  the  greater  part  of  the  Punjab,  including  the 
Kamal  District,  that  the  previous  sanction  of  the  District  Magistrate  was  not 
a  condictum  precedent  to  a  prosecution  for  an  ofence  imder  section  19  (/)  of 
the  Arms  Act. 

Petition  for  revision,  of  the  order  of  W.  A.  Le-Rossignol,  Esquire, 
Sessions  Judge  of  the  Ambala  Division,  dated  the  9th  day  of 
April  1913. 

M.  N.  Mukerji,  for  petitioner. 

Nemo,  for  respondent. 

The  order  of  the  learned  Chief  Judge  was  as  follows: — • 

Sir  Aktbur  Re  id,  C,  J. — I  see  no  reason  for  interference.        27th  May  1913. 

The  offence  of  which  the  petitioner  has  been  convicted  was 
committed  in  the  Kamal  District.  By  Punjab  Government, 
Home  Department,  Notification  No.  826  of  the  26th  February 
1875,  it  was  notified  that  the  provisions  of  section  32  of  the 
Arms  Act,  XXXI  of  1860,  as  modified  by  Act  VI  of  1866,  were 
in  force  in  the  greater  part  of  the  Punjab,  including  the  Karnal 
District. 

Section  29  of  the  present  Arms  Act  XI  of  1878  provides 
that,  where  an  offence  punishable  under  section  19  (/)  has  been 
committed,  in  any  place  to  which  section  32,  clause  2,  of  Act 
XXXI  of  I860  applies,  within  3  months  from  the  date  on  which 
Act  XI  of  1878  comes  into  force,  the  previous  sanction  of  the 
Magistrate  of  the  District,  or,  in  a  Presidency  tov/n,  the  Com- 
missioner of  the  Police  is  a  condition  precedeut  to  a  prosecution 
for  such  offence.  The  offence  in  question  was  committed  many 
years  after  the  Act  came  into  force  and  there  is  no  necessity  for 
sanction. 

The  other  grounds  taken  have  no  force . 

The  application  is  rejected. 
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No.  25. 

Before  Hon.  Mr.  Justice  Shah  Din. 

KARIM  DAD— (Convict)  -APPELLANT 
Versus 
CROWN— RE  SPONDENT. 

Criminal  Appeal  No.  107  of  1913. 

Indian  Penal  Code,  seclion  ill — using  as  genuine  a  Joigcd  document. 

One  I.  K.  sold  to  the  accused  inter  alia  a  ^th.  shiwe  oii37  kanals  12] 
maiias  land,  this  -^th  share  being  set  out  in  the  deed  as  amounting  to  1 
48  kanals  12  marlas.  Eleven  years  after,  this  deed  was  presented  to  the 
Patwari  by  the  accused  with  a  request  that  he  should  enter  up  mutation 
"  according  to  the  terms  set  out  in  the  deed,  "  the  deed  having  previously 
been  tampered  with  so  as  to  make  the  Jth  share  appear  to  be  a  gth 
share,  but  the  other  recitals  and  ligaires  in  the  deed  remained  untouched. 
It  was  not  established  that  the  accused  had  himself  made  the 
alteration.  The  Patwari  filtered  up  mutation  of  97  kanals  4 
marlas,  that  is,  a  .jth  share.  On  the  mutation  coming  before  the  Tahsildar  for 
sanction,  the  alteration  fn  the  deed  came  to  light.  The  only  statement  made 
to  the  Tahsildar  by  the  accused  was  a  request  that  "  whatever  was  entered  in 
the  deed  should  be  entered  in  the  mutation  sheet". 

Accused,  on  conviction  by  a  Magistrate  with  enhanced  powers,  was 
sentenced  under  section  471,  Indian  Penal  Code,  to  five  j^ears  rigorous 
imprisonment. 

Held,  that  it  had  not  beon  shewn  that  accused  had  committed  any  offence  ; 
that  the  alteration  made  in  the  deed  did  not,  in  face  of  the  figures  given 
therein,  make  it  a  sale  of  anything  more  than  48  kanals  12  marlas,  and 
that,  though  the  atcused  had  used  the  deed  as  a  genuine  document,  it  was 
not  shewn  that  he  had  so  used  it  fraudidently  or  dishonestly  knowing  or 
having  reason  to  believe  it  to  be  a  forged  document. 

Appeal  from  the  order  of  Major  R.  W.  E.  Knollys,  Magistrate, 
1st  class,  exercising  enhanced  powers  under  section  30,  Criminal 
Procedure  Code,  Attack,  dated  the  20th  January  1913. 

Bhagat  Ram  Puri,  for  appellant. 
Potman,  for  i-espondent. 
The  jiidgraent  was  delivered  by  : — 

19 Ji  Jittt/ 1913.  fSuAH  Din,  J.— The   aiipellant,  Karim     Dad,  a     Khattar  oi 

maiua  Nara,  tahull  Pindi  Gheb,  has  been  convicted  by  the 
Magistrate,  1st  class,  Attock,  of  having  fi'uudulently  used  as 
genuine  a  sale-deed,  dated  the  9th  May  1901,  which  he  knew  or 
had  reason  to  believe  to  be  a  forged  document ;  and  he  has  been 
sentenced  under  section  -^Lll  of  the  Indian  Penal  Code  to  rigorous 
imprisonment  for  live  years,  including  three  months  solitary 
confinement. 

'  The  circumstances  under  which  the  appellant  is  said  to  have 
used  the  deed  iu  question  (Exhibit  P.  A.)   are  set  forth  in  detail 


NovBMBER,  1913.  ]  CRIMINAL  JUDGMENTS— No.  25.  35 

iu  the  judgment  of  the  Magistrate.  I  may  note  here  that 
the  date  of  the  deed,  as  given  by  the  Magistrate,  is  wrong,  and 
this  mistake  as  to  the  date  has  crept  not  only  into  his  judgment 
but  also  into  his  record  ;  and  neither  of  the  Counsel  who  have 
appeared  in  the  case  has  been  able  to  give  an  explanation  of 
how  the  mistake  came  to  be  made.  The  deed  of  sale  is  clearly 
dated  9th  May  1901,  and  not  9th  May  1909,  and  in  the  mutation 
paper  (Exhibit  P.  B.),  which  Avas  prepared  by  the  Patwari  on 
the  23rd  May  1912  (and  not  on  the  24th  May  as  the  Magistrate 
wrongly  says  in  his  judgment),  the  date  is  similarly  entered 
as  9th  ^lay  1901,  and  not  9th  May  1909. 

It  is  not  disputed  that  what  was  sold  by  the  complainant 
Itbari  Khan  (P.  W.  4)  to  the  appellant  under  the  sale-deed  in 
question  was  (besides  the  land  with  which  we  are  not  concerned 
in  this  case)  Jth  share  of  437  hanals  and  12  marlas  of  land, 
and  not  a  §^th  share  thereof.  It  is,  therefore,  clear  that  the  sale- 
deed  in  which  the  share  sold  is  entered  as  |th  has  been 
tampered  with  since  its  registration,  as  admittedly  in  the 
registration  book,  in  which  the  sale-deed  was  copied,  the  entxy  is 
cleaily  of  a  Jth  share.  The  questions  for  decision  in  this  case 
are  (1)  whether  the  appellant  used  the  sale-deed  in  question 
as  a  genuine  document  ;  and  (2)  if  he  so  used  it,  whether  he 
used  it  fraudulently  or  dishonestly,  knowing  or  having  reason 
to  believe  it  to  be  a  forged  document  ?  In  my  opinion,  the 
answer  to  the  first  question  must  be  in  the  affirmative,  for  the 
evidence  of  the  Patwari,  Thaker  Das  (P.  W.  2)  makes  it  clear 
that  the  appellant  produced  before  him  the  sale-deed  on  the 
23rd  May  1912  with  a  view  to  mutation  of  the  land  sold  being 
entered  up  by  him  (the  Patwari)  according  to  the  usual 
procedure  in  the  i-egister  of  mutation.  The  object  of  the 
appellant  clearly  was  to  have  the  land  sold  which  was  covei'ed 
by  the  deed  mutated  in  his  name  on  the  strength  of  that  deed, 
and  with  that  object  he  handed  over  the  deed  to  the  Patwari. 
It  is,  therefore,  clear  to  my  mind  that  the  appellant  used  as 
genuine  the  sale-deed  in  question  on  the  23rd  May  191 2.  The 
contention  of  the  iippellant's  Counsel  that  his  client  is  not 
proved  to  have  used  the  document  at  all  is,  in  my  opinion, 
clearly  untenable,  and  the  authority  cited  by  him  in  support  of 
his  position,  Amhiha  Prasad  Singhv,  Emperor  (1),  is  not  in  point. 

But,  "with  reference  to  the  second  question  set  out  above, 
I  think  that  the  prosecution  have  failed  to  prove  that  the 
appellant  used  the  sale-deed  fraudulently  or  dishonestly, 
kjiowing   or   having  reason   to    believe   that    it    was   a    forged 

"  '         '         (1)  (1908)  I.  L.  R.  35  Cal.  820.  " 
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document.  In  this  connection,  the  important  point  to  note  is 
that,  although  in  the  deed  the  share  of  the  land  sold  has  been 
altered  from  fth  to  |th,  the  area  of  the  land  has  in  no  way  been 
tampered  with  ;  it  remains  as  befoi-e  48  hanah  12  viarlas,  the 
correct  amount  of  land  comprised  in  the  ftli  share  being 
97  hanals  4  marlas. 

It  is   also  noteworthy   that   the  total  area  of  the  land   sold, 
including   the    5G    kanals    16   marlas  of  land  with  which  we  are 
not  concerned  in  this  case,  is  entered  in  the    deed   as    105   handLs 
8  marlas,     and  that  total  also  has    not  been  in  any  way  altered, 
and   admittedly   this   was    the  amount  of  land   sold  under  the 
deed  by  Itbar   Khan  to   the   appellant.     It   is  clear,  therefore, 
that   the   only  fact  which   tells   against   the  appellant  is  that, 
instead   of   the   J-th   share   of  473   kanals    4   mnrlas   of   land  as 
originally   entered    in  the  deed   of  sale,    we  now  find  an  entry  of 
-?th   share  ;  and  the   question  which  I  have  to  decide  is  whether 
that  fact  alone,  taken  with  the  facts  established  by  the  evidence 
of   the    Patwari    and   the    Tahsildar   as    to   the    circumstances 
connected    with   the   mutation  proceedings  of  the  23rd  and  24th 
May  1912,  is  sufficient  to  bring  home  to  the  appellant  an  offence 
under  section  47 1 ,    Indian    Penal  Code.     All  that  the  Patwari 
proves  is   that   the  appellant  handed  over  the  sale-deed  to  him 
and  said,  "  Tahsildar   is   coming   to-morrow,  have  the  mutation 
entered   according   to   it,  so    that  the  Tahsildar   may  attest  it." 
The   appellant  left  immediately,  and   it  was  in  his  absence  that 
the   Patwari   read   the  deed  and  made  a   note  of  the  necessary 
details   on   a  piece  of  paper.     He  then   returned  the  deed  to  the 
appellant  at   his    haithah,    and    subsequently   entei'ed     up   the 
mutation  in  the  register,   at  the  same   time  making   a  note  to 
the  effect  that  4S  kanals  12  marlas  had  been  entered  in   the  deed 
by  mistake,    and  that   97   kmals   4  marUs     should   have  been 
entered.     The  Patwari  made  this  note  because   the   fth  share  of 
the  land   would  be    97    kanals  4     marlas,    and    not   48   kanals 
12  marlas,   which   was  the  ^th  share  of  the  land.     The  Patwari 
distinctly   states   that   he  did  not  make  any  enquiry   from  the 
appellant   about   the    etror   in   the  deed.     Now,  it  is  clear  from 
this  evidence   that  the    appellant   never    asked  the   Patwari  to 
enter   up   mutation   of    ^th  share   of  the  land  or   of    97  kanals 
4  marlas   Avhicli   would   be  the  correct  area    of  that  share  ;  all 
that  he  did  was  to  hand  over  the  deed  to  the  Patwari  and  to  ask 
him  to  enter  up  mutation  according  to  the  deed  with  a  view  to  its 
final  attestation  by   the   Tahsildar.     Tlie   learned  Counsel  for 
the  Crown  has  admitted  that  it  is  not  proved    that  the  appellant 
himself  foi^ged   the  sale-deed  ;  and  if  this   is  not  proved,  it  must 
te  shown  by  proof  of  some  definite  facts  that   the  appellant 
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knew  or  had  reasoia  to  believe  tliat  the  deed  was  a  forged  one, 
and  that  he  produced  it  before  the  Patwari  dishonestly  or 
fraudulently  with  such  guilty  knowledge.  Since  the  area  of 
the  land  entered  in  the  sale-deed  was  48  lanals  12  mxrla.-?  the 
appellant  had  no  grounds  for  believing  that  the  Patwari  would 
enter  up  mutation  in  respect  of  double  that  area  in  his  register  ; 
in  fact  the  pi'esuinption  would  be  that  the  area  .specificall}'-  put 
down  in  the  sale-deed  would  be  entered  by  the  Patwaii  in  his 
paj)ers  irrespective  of  the  fraction  of  the  share  mentioned  in  the 
sale-deed.  The  fact  that  the  Patwari  of  his  own  motion  entered 
double  the  area  in  hi:'!  register  is  insufficient  of  itself  to  show  any 
fraudulent  or  dishonest  intention  or  guilty  knowledge  on  the 
part  of  the  aj.)pellant  at  the  time  when  he  was  handing  over 
the  deed  to  the  Patwari  The  Patwari's  evidence  in  no  way 
helps  the  prosecution. 

Coming  to  the  evidence  of  the  Tahsildar  (P.  W.  1)  we  find 
that  all  that  he  says  is  that  the  appellant  was  present  before 
him  on  the  24th  May  when  the  Patwari  put  up  the  mutation 
paper  No.  361,  and  that  he  (the  appellant)  asked  him  to 
attest  his  mutation.  "Witness  never  asked  the  appellant 
about  the  share  that  he  had  bought,  nor  did  the  appellant 
make  any  statement  before  the  witness  that  it  was  a  f th  or 
a  Ath  share  or  any  particular  amount  of  land  which  he  had 
purchased.  On  the  vendor  telling  the  Tahsildar  that  lie  had 
sold  less  than  what  was  shown  in  the  mutation  paper,  the 
latter  asked  the  appellant  to  produce  the  registered  deed,  and 
it  was  then  that  it  was  discovered  that  the  figure  2  in  |th 
was  suspicious.  The  Tahsildat-  is  clear  that  all  that  the  appell- 
ant said  to  him  was  this,  "  what  was  entered  in  the  deed  should 
"  be  entered  in  the  mutation  sheet." 

In  my  opinion  this  evidence  is  wholly  inconclusive  so  far 
as  the  alleged  guilt  of  the  appellant  under  section  471,  Indian 
Penal  Code,  is  concerned.  The  appellant  is  not  shown  to  have 
asked  the  Tahsildar  to  mutate  97  kanals  4  marlas  in  his  name 
nor  did  he  ever  say  to  him  that  f  ths  of  the  land,  and  not  ^th  had 
been  sold  to  him.  On  the  face  of  it,  the  deed  related  to  the 
Bale  oi  48  kanals  ]2  marlas  oi  land  ;  and  the  total  of  the  two 
areas  sold,  namely,  105  A;a7iaZ»^  8  mar Za5,  (the  pother  plot  being 
56  kantls  6  marlas  in  area)  which  total  was  in  no  way  tampered 
with,  clearly  showed  that  97  kanals  4  marlas  comprised  in  |th 
share  had  not  been  sold  to  the  appellant.  In  asking  the  TaJisiU 
dar,  therefore,  to  order  mutation,  accoi*ding  to  the  sale-deed  thp 
appellqint  must  be  presumed  to  have  asked  him  to  mutate  in  hia 
p.^nie  105  kanals  8  marlas  in  ij,ll,   including  48  Tcanals   12  marlas 
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in  question,  and  it  is,  in  my  opinion,  a  gratuitous  assu.mption  to 
say  that  because  in  the  deed  the  share  of  one  of  the  plots  sold 
was  mentioned  as  f  ths,  and  not  ith,  therefore  the  appellant,  in 
asking-  for  mutation  accoixling  to  the  deed,  had  asked  for 
mutation  of  97  kanals  4  in'!rlas,'oi.  which  there  was  no  specific 
mention  in  the  deed  at  all. 

The  question  whether  the  appellant  was  or  was  not  present 
at  the  time  when  the  sale-deed  was  registered,  is,  in  my  opinion, 
not  very  material  to  the  present  prosecution ;  but  I  may  observe 
that  the  evidence  of  Jiwan  Singh,  Registration  MohariHr  (P. 
W.  3.)  is  wholly  insufficient  to  prove  the  appellant's  presence 
at  the  time  of  registration  in  1901,  and  on  this  point  I  am  not 
prepared  to  attach  any  importance  to  the  evidence  of  the 
complainant,  Itbar  Khan.  The  long  interval  of  time  between 
the  date  of  the  sale-deed  and  the  date  on  which  it  was  produced 
before  the  Patwari  for  mutation,  a  period  of  very  nearljr  eleven 
years,  is,  so  far  as  it  goes,  a  fact  in  favour  of  the  defence ;  and  it 
becomes  all  the  more  difficult  for  the  prosecution  to  prove  that 
on  the  occasion  of  producing  the  deed  before  the  Patwari  or 
before  the  Tahsildar  the  appellant  had  the  guilty  knowledge, 
which  must  be  proved  before  he  can  be  convicted  of  an  oiSence 
under  section  471,  Indian  Penal  Code. 

I  hold  that  it  is  not  proved  that  the  appellant  in  this  case 
used  the  sale-deed  in  question  fraudulentty  or  dishonestly  on 
the  23rd  or  24th  April  1912,  knowing  or  having  reason  to  believe 
that  it  was  a  forged  document ;  and  I  accordingly  accept  this 
appeal  and,  setting  aside  the  appellant's  conviction  and  sentence, 
acquit  him. 

Appeal  accepted. 


No.  26. 

Before  Hon,  Mr.  Justice  Shadi  Lai. 
MIRANBAKHSH— (Convict)— PETITIONER 

Versus 

CROWN— (Complainant) -RESPONDENT. 

Criminal  Revision  No.  581  of  1913. 

Colonization  of  Government  Lands  Act—{V  of  1912),  Rcrtion  33, 
omission  to  do  a  thing  is  no  offence  under  the  Act. 

Held,  that  section  33,  Colonization  Government  Lands  (Punjab)  Act  was 
intended  to  punish  persons  for  doing  certain  positive  acts,  and  that  there  is 
no  justification  for  holding  that  a  mere  omission  to  do  a  thing  amounts  to  an 
offence  under  this  section. 

Held,  further  that  no  retrospective  efl'ect  can  be  given  to  the  Act  in 
respect  of  offences  committed  before  it  came  into  force. 
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Petition  for  revision  of  order  of  Lieutenant-Golonel  M.  W.  Douglas, 
District  Magistrate,  Lyalljoicr,  dated  the  3\st  ^cloher  1912. 

Brij  Lai,  for  petitioner. 

Nemo,  for  respondent. 

The  judgment  of  the  Court  was  delivered  by — 

Shadi  Lal,  J. — The   facts  of   this    case  are   stated    iu   the       1st  July  1913. 
judgment  of  the  Court  of  first  instance.     The  accused  has  been 
convicted  under  section   33   of  the  Colonization  of   Government 
Lands  (Punjab)    Act   V   of    1912,    and   has  been  .sentenced  to 
pay  a  fine  of  Rs.  50.    Section  33  enacts  that — 

"  If  any  person,  -without  permission  of  a  Revenue  Officer 
of  a  grade  to  be  specified  by  the  Local  Government, — ■ 

(a)  clears  or  breaks  up  for  cultivation,  or  cultivates 
any  land  which  is  owned  by  or  is  in  the  possession 
of  Government  and  is  not  included  in  any  tenancy 
or  allotted  residential  enclosure  or  which  has  been 
set  apart  for  the  common  purposes  of  a  town  or 
village  community  or  section  of  the  s  <me,  or  fof  a 
road,  canal  or   water- course  ;  or, 

(5)   erects  any  building  on  any  such  land  ;  or, 

(c)  fells    or    otherwise  destroys  standing   trees    on  such 

land  ;  or, 

(d)  otherwise  encroaches  on  any  such  land  ;  or, 

(e)  makes  an   excavation   or  constructs  a  water   channel 

on  any  sui-h  land  ;  he  shall,  on  complaint  made  by 
order  of  or  under  authority  from  the  Collector,  be 
punished  on  conviction  by  any  Magistrate  with  a 
fine  not  exceeding  Rs.  200. 

Explanation. — The  felling  of  trees  planted  by  an  owner  or 
tenant  on  any  village  road  or  water- course  ti^aversing  his 
holding  is  not  an  offeu'C  under  this  section." 

Neither  Court  has  specified  the  clause  under  which  the 
accused  has  been  convicted  nor  is  it  shown  how  his  action 
amounts  to  an  offence.  Section  33  was  intended  to  punish 
persons  for  doing  certain  positive  acts  enumerated  therein  and 
1  find  no  justification  for  holding  that  a  meie  omission  to  do  a 
thing  amounts  to  an  offence  under  this  section. 

Now,  the  only  thing  which  is  made  out  against  the  accused 
is  that  he,  on  the  eastern  boundary  of  his   residential   enclosure, 
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constructed  a  wall  in  whicli  he  left  a  passage  -wMcIl  is  called 
door  A.  It  is  not  alleged  that  the  wall  was  constructed  on 
land  which  did  not  belong  to  him  or  that  the  construction  of 
the  wall  was  an  encroachment  on  such  land  as  is  referred  to 
in  clause  (a)  of  section  33.  The  alleged  ofEence  of  the  accused 
seems  to  he  that  in  building  the  wall  he  left  the  passage  A, 
which  gave  him  the  right  of  way  into  the  lane  and  which 
he  ought  not  to  have  done,  and  that,  when  required  to  close  the 
passage  he  omitted  to  do  so.  I  do  not  read  section  83  as  includ- 
ing within  its  scope  an  omission  to  do  a  certain  act  even  if  that 
omission  may  not  be  justifiable,  and  I  am  of  opinion  that  the 
oonviction  cannot  be  upheld. 

There  is  another  point  Avhich  I  am  bound  to  notice,  though 
it  was  not  taken  either  in  this  Court  or  the  Courts  below  and 
which  it  seems  to  me  is  fatal  to  the  conviction.  The  Colonization 
Act  came  into  force  on  the  21st  June  1912,  the  date  on  which 
the  assent  of  the  Governor-General  was  first  published  in  the 
Punjab  Gazette.  The  action  for  which  the  accused  has  been 
convicted  was  taken  by  him  some  time  in  1909  (vide  the 
application  of  Umar  Daraz,  dated  the  2nd  August  1909,)  and 
certainly  long  before  the  Act  came  into  force.  The  section  is 
not  retrospective  p-oprio  vigore  and  the  ordinary  presumption 
is  that  an  act  is  not  meant  to  operate  retrospectively,  l!^ova 
cohsiitiitio  fiiinris  formam  iviponere  debet  non  praeteritis.  And 
this  piesumption  is  strengthened  when  the  act  imposes  a  penalty. 
Unless  the  intention  of  the  Legislature  is  clearly  expressed 
to  that  effect,  criminal  offences  are  not  to  be  created  by  giving 
a  retrospective  opeiation  to  statutes.  The  language  of  the 
section  does  not,  in  my  opinion,  even  indicate  such  an  intention 
on  the  part  of  the  Legislature.  It  follows  that  section  33  not 
being  retrospective  cannot  be  invoked  for  punishing  the  accused 
for  an  alleged  act  or  omission  which  took  place  before  the  date 
on  which  the  Act  came  into  force. 

For  the  foi-egoing  reasons,  I  set  aside  the  conviction  and 
sentence  and  order  that  the  fine,  if  paid,  be  refunded  to  the 
petitioner. 
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No.  27. 

Before  Hon.  Mr.  Jtistice  Scott- Smith  and  Hon. 
Mr.  Justice  Agnew. 

BISHEN  DAS— (Coxvict)  -APPELLANT 
Versus 
CROWN— RESPONDENT. 

Criminal  Appeal  No.  255  of  1913. 

Indian  Evidence  Act,  I  of  1872,  section  122 — husband  or  wife  giving 
evidence,  without  objection  being  taken. 

Held,  that  the  mere  fact  that  no  objection  is  taken  to  the  evidence 
given  by  a  wife  against  her  husband  does  not  do  away  with  the  bar 
created  by  section  122,  Indian  Evidence  Act. 

Cr.  Ap.  110  of  1913  (unpublished),  Reg.  v.  Amrita  Govinda  (l),a.nd  Abbas 
Peada  v.  Empress  (2),  approved. 

Appeal  from  the    order   of   Major   A.    A.    Irvine,    Se-^'sions  Judge, 
Lahore  Division,  dated  the  2oth  February  1913. 

Muhammati  Sliafi,  for  appellant. 
Sewa  Ram  Singh,  for  respondent. 

The  judgment  of  the  Court  was  delirei'ed  by — 

Scott-Smith,  J. — The  appellant  Bishen  Das  has  been  10^^  June  1913. 
convicted  of  the  abetment  of  murder  of  Mahant  Jai  Ram  Das, 
which  took  place  in  Lahore  City  on  the  evening  of  the  5th 
December  19]  2,  and  has  been  sentenced  to  death.  He  has 
appealed  to  this  Court  and  the  case  is  also  before  us  for 
confirmation  of  the  sentence  of  death  under  section  37-i,  Criminal 
Procedure  Code. 

The  facts    of   the   case   are    given  in  our  judgment  of   thi 
date    in   the   appeals   of   Sheru  and   Mamba,  Nos.  254  and  256, 
who  have  been  convicted  of  the  actual  murder. 

The  chief  T\'itness  in  the  case  is  Mussammat  Kishen  Devi 
(P.  "W.  10)  wife  of  the  present  appellant.  She  has  given 
detailed  evidence  as  to  the  actual  murder  and  we  have  accepted 
that  evidence  as  true  as  against  Sheru  and  Mamba  the  actual 
murderers.  Part  of  her  evidence  consists  of  statements  said 
to  have  been  made  to  her  by  Bishen  Das  to  the  effect  that  he 
would  get  the  Mahant  murdered,  or  that  he  had  arranged  to 
have  him  murdered.  This  evidence  was  admitted  in  the 
Sessions    Court   without   any   objection  being   taken    by  or  on 
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behalf   of   the   appellant.     Section   122  of  the  Indian  Evidenoe 
Act  runs  as  follows  : — 

"  No  person,  who  is  or  has  been  married,  shall  be  compelled 
to  disclose  any  communication  made  to  him  during  marriage 
by  any  pei^son  to  whom  he  is  or  has  been  married  ;  nor  shall 
he  be  permitted  to  discl(>se  any  such  communication,  unless 
the  person  who  made  it,  or  his  representative  in  interest, 
consents,  except  in  suits  between  married  persons  or  proceed- 
ings in  which  one  married  person  is  prosecuted  for  any  criiae 
committed  against  the  other." 

Having  regard  to  the  provisions  of  this  section  the 
evidence  of  Mussammat  Kishen  Devi  as  to  communica- 
tions made  to  her  by  her  husband,  the  aj^pellant,  are 
prmct /aa'e  inadmissible  unless  the  appellant  consented  to  her 
disclosing  them.  It  is  not  alleged  that  the  appellant  expressly 
consented  to  this  evidence  being  given,  but  it  is  urged  by 
Mr.  Sewa  Ram  Sin(:h,  on  behalf  of  the  Crown,  that  as  neither 
the  appellant  nor  his  counsel  raised  any  objection  the  Court 
should  hold  that  he  did  consent  within  the  meaning  of  section 
122.  We  are  unable  to  accede  to  the  proposition  that  there 
can  be  any  implied  consent  to  the  giving  of  such  evidence. 
Having  regard  to  the  clear  wording  of  the  section  we  think  it 
was  incumbent  upon  the  learned  Sessions  Judge  to  ask  the 
appellant  whether  he  consented  to  the  evidence  being  given 
and  he  should  not  have  admitted  it  unless  such  consent  was 
given. 

In  a  recent  case.  Criminal  Appeal  No.  140  of  1913, 
decided  on  the  24th  April  1913,  it  was  held  by  a  Division 
Bench  of  this  Court  that  such  evidence  was  inadmissible  where 
the  appellant  or  his  representative  in  interest  had  not  consented 
to  the  statements  being  disclosed.  In  Beg.  v.  Amrita 
Govinda  (1),  where  a  confession  made  by  an  accused  person 
had  been  wrongly  admitted  in  evidence  by  the  Sessions  Judge, 
and  where  it  was  contended  that  no  objection  had  been  raised 
to  its  acceptance,  it  was  held  by  the  High  Couit  that  the 
contention  on  the  ground  of  waiver  could  not  be  allowed  to 
prevail  in  a  ci'iminal  case  and  that  it  was  the  duty  of  the 
Judge  to  prevent  the  production  of  inadmissible  evidence 
whether  it  was  or  was  not  objected  to  by  the  parties.  In 
Abbas  Peada  v,  Empress  (2),  also  it  was  held  to  be  the  duty  of 
the  Judge  to  see  that  evidence  which  was  not  admissible  in 
itseK  could  not  be  allowed  to  be  given  to   the  prejudice   of  the 

(1)  (1873)  10  Bom.  E.  C.  R.  497.  (2)  (1898)  2  Cal.  W.  N.  484. 
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accused.  That  was  a  case  where  the  evidence  was  inadmissible 
nnder  section  126  of  the  Evidence  Act  and  was  therefoi'e  not 
on  all  fours  with  the  present  case.  We  have,  however,  no 
hesitation  in  agreeing  wiih  the  principle  enunciated  in  these 
rulings  and,  having  regard  thereto  and  to  the  actual  wordings 
of  the  section  itself,  we  hold  that  that  part  of  the  evidence  of 
Mussammat  Kishen  Devi  which  deals  with  the  statements 
made  to  her  by  her  husband  was  inadmissible  and  must  be 
excluded  in  considering  the  appellant's  case. 

[The    remainder   of   the   judgment   is  not  required  for  the 
purposes  of  this  report.] 

Appeal  accepted. 


REVENUE  JUDGMENTS, 
1913. 


Jfinancial  Commi00ioncr,  Punjab. 

REVENUE  JUGDMENTS. 


No-  1. 

Before  Eon.  Mr.  M.  W.    Fenton,  C.  S.  I,  Financial 
Commissioner. 

ATAK,  SINGH— APPELLANT, 

Versiis 

GANGA  SINGH— RESPONDENT. 

Revenue  Appeal  No.  12  of  1912-13. 

Zaildar — appointment  of  successor  to — imle  4 — appeals  from  orders  of 
Deputy  Commissioner  to  be  discouraged — necessity  of  Lambardari  qualifi- 
cation— admissibility  of  special  arrangements  to  qualify  candidate — Inamdar 
— Sarbarah  Zaildar. 

Held,  that  appeals  in  zaildari  cases  should  not  be  encouraged  and  the 
orders  of  the  Deputy  Commissioner  should  in  all  cases,  if  possible,  be 
upheld. 

6  P.  R.  {Rer.)  1887  (Shanker  v.  Kallu)  (1),  5  P.  R.  (Rev.)  1893  (Sandhi  v. 
Budan  Chand)  (2)  and  3  P.  R.  (Rev.)  1892  (Atar  Singh  v.  Baghel  Singh)  (.3), 
followed. 

Held  also,  that  resort  to  special  arrangements,  in  order  to  remove 
disqualification  or  acquire  qualification,  is  imobjectionable  in  zaildari  cases. 

14  P.  R.  (Ret.)  1881  (Khushali  v.  Ramrikh)  (4)  and  3  P.  R.  {Rev.)  1903 
(Fakeria  v.  Munga)  (5),  referred  to. 

Appeal  from  the  order  of  P.  /,  Fagan,    Esquire,  Commissioner  of 
Jullundur,  dated  tlie  hth  September  1912. 
Nihal  Chand,  for  appellant. 
Sukh  Dyal,  for  respondent. 

The  order  of  the  learned  J'inancial  Gjm.missioiier  was  a 
follows  : — 

Fenton,  F.  C.— The  Collector  appointed  Atar  Singh  to  be 
zaildar.  On  appeal  the  Commissioner  appointed  Ganga  Sino-h. 
Atar  Singh  now  appeals. 

In  the  Circular  of  the  Financial  Commissioner  No.  16,  dated 
21st   March    1876,  revenue  officers   were  instructed  that  appeals 
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in  zailclari    cases'should  not  be  'encouraged  and   that  the  orders 

of  the    Deputy   Commissioner   should  in  all  cases,  if  possible,  be 

upheld.     This   principle   was   re-asserted   and  affirmed    in    the 

rulings  of  the   Financial    Commissioner 
No.6P.i2.   (Rer.)oi  1887         4.  j   •      ^x.  •  a    -t-    ^         u 

(Shanker  X.  Kallu)   (1),  5  P.     ^^oted  m   the   margin  and   it    has    been 

R.  (Rev.)   of  1890    (Sandhi  held  that   to   iustify   the   setting  aside 

V.  Biidan  Chand)   (2),   3  P.  V.           .     .          ,          ■,       . 

R.   (Rev)     of    1892  (Alar  of  the  Deputy  Commissioner  s   selection 

Singh  V.  Baghcl  Singh)  (3).  convincing  reasons  must  be  given. 

In  the   present  case  the  Commissioner  has  been   influenced 
by   the   circumstance   that  Atar  Singh    obtained  the   lambardai'- 
ship,    which    makes   him  eligible   as   a  zaildari  candidate,  by  a 
special   arrangement  with  a  relative    who  resigned  in  his  favour. 
The  Commissioner  describes  this  acquisition  of     a  qualification  as 
"  a  mere  piece  of  juggling  ".     This  description    is,  I  think,  some- 
what  harsh.     In  lanibardari    cases   it  has  been  held   by    Sir  J. 
Lyall   and   Sir  L.    Tapper  that  resort  to     special   arrangements 
in   order  to  remove  disqualifications   or   acquire  qualificaticms  is 
unobjectionable,  14  P.  B.  (Rev.)  of  1881  (Khushali  v.  Bamrikh)  (4) 
and  3  P.  R.  (Rev.)  of  1903  (Fakerui  v.  Munga)  (5).  In  the  piesent 
case    there  is  all  the  more   reason  for  approving  the  acquisition 
of   a  qualification  by  Atar  Singh,  in  that  it  enabled  the  Deputy 
Commissioner    to  appoint    the    most  eligible  candidate   without 
contravening  the  principle  that  the  zaildar  should,  if  possible,  be 
one  of   the  lambardars  of   the   zail.     But   even  if    Atar   Singh 
had  not  acquired  a  lambardari    qualification,  I  consider  that  the 
Commissioner   ought   to   have  approved  his   candidature  as  he 
was  empowered  to  do.     Having  been  previously  selected,  though 
not  a   lambardar,     as    Inamdar    in  the     zail,  Atar  Singh   was 
presumably   an   eligible    candidate  for  the  zaildarship,    as  his 
selection  as  Inamdar  implied  that  his   merits  exceeded  those  of 
other     lambardars    in    the    zail.     That   Atar     Singh's    claims 
judu'ed   by   his   record    and    his  certificates    give   him  a  title  to 
preference    over   Ganga    Sin.h    has,  I  consider,  been  established 
by  the  Deputy  Commissioner.     Especially    the  circumstance  that 
he   acted   as    sarbarah    of   the   late   zaildar  and  in  that  capacity 
pave  satisfaction  entitles  him  to   consideration.     Accordingly  I 
accept  this  appeal  and,  reversing  the  order  of  the  Commissioner, 
I  appoint  Atar  Singh  to  be  zaildar.     Parties  will   pay  their  own 
costs. 

Revision  accepted. 


(\)  G  P.  R.  (Rev.)  1887.  (3)  3  P.  7?.  (Rev.)  1892. 

(2)  5  P.  R.  (Rev.)  1890.  (4)  14  P.  R.  (Rev.)  1881, 

(5)3P  7c.  (Z?er.)  1903. 
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No.  2. 

Before  Eon.  Mr.  M.  W.  Fenton,  Financial  Commissioner. 

SAJAWAL  AND  OTHERS— PETITIONERS, 

Versus 

SODAGAR  SINGH  AND  OTHERS— RESPONDENTS. 

Revenue  Revision  No.  65  of  1912-13. 

Jiirisdict ion-— Civil  or  Revenue  Court — suit  for  declaration  by  landlord 
that  defendants  are  not  occupancy  tenants,  as  stated  in  the  record  of  riphts. 
Punjab  Land  Revenue  Act,  XVII  of  1887,  section  4^5— Specific  Relief  Act,  I 
of  1877,  Chapter  VI. 

Held,  that  a  Revenue  Coui-t  has  jui-isdiction  under  section  45  of  the 
Punjab  Land  Revenue  Act  and  Chapter  VT  of  the  Specific  Relief  Act  to  give 
a  decree  declaring  that  in  respect  of  certain  areas  the  plaintiffs  are  entitled 
to  have  the  defendants  shown  in  the  Record  of  Rights  as  non-occupancy 
tenants  in  substitution  for  the  present  entry  recording  occupancy  rights. 

25  P.  R.  1S89  (Raja  Nur  Khan  v.  Mussammat  Darab  Khatun)  (1),  89 
P.  R.  1895  {Bahadur  Khan  v.  Sardar)  (2)  and  139  P.  R.  1906  {Attar  Singh  v. 
Rala  Singh)  (3),  followed. 

73  P.  R.  1910  {Rahmun  v.  Hasham)  (4),  dissented  from. 
Petition  for  revision  of  the  order  of  C.  J.  HalUfax,  Esquire, 
Comviissioner  of  Multan,  dated  the  6th  October  1912. 

Fazal  Elahi,  for  petitioners. 

Tlie  order  of   the  learned  Financial   Commissioner  was   as 
follows  :  — 

Fentox,  F.  C— The  only  question  which  it  is  necessary  to  24th  Jan.  191 3. 
consider  in  this  revision-application  is,  whether  the  Collector, 
whose  decision  has  been  upheld  in  appeal  by  the  Commissioner, 
was  acting  within  jurisdiction  in  giving  to  plaintiffs  against 
defendants  a  decree  which  is  of  the  natui^e  of  a  declaratory 
decree   under     section  45    of     the    Land   Revenue    Act     and  *' 

Chapter  "VI  of  the  Specific  Relief  Act,  entitling  plaintiffs  who 
are  landlords  to  have  the  Record  of  Rights  corrected  in  such  a 
way  as  to  substitute  "  non-occupancy  "  for  "  occupancy  "  in 
the  description  of  the  i^ights  of  the  defendants,  their  tenants, 
in  respect  of  some  of  the  land  to  which  the  suit  relates.  No 
question  as  to  the  jurisdiction  of  the  Revenue  Courts  would 
have  arisen  but  for  the  existence  of  the  Chief  Court  ruling 
in  the  case,  73  P.  R.  1910  (^Rahnmn  v.  Hasham)  (4).  The 
ruling  in  the  case  in  question  practically  amounts  to  a  decision 
that  Revenue  Courts  hive  no  jurisdiction  in  a  case  falling 
under  the  Specific  Relief  Act,   and    thejcorollary    is    deducible 

(1)  25  P.  R.  1889.  (3)  139  P.  R.  1906. 

(?)  89  P.  R.  1895.  (4)  73  P.  R.  1910. 
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that  Revenue  Courts  are  debarred  from  giving  the  equitable 
relief  for  which  Act  1  of  1877  makes  provision  in  cases  other- 
wise within  their  jurisdiction,  in  which  relief  in  the  particular 
form  contemplated  by  that  Act  is  prayed  for. 

The  ruling,  73  P.  B.  1910,  purports  to  follow  the  Division 
Bench  ruling  in  25  P.  B.  1889  (Baja  Nur  Khan  v.  Mussammat 
Darah  Khatun)  (1)  and  dissents  from  the  ruling  in  89  P.  B. 
1895  {Bahadur  Khan  v.  Sardar)  (2).  But  the  learned 
Chief  Judge,  who  is  responsible  for  the  ruling  of  3910, 
did  not  refer  to  his  own  decision  in  139  P.  B.  1906 
(Attar  Singh  v.  Bala  Singh)  (3)  in  which  he  had  cited  with 
approval,  and  had  followed,  the  ruling  in  89  P.  B.  1895 
(Bahadur  Khan  v.  Sardar)  (2).  Mr.  Justice  Rivaz's  ruling  in 
the  last  mentioned  case  has  thus  been  followed  by  the  learned 
Chief  Judge  in  1906,  but  has  been  discarded  in  1910  without 
any  reference  to  the  decision  of  the  first  mentioned  year. 

I  am  unable  to  find  in  the  Division  Bench  ruling  of  1889 
any  authority  for  the  view  that  a  suit  under  section  45  of  the 
Land  Revenue  Act  may  not  be  brought  in  a  Revenue  Court. 
What  that  case  decides  is,  that  a  person  aggrieved  by  an 
adverse  entry  in  a  record  of  rights  has  two  distinct  remedies, 
viz.,  (1)  a  suit  for  a  declaration  as  to  the  rights  to  which  he 
claims  to  be  entitled  and  (2)  a  suit  in  which  the  relief  claimed 
is  the  correction  of  the  record  itself.  The  Division  Bench 
held  that,  while  suits  of  the  first  description  are  cognizable  by  a 
Civil  Court,  even  though  the  declaratory  decree  may,  as  a 
consequential  measure,  necessitate  a  correction  of  the  record 
of  rights,  suits  of  the  second  description  are  excluded  from  the 
cognizanc  e  of  a  Civil  Court  because  they  are  barred  by  section 
158  (vi)  of  the  Land  Revenue  Act.  The  point  then,  which  is 
common  to  the  three  rulings — 25  P.  B.  1889  (Baja  Nur  Khan  v. 
Miissammat  Darah  Khatun)  (1),  89  P.  B.  1895  (Bahadur  Khan  v. 
Sardar)  (2)  and  139  P.  B.  1906  (Attar  Singh  v.  Balla  Singh)  (3)— 
is  that  a  suit  in  which  relief  in  the  form  of  a  declaratory  decree 
is  sought  is  excluded  from  the  cognizance  of  a  Civil  Court  and 
is  within  the  jurisdiction  of  a  Revenue  Court  in  all  cases  in 
which  the  subject-matter  is  such  as  is  mentioned  in  section  1 58 
of  the  Land  Revenue  Act  and  section  77  (3)  of  the  Tenancy 
Act  and  similar  statutory  provisions  excluding  the  jui^isdiction 
of  the  Civil  Courts. 

In  the  ruling  of  1910  reliance  is  placed  on  the  circumstance 
that  the    preamble  of  the   Specific  Relief   Act   refers  to  "  Civil 

(1)  25  P.  R.  1889.  (2)  89  P.  R.  1895. 

(3)  139  P.  iJ.  190ei. 
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suits  "  only.  I  take  it,  liowever,  that  what  is  ineant_by  "  civil 
suits  "  in  this  connection  is  not  "  suits  in  Civil  Courts,"  but 
suits  of  a  civil  nature.  That  suits  of  the  nature  of  tViose  triable 
bj  Revenue  Courts  may  be  "  suits  of  a  civil  nature  "  is,  I  think, 
clear  from  the  wording  of  section  5  of  the  Civil  Procedure 
Code.  When  the  Specific  Relief  Act  was  passed  the  litigation 
between  landlords  and  tenants,  which  was  subsequently 
transferred  to  Revenue  tribunals,  was  disposed  of  by  the  Civil 
Courts.  I  cannot  think  that  the  transfer  was  intended  to  be 
accompanied  by  a  withdrawal  of  authority  to  make  use  of  the 
equitable  principles  and  procedare  of  Act  I  of  1877  in  those 
cases  in  which,  owing  to  the  statutory  exclusion  of  Civil  Courts' 
jurisdiction,  cognizance  can  be  taken  by  tbe  Revenue  Courts 
only.  The  inconveniences  which  would  result  from  the 
adoption  of  such  a  view  would  be  aggravated  by  the 
recent  amendment  of  section  77  (3)  of  the  Tenancy  Act. 
efeected  by  Punjab  Act  III  of  1912. 

For  the  foregoing  reasons  I  am  constrained  to  follow  the 
rulings  in  the  three  cases,  25  P.  R.  1SS9  (Faja  Nur  Khan  v, 
Mussammat  Darab  KJiatun)  (1),  99  P.  JR.  1895  {Bahadur  Khan  v. 
Sardar)  (2)  and  139  P.  B.  1906  {Attar  Singhv.  Bala  Singh)  (3), 
in  preference  to  73  P.  R.  1910  {Rahimmy.  Hasham)  (4)  and  to 
hold  that,  in  giving  a  decree  declaring  that  in  respect  of  certain 
areas  the  plainti  ffs  are  entitled  to  have  the  defendants  shown 
in  the  record  of  rights  as  non  occupancy  tenants  in  substitution 
for  the  present  entry  recording  occupancy  rights,  the  Collector 
has  not  exceeded  his  jurisdiction.  I  therefore  reject  this 
application  for  revision. 

Bevision  dismissed. 


No.  3. 

Before  Bon.  Mr.  M.  W.    Fenton,  C.  S.  l,  Financial 
Commissioner. 

MUHAMMAD  KHAN— (Plaintiff)— PETITIO:^^ER, 

Versus 

ALI  MUHAMMAD  AND  OTHERS— (Depexdants)— 

RESL-ONDENTS. 

Revenue  Revision  No.  110  of  1912-13. 

Mutation  —on  death  of  ■proprietor— must  be  made  notwithstanding  dispute 
among  the  heirs  as  to  ride  of  succession— the  general  rule  should  be  folloiced 
and  no  proof  of  a  special  custom  entertained— amj  advantage  gained  by 
possession  by  one  of  the  heirs  icoidd  be  held  for  benefit  of  all— Indian 
Trusts  Act,  II  of  1882,  section  90. 

(1)  25  P.  R.  1889.  (3)  139  P.  R.  1906. 

(2;  89  P.  R.  1895.  (4)  73  P.  R.  1910. 
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One  S.  of  mauza  Mir  Muhammad  having  died  application  was  made  by 
his  heirs  to  have  mutation  effected  in  their  names  in  respect  of  the  land 
left  by  deceased.  Some  heirs  claimed  that  it  should  be  according  to  the 
pagvand  rule  and  others  that  it  should  be  according  to  chundavand.  The 
Naib-Tahsildar  sanctioned  mutation  to  all  in  equal  shares  as  the  general 
custom  was  pagvand.  On  appeal  the  Collector  ordered  mutation  according 
to  cMndarand  on  the  ground  that,  though  the  English  Emaj-i-am  for  the 
district  recorded  pagvand  as  the  custom  governing  Rajputs  (to  which 
tribe  the  parties  belong),  the  vernacular  Riwaj-i-am  of  the  Kasur  Tahsil  and 
previous  mutations  shewed  that  in  this  village  the  usual  rule  was  chundavand. 
On  further  appeal  the  Commissioner  held  that  under  the  circumstances  the 
fairest  way  would  be  to  leave  the  entry  as  it  was  before  deceased's  death,  as 
the  case  must  inevitably  go  to  the  Civil  Courts. 

Held  by  the  Financial  Commissioner  on  revision,  that  to  leave  in  the 
jamabandi  the  name  of  a  deceased  person,  merely  because  there  is  a  dispute 
as  to  the  succession,  cannot  be  permitted. 

Held  also,  that  the  case  being  one  of  succession  the  question  of  possession 
counts  for  little,  and  if  one  of  the  co-owners  has  managed  to  secure  possession 
cf  more  than  his  proper  share  of  the  inheritance,  the  advantage  so  gained 
must  be  regarded  as  being  held  for  the  benefit  of  all  the  other  persons 
interested,  vide  section  90  of  the  Indian  Trusts  Act,  TI  of  1882. 

5  P.  R,  (Rev.)  1912  (GInilam  Muhammad  v.  Mussammal  Zewaro)  (1), 
referred  to. 

Held  further,  the  general  rule  of  succession  in  the  Punjab  being 
pagvand,  that  rule  should  be  followed  in  mutation  cases  and  no  proof  of  the 
chundavand  custom  should  be  received,  as  this  would  exceed  the  limits  of 
the  summary  proceedings  to  which  the  inquiry  should  be  confined. 

101  P.  R.1819(Dhyan  Ckand  v.  Mchtab  Singh)  {2)  and  5  P.  R.  (Rev.) 
1912  {Ghulam  Muhammad  Y.Mussamviat  Zeicaro)  (1),  referred  to. 

Petition  for    revision  of  ilie  order  of  H.   A.  Cassov,  Esquire, 
Commissioner,  Laliore  Division,  dated  2'V(Z  October  1912. 

Oertel  and  Roslian  Lai,  for  petitioner. 

Morton  and  Muhammad  Iqbal,  for  respondents. 

The  order  of  the  learned  Financial  Commissioner  was 
as  follows  : — 

7th  April  1913.  Fenton,  F.    C. — I    have  called   for  the  records   in  this  case 

because  the  Commissioner  has  passed  an  order,  the  efEect  of 
which  is  to  retain  in  the  record-of -rights  the  name  of  a  person 
who  is  dead.  To  leave  in  the  jamabandi  the  name  of  a  deceased 
person,  merely  because  there  is  a  dispute  as  to  the  succession,  is 
a  shirking  of  duties  and  responsibilities  which  cannot  be 
permitted.  The  mutation  should  be  faced  and  dealt  with 
accox'ding  to  well  established  principles.  The  case  being 
one  of  succession  the  question  cf  possession,  as  I  have 
explained   in    the   ruling  published    as    5   P.    R.    (Rev.)    1912. 

(1)  5  P.  R.  {Rev.)  1912.  (2)  101  P.  R.  1879. 
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(GJudii.n  Mahctmmil  v.  Mnssammat  Zewaro)  (1),  counts  for 
little.  If  0113  of  the  co-owners  has  managed  to  secure 
possession  of  more  tli  m  liis  proper  share  of  the  inheritance  the 
advantage  so  gained  must,  in  accordance  with  the  piovisions 
of  section  90  of  Act  II  of  1882,  be  regarded  as  being  held  for 
the  benefit  of  all  the  other  owners  interested. 

Putting    aside   then     the     circumstances    of   possession   as 
irrelevant  to  the  question  of  mutation,  the  Revenue  Officer  has  to 
consider  whether   the  property  of  the  late  Shadi  Khan   should  be 
mutated  in  favour  of  his   sons  (and   sons'  widows)    according  to 
the  rule  oipagvand  or  chundavand.     In  the  leading  case  101  P.  B. 
1879    {Bhijan   Chand    v.     Mehtab    Si)igh)    (2)     which   has   been 
followed    in      numerous      other     cases,     it    was      decided  that 
inheritance    as     a     rule    goes     per      capita     (according   to  the 
pagvand   rule)  and   not    per  stirpes  {chundavand)  ;  that    it  there 
fore    lies    upon   the     parties     alleging    the     special  custom    of 
clnmdavand   to    establish   snch    custom  ;  and    that  in  the  absence 
of  such  proof  the  general  custom  of  pagvand  Avill    apply  Avithout 
any   proof   being   necessary.     Now   I  do   not  for     one   moment 
assert   that   a   custom  of     chundavand   does  not  exist  or  cannot 
be  proved  to  exist  in  the  family  to  which  the  parties   belong,  but 
a   Revenue   Officer  dealing  with  a  mutation  case  may  not   accept 
proof  of  such  a  custom.     The  inquiry  in   which  such  proof  would 
be  tendered  would  necessarily  exceed   the  limits  of  the    summary 
proceedings    to    which,    as    explained   in    5     P.    R.    (Bev.)  1912 
the  scope  of  such  an   inquiry    should   be   limit;^d      The  general 
rule  of  per  capita  inheritance   h     sufficiently  well  established  to 
justify  a  mutation  officer   recordiag  shares     on   its  basis.     Any 
presumption     consequently     attaching    to    the   record-of-rights 
entry  will  naturally  be  of  equal  and  not  greater  weight  than  the 
presumption   which   makes  pigvani   the    general   rule   in     the 
absence  of  proof  of  a  chundavand  cisiova..  For  these  reasons  I  now 
restore  the  mutation  order  of  the  I!^aib-Tahsildar  of  Kasur,  dated 
3rd  December  1911,  whereby  the  property    of    Shadi  Khan  was 
recorded  as  inherited  in  equal  shares  by  his  sons  and  sons'  widows. 

Revision  accepted. 


No.  4. 

Before  Hon.  Mr.  ill.  W.  Fenton,  G   S,  I.,  Flna^icial 
Commissioner. 

TAJA  AND  OTHERS— PETITIONERS, 

V^BTSliS 

KARAM  ALI  AND  OTHERS-RESPONDENTS. 
Revenue  Revision  148  of  1912-13. 

Punjab  Land  Revenue  Act,  XVII  of  1887,  section  37  (a)— power  of 
Revenue  officers  to  correct  erroneous  or  fraudulent  entries  in  records-of-right. 

(1)  5  P.  R.  {Rev.)  1912.  (2)  101  P.  R.  1879. 
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In  the  record-of-rights  of  1893-9-i  and  previous  years  the  joint  holding 
in  dispute  was  correctly  recorded  as  being  owned,  half  by  petitioners,  the 
descendants  of  one  son  of  a  conunon  ancestor,  and  the  other  half,  by  the 
respondents,  the  descendants  of  the  second  son.  In  the  record-of-rights  of 
1895-96  the  shares  were  recorded  as  one- third  and  two-thu'ds  respectively, 
admittedly  by  a  mistake  of  the  patwari.  The  petitioners  applied  in  1912 
to  have  the  entry  corrected — the  respondents  objected. 

Held,  that  it  is  incumbent  on  the  Revenue  stall'  to  see  that  entries  are 
made  in  accordance  with  law,  and  proof  of  a  mistake  in  this  respect  is  proof 
of  a  fact  having  occurred  within  the  meaning  of  section  37  (a)  of  the  Land 
Revenue  Act.  It  is  not  necessary  for  the  purposes  of  that  section,  as  it  was 
in  the  case  of  the  corresponding  section  of  the  Land  Revenue  Act  of  1871,  that 
the  fact  should  have  occurred  since  the  date  of  the  entry  which  it  is  sought 
to  vary. 

Held  consequently,  that  the  erroneous  entry  can  be  corrected  by  the 
Revenue  officers. 

Appeal  from  the    order  of  C.  J  Hallifax,  Esqtcire,  Govimissioner 
of  Multan,  dated  the  21st  February  1913. 

Govind  Das,  for  petitioner. 
Nilial  Cliaiid,  for  respondeuts. 

Tlie    order   of    the   learned  Financial  Commissioner  was    as 
follows  : — 

th  April  1913.  Fentox,  F.C. — The   question  raised  by   the  revision  applica- 

tion in  this  mutation  case  is  one  of  some  importance.  The 
question  is,  whether  a  mistake  made  by  a  patwari  in  drawing 
up  an  annual  record  and  not  detected  by  the  Revenue  Officer 
at  the  time  of  attestation,  can  be  corrected  by  a  mutation  entry 
when  subsequently  discovered.  The  facts  are  that  Taja  and 
others  whom  I  will  designate  as  the  first  party  and  Karam  Ali 
and  others  of  the  second  j^arty  are  co-sharers  in  a  joint  holding. 
In  the  recoixl-of-riglits  of  1893-94  and  previous  years  their 
respective  shares  in  this  holding  were  recorded  as  half  and  half , 
and  tlis  division  is  in  accordance  with  the  pedigree  table,  the 
parties  being  descended  from  the  two  sons  of  a  common  ancestor. 
In  the  recox'd-of -rights  of  the  years  1895-96  the  shares  are 
recorded  as  one-third  and  two-thirds  respectively.  There  is 
nothing  on  record  to  explain  the  alteration.  Xo  mutation  order 
is  forthcoming  or  alleged  to  have  been  made.  The  patwari  Avho 
is  responsible  for  the  entry  confesses  that  he  made  a  mistake 
for  which  he  asks  to  be  pardoned.  The  Assistant  Collector, 
Collector  and  Commissioner  who  have  considered  the  first 
party's  application  to  have  this  mistake  rectified  by  an  order 
under  section  37,  Land  Revenue  Act,  have  all  come  to  the  conclu- 
sion that  such  lectification  cannot  take  place  in  a  mutation 
proceeding  in  view  of  the  fact  that  the  second  paity  does  not 
agree  to  the  entry  being  varied. 
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I  am  uuable  to  concur  in  tliis  conclusion.  An  entry  in  the 
annual  record  may  under  section  37  (a)  of  the  Land  Revenue 
Act  be  varied  in  accordance  with  facts  proved  to  have  occui^red. 
In  the  present  case  it  has  been  proved  that  a  mistake  was  made, 
that  is  to  say,  that  the  entry  which  it  is  sought  to  have  altered 
was  made  otherwise  than  in  accordance  with  law.  Lawfully 
the  alteration  made  in  the  1895-96  record  could  only  be  so 
made  as  the  result  of  mutation-proceedings  and  there  were  no 
mutation-proceedings.  It  is  to  be  observed  that  section  44  of 
the  Land  Revenue  Act  gives  a  presumption  of  truth  only  to  such 
entries  as  are  made  "  in  accoi-dance  with  the  law  for  the  time 
"  being  in  force".  It  is  incumbent  on  the  Revenue  staff  to  see 
that  entries  are  made  in  accordance  with  law,  and  proof  of  a 
mistake  having  been  made  in  this  respect,  is  proof  of  a  fact 
having  occurred  within  the  meaning  of  section  37  (a)  of  the 
Land  Revenue  Act. 

It  is  not  necessary  for  the  purposes  of  the  section  just 
mentioned  that  the  fact  should  have  occurred  since  the  date  of 
the  entry  Avhich  it  is  sought  to  vaiy.  In  this  respect  the  law  as 
laid  doAvn  in  Act  XVII  of  1887  differs  from  that  of  section  19 
of  the  Land  Revenue  Act  of  I87I.  Under  the  older  Act  the  fact 
justifying  variation  of  the  entry  must  have  occurx'ed  at  some 
time  subsequent  to  the  date  of  the  entry.  No  such  condition  is 
now  applicable.  In  this  connection  it  is  i-elevant  to  quote  the 
opinion  in  an  analogous  case  of  the  Government  Advocate  which 
is  reproduced  on  page  137  of  Douie's  Settlement  Manual  : — "The 
record  is  prepared  in  accordance  with  facts  believed  at  that 
moment  to  be  true.  If  at  any  later  date  it  be  proved  that  this 
belief  was  eri-oneous.,  e.  g.,  that  a  person  entered  as  mex-ely 
absent  had  as  a  fact  died  at  an  earlier  date,  although  his  death 
was  not  known  or  suspected  when  the  entry  Avas  being  "wi-itten, 
this  in  my  opinion  is  undoubtedly  a  fact,  proof  of  which  Avould 
warrant  an  alteration  of  the  entry." 

It  would  create  an  intoleiable  situation  if,  as  Financial 
Commissioner,  I  were  to  rule  that  those  right-holders  whose 
rights  are  prejudiced  by  mistaken  or  fraudulent  action  on  the 
part  of  a  patwari  or  kanungo  have  no  remedy  other  than  a 
regular  suit  in  any  case  in  which  the  mistake  or  fraud  is  not 
discovered  until  after  the  final  attestation  of  the  record-of -rights 
or  annual  record  in  which  the  mistaken  or  fraudulent  entry  is 
made.  In  taking  cognizance  of  such  errors  when  discovered  and 
dealing  with  them  by  the  method  of  a  new  mutation  entry  a 
Revenue  Officer  is  not  reviewing  or  revising  any  order  of  a 
predecessor  or  other  Revenue  Officer. 
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I  accoi'diiigly  accept  tliis  revision  application  and  direct 
that  the  first  and  second  parties  be  recorded  as  holding  equal 
shares  respectivel}^  in  the  joint  holding  to  which  the  present 
application   relates. 

Mevision  accepted. 


No.  5. 

Before  Hon.  Mr,  31.  W.  Fenton,    C  S.  L,  Financial 
Commissioner. 

RUHELA  AND  OTHERS— (Plaintiffs)— PETITIONERS, 

Versus 
DULLA— (Defendant) RESPONDENT. 

Revenue   Revision   No.  147  of   1912-139. 

Punjab  Tenancy  Act,  XVI  of  1887,  sactions  -4  (7)  53,  57,  59  and  60— 
succession  to  occupancy  holding— adopted  son — donee  from  heirless  tenant — 
whose  gift  has  not  been  challenged  by  landlords  toithin  period  of  limitation. 

On  the  death  of  one  B.,  an  occupancy  tenant,  the  landlords  claimed 
posKession  of  the  holding  from  the  defendant  who  was  the  adopted  son  of  B. 
and  to  whom  B.  had  gifted  the  holding  in    1900. 

Held  that,  if  there  had  been  merely  a  cusLomary  adoption,  the  landlords 
would  be  entitled  to  treat  the  occupancy  rights  as  having  lapsed  on  the  death 
of  defendant's  adoptive  father. 

43  P.  R.  1895  (F.  B.){Fatteh  Muhammad  v.  Mussammat  Jiwan)  (1), followed. 

But  as  in  this  case,  there  was  a  gift  of  the  occupancy  rights  in  1900, 
followed  by  possession,  which  had  ceased  to  be  a  voidable  transaction  by 
reason  of  the  landlords  not  bringing  a  suit  within  tiie  period  of  limitation  to 
have  it  set  aside,  the  landlords'  claim  must  fail. 

Held  further,  that  the  donee  under  ths  gift,  acquired  the  fuU  occupancy 
rights,  vide  sections  4  (7)  and  57  of  the  Tenancy  Act,  notwithstanding  that  the 
donor  was  heirless  and  the  occupancy  rights  would  have  become  extinguished 
on  his  death. 

The  difierenco  between  a  mortgage  and  a  gift  pointed  out. 

91  P.  R.  1894  (Mussammat  Murad  Khatun  v.  Ahmad  AH)  (2) 
referred  to. 

Case  reported  by  P.  J.  Fagan,  Esqim-e,  Commissioner   of 

Jullundur^  by  order,  dated  the  Slst  March  1913. 
The   order  of   the  learned  Financial  Commissioner  was  as 
follows  : — 
lith  April  1913.  Fenton,  F.    C— I   am  unable  to   concur  with  the  learned 

Commissioner  that  the  decree  of  the  Collector  should  be  set 
aside.  Briefly  the  case  is  one  in  which  landlords  sue  for 
possession  of  the  land  included  in  an  occupancy  holding  on  the 
death   of  the    adoptive  father  of  the    tenant  in  possession.     Had 


(1)  43  P.R.  1895  {F.  B.)  (2)  91  P.  R.  1894. 
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the  tenant  in  possession  no  other  title  to  the  occupancy  rights 
than  such  as  arose  from  the  circumstance  that  he  was  the 
arlopted  son  o£  the  previous  occupancy-tenant,  I  agree  that, 
following  43  P.  E.  1895  (F.  B.)  {FatieJi  Muhammad  v. 
Mussammat  Jiivan)  (1),  the  landlords  would  be  entitled  to 
treat  the  occupancy  lights  as  having  lapsed  on  the  death  of 
the  (defendant's  adoptive  father.  But  the  defendant  derives 
his  title  from  a  gift-transfer  under  section  53  and  not  from 
inheritance  under  section  59  of  the  Tenancy  Act,  This  gift  to 
defendant  by  his  adoptive  father  during  the  latter's  life-time 
was  voidable  at  the  instance  of  the  landlords  ;  but  within  the 
peiiod  of  limitation  the  landlords  did  not  bring  any  suit  to  set 
it  aside,  so  that  the  gift  transaction  has  ceased  to  be  a 
voidable  one. 

What,  however,  the  learned  Commissioner  contends  is  that 
what  the  occupancy  tenant  gifted  to  his  adoptive  son  was  not 
his  occupancy  rights  but  his  life  interest  in  his  occupancy 
holding,  an  intei^est  which  terminated  on  his  death.  Mr.  Fagan 
writes  : — "  Had  he  (defendant)  been  a  mortgagee  his  interest, 
as  I  understand  the  rulings  P.  P.  Ko.  79  of  IS/SandNo.  8 
Revenue  of  1908  would  certainly  have  determined  on  the  death 
of  Basawa.  It  appears  to  mo  that  the  same  piinciple  must 
apply  a  fortiiri  in  the  case  of  a  donee.  Basawa  would  only 
transfer,  whether  by  mortgage  or  gift,  the  maximum  quantity 
of  inteiest  v,hich  he  enjoyed  and  that  was  an  interest  which, 
under  the  terms  of  section  59,  Punjab  Tenancy  Act,  terminated 
on  his  death  without  male  issue  or  entitled  collaterals.  No 
transfer  made  by  him  could,  so  far  as  I  can  see,  operate  to 
prolong  the  occupancy  teuui'e  in  favour  of  a  sti'anger  which  is 
what  Dalla  is  ia  spite  of  his  adoption.'' 

Now    it    seems  to  me  that  there    are  several  fallacies  in  the 
above   contention,     A  gift  is  not  analogous  to  a  mortgage.     A 
donor  parts  with  all  his  right,  title  and   interest  to  the  donee, 
A  mortgagor  does  not  similarly  part  with  all  his  right,    title  and 
interest   to   the    mortgagee.     A    mortgagor     has       a     right   to 
redeem  ;  a  gift  followed   by    possession    may   not   be    revoked. 
(Section    25   explanation    1    of   Contract     Act,      section  126   of 
Transfer      of     Property     Act,    91     P.     P.     1894    Qlussammat 
Murad    Khatun  v.  Ahmad    Alt)  (2)  ).    Gifts  may  no  doubt  undei" 
customary   law    be  rendered   voidable  so  far    as   the  interests  of 
reversioners    are  concerned  and,  having  regard   to  their  claims, 
there  is  certainly  an   analogy   between   the    position  of  a  donee 

(1)  43  P.  R.  1895  (F.  B.)  (2)  91  P.  R.  1894. 
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and  of  a  mortgagee  during  the  liTe-time  o£  the  donor.  A 
reversioner  cannot  during  the  donor's  life  time  sue  to  oust  the 
donee,  but  tlie  landlord  of  an  occupancy  tenant  can  bring  such 
a  suit  during  the  donor's  life-time  and  limitation  therefore  runs 
against  him  from  the  date  of  the  gift  transaction,  and  not  from 
the  date  of  the  donor's  death. 

But   the   learned    Commissioner's   main  contention    is  that 
what   passed   from  the    donor  to   the  donee  was    nothing  more 
than  a  life  interest  in  the  occupancy  holding.     It  is  not  contend- 
ed that   the  language  of  the  deed  of  gift  so    limits  its  scope,  Mr. 
Fagan's   position   seems   to   be    that   a    childless    and   heirless 
occupancy    tenant   possesses   property   different   in    nature  and 
status  from  that  which   is  possessed    by   an   occupancy    tenant 
with   visible  statutory   heirs  :  that  in  the   one  case  the  property 
is   a  life  interest  and  iu  the    other  a   permanent  interest,     I  am 
unable   to  find     any     authority   for     such    a    proposition.      An 
heirless    occupancy  tenant   may  marry  and  beget  an    heir.     Can 
it  be   contended  that    with  the  birth   of  a  son  the   nature  of  his 
title  in  his  occupancy  holding  is  altered  ?    However  that  may  be, 
even  if  it  be  admitted  that  an  heirless  occupancy  tenant  possesses 
only   a   life  interest,  that  fact,  while   it  may  restrict  his  powers 
of  alienation  by  imposing  conditions  as   to  necessity  and  consent 
of  others,    cannot  affect  the  title  of  a    transferee,  when  once  the 
transfer,  being   within  such  powers,    has  been  made  :  and  if  the 
alienation,   as   in   this    case,    is  not   voidable  at  the    suit  of  any 
reversioner,    and   has,   by   reason   of    limitation,    ceased   to   be 
voidable   at   the   suit  of  the  landlords,    then  the  alienee  shall,  as 
pi^ovided  expressly   in   section    57  and  generally  in  section  4  (7) 
of  the  Tenancy    Act,  step  into  the  shoes  of   the  occupancy  tenant 
and  "  have  the  same  rights  and  be  subject  to  the  same  liabilities 
as   the    tenant,  to  whom   before  the  transfer  the  right  belonged, 
had  and  was  subject  to." 

For  these  reasons  I  am  unable  to  regard  the  decree  of  the 
Collector,  dismissing  the  landlords'  (plaintiffs')  suit  for  posses- 
sion of  the  occupancy  holding,  as  one  which  should  be  revised 
under  section  84  of  the  Tenancy  Act. 

Bevision  rejected. 


December,  1913.  ]  REVENUE  JUDGMENTS— No.  6. 


No.  6. 

Before  Eon.  Mr.  M.  W.  Fenton,  CSJ.,  Financial 
Commissioner . 

MUSSAMMAT  KHANUM  NUR— APPLICANT 

Versus 

HAYAT  KHAN— RESPONDENT. 

Revenue  Revision  No.  313  of  1912- 13. 

Mutation  of  names—sale  in  contravention  of  statidory  law,  skoiLld  not 
be  mutated. 

Mussammat  K.  N.  sold  her  occupancy  rights  in  certain  land  to 
her  landlord  and  delivered  possession,  alleging,  however,  when  the  case 
came  up  for  mutation,  that  consideration  had  not  passed.  The  Commis- 
sioner in  appeal  directed  mutation  "  according  to  the  principles  laid  down 
"  in  judgment  No.  5  of  1912." 

Held,  on  revision  by  the  Financial  Coromissioner  that  mutation  cannot 
be  carried  out  of  a  transaction  which  contravenes  an  express  provision  of  the 
statutory  law  and  inasmuch  as  Mussammat  K.  N.'s  sale  involved  a  breach 
of  section  59  of  the  Tenancy  Act  mutation  should  not  be  effected. 

5  P.  R.  (Rer.j  1912  {Ghulavi  Muhammad  v.  Mussammat  Zewaro)  (1), 
distinguished. 

Revision  from  the  order  of  H.  J.  Maynard,  Esquire,  Commissioner 
of  Rawalpindi,  dated  the  11th  March  1913. 

Nemo,  for  applicant. 

Badi'-ud-Din,  for  respondent. 

The  order  of  the  learned  Financial  Commissioner  was  as 
follows  : — 

Fenton,  F.  C. — The  Naib-Tahsildar  having  sanctioned  the  g^^  t^^  j.  ig\-^ 
mutation  of  sale  of  the  occnpaney  rights  of  Mussammat  Khauam 
Nar  in  favour  of  her  landlord,  the  Collector  on  appeal  cancelled 
the  mutation  on  the  ground  that  the  alienor,  a  widow,  had 
alienated  the  property  without  necessity.  The  Commissioner 
accepted  the  appeal  of  the  vendee  as  he  found  that,  although  the 
vendor  asserted  that  she  had  not  received  the  consideration 
money,  yet  possession  had  passed  to  the  vendee,  and  Ire  ordered 
that  effect  be  given  to  the  sale  by  mutation. 

Mussammat  Khanam  Nui',  the  vendor,  applies  for  revision. 
In  his  order  the  Commissioner  remarks  : — "  According  to  the 
principles  laid  down  in  judgment  No.  5  of  1912  the  mutation  of 
the  sale  of  occupancy  rights  must  be  attested  in  accordance  with 
the  deed,"  It  is  true  that  in  the  ruling  in  question  it  is  laid 
down  that  in  transfer,  as  distinguished   from  succession  cases. 


(1)  5  P.  B.  {Rev.)  1912. 
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mutation  should  ordinarily  follow  possession  ;  and  there  is  also 
in  the  same  ruling  an  expression  of  opinion  that  it  is  not  the 
function  of  a  Revenue  Officer  to  decline  to  give  effect  by 
mutation  to  transfer  contracts  merely  because  they  appear  to 
contravene  some  principle  of  customary  law. 

But  in  the  present  case  the  transfer  made  by  the  widow 
involves  something  more  than  a  breach  of  customary  law.  It 
involves  a  breach  of  statutory  law.  It  contravenes  the  provisions 
of  clause  (3)  of  section  59  of  the  Tenancy  Act  which  provides 
that  a  widow  shall  not  transfer  her  occupancy  rights  by 
sale,  gift  or  mortgage  or  by  sub-lease  for  a  tei-m  exceeding  one 
year-  A  j^rohibition  resting  on  tha  authority  of  a  statute 
must  receive  from  the  mutation  officer  more  respect  and 
observance  than  a  prohibition  alleged  to  be  sanctioned  by  a 
custom,  proof  of  which  the  mutation  officer  is  not  authorised 
to  receive. 

Accordingly  in  the  present  case  this  provision  of  the 
Tenancy  Act  must  be  acted  upon  by  the  mutation  officer, 
and  a  contract  in  contravention  of  it  may  not  be  i-ecognised  by 
him  any  more  than  a  contract  by  a  minor  or  other  person  who 
is  legally  incapable  of  conti  acting,  or  than  a  contract  con- 
travening the  provisions  of  the  Land  Alienation  Act.  It  is  true 
that  section  60  of  the  Tenancy  Act  provides  that  any  transfer 
made  in  contravention  of  the  preceding  section  shall  be  voidable 
at  the  instance  of  the  landlord.  But  I  am  unable  to  intei'pret 
this  provision  as  involving  the  conclusion  that  a  ti-ansfer  in  con- 
travention of  the  preceding  sections,  if  not  made  void  by  the 
landloi-d,  is  of  necessity  valid.  Clause  (3)  of  section  59  was 
obviously  enacted,  in  the  interests  not  of  the  landlord  but  of 
revei'sioners,  and  it  would  be  wholly  contrary  to  its  intention 
to  allow  a  widoAv  to  collude  with  her  landlord  to  defeat  the 
interests  of  her  reversioners  by  selling  her  occupancy  right  to 
the  landlord.  The  wording  of  section  60  does  not  necessitate 
any  such  anomalous  result 

For  the  foregoing  reasons  I  accept  this  application  and, 
under  section  16  of  the  Land  Revenue  Act,  direct  that  the 
mutation  of  Mussammat  Khanam  Nur's  occupancy  rights  in 
favour  of  her  landlord  Hayat  Khan  be  cancelled 

Revision  accepted. 


Decembbb,  1913.]  REVENUE  JUDGMENTS— No.  7.  15 

No.  7. 
Before  Uon.  Mr,  M.  W-  Fenton,  C.S.I.,  Financial 

Commissioner. 

POLAR— APPLICANT 
»  Versus 

KHAYALI— RESPONDEXT. 

Revenue  Revision  No.  196  of  1912-13. 

Occupancy  rights — Ptinjai  Tenancy  Act,  XVI  of  1887,  sections  5  (1)  (a) 
and  5  (2). 

Held,  that  for  the  purposes  of  section  5  (2)  of  the  Punjab  Tenancy  Act, 
XVT  of  1887,  it  is  not  necessary  that  the  tenant  who  ia  a  suit  claims  the 
benefit  of  the  presumption  therein  given,  should  prove  that  he  himself  has 
inherited  through  a  grandfather  or  a  grand  uncle  who  occupied  the  land.  It 
is  sufficient  if  he  proves  that,  other  conditions  being  satisfied,  his  predecessor 
in  interest,  the  tenant  in  possession  when  Act  XVT  of  1887  came  mto  force, 
fulfilled,  with  the  aid  of  the  presumption  given  by  section  5  (2),  if  necessary, 
the  conditions  as  to  inheritance  specified  in  section  5  (1)  {a  . 

Revision  from  the  order  of  Lt.-Col.  C.  M.  Dallas,  (7.8.7.,  Commis- 
sioner of  Ambala,  dated  the  2ls^  April  1913. 

^Madan  Chand,  for  applicant. 
Lakshmi  Narain,  for  respondent. 

The  order  of  the  learned  Financial  Commissioner  was  as 
follows  :— 

Fenton,  F.C. — The  first  C'  nrt  decreed  in  plaintiff's  favour  \\ij^  gw  1913. 
cancelling  a  notice  of  ejectment  issued  against  him  by- 
defendants.  The  Collector  accepted  defendant's  appeal  and 
dismissed  plaintiff's  claim.  The  Commissioner  rejected  plain- 
tiff's appeal.  Plaintiff  now  applies  to  this  Court  on  the  revision 
side. 

The  question  at  issue  is  whether  the  conditions  of  section 
5  (1)  (a)  of  the  Tenancy  Act  are  satisfied  in  respect  of  this 
tenancy.  It  is  admitted  that  in  the  matter  of  the  amount  of 
rent  heretofore  paid  the  conditions  in  question  are  satisfied. 
The  only  point  in  dispute  is  whether  the  condition  as  to  holding 
for  more  than  two  generations  in  the  male  line  of  descent  at 
the  time  of  the  commencement  of  the  Act  of  1887  has  been 
satisfied.  The  Collector  has  entirely  ignored  the  presumption 
in  favour  cf  the  tenant  which  is  given  by  section  5  (2)  of  the 
Tenancy  Act.  Bearing  in  mind  the  fact  that  the  word 
"  tenant  "  in  section  5  (2)  includes  the  predecessor  in  interest  of 
the  tenant  for  the  time  being  (section  4  (7)  )  it  is  undoubtedly 
the  case  that  Polar,  the  plaintiff,  "  has  continuously  occupied 
land  for  30  years  and  paid  no  rent  therefor  beyond  the  amount 
of  land  revenue,  etc.,  etc." 
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The  reasons  assigned  by  the  Commissioner  for  not 
giving  Polar  the  benefit  of  the  presumption  conferred 
by  section  ^  (2)  are  two.  The  first  of  these  is  that 
Polar  has  not  inherited  the  tenancy  from  a  grandfather  or 
grand  uncle.  Polar  has  inherited  the  tenancy  as  being  the  nearest 
male  agnate  descended  from  a  common  ancestor  of  the  previous 
holder.  Whether  the  common  ancestor  did  or  did  not  occupy 
the  land  need  not  now  be  considered,  as  we  are  not  investigating 
a  succession  case  under  section  59  of  the  Tenancy  Act.  The 
fact  that  Polar  has  succeeded  to,  and  is  in  possession  of,  the 
tenancy,  whether  it  be  an  occupancy  tenancy  or  a  tenancy  at 
will,  is  not  disputed.  The  question  then  is  whether,  admitting, 
for  the  purpose  of  argument,  that  Polar  has  not  inherited  the 
tenancy  from  a  grandfather  or  grand  uncle,  that  circumstance 
affects  the  presumption  conferred  by  section  5  (2).  I  am  unable 
to  hold  that  it  does.  The  requirements  of  section  5  (t)  (a)  as  to 
continuous  occupation  of  the  land  by  more  than  two  generations 
in  the  male  line  concern  only  the  tenant  in  occupation  at  the 
commencement  of  the  Act  of  1887.  If,  in  respect  of  his  occupa- 
tion, the  conditions  in  question  are  satisfied,  then  any  subsequent 
successor  in  interest  to  the  tenancy  is  entitled  to  the  results 
accruing  from  the  circumstance  that  these  conditions  were 
so  satisfied  by  the  occupant  of  the  year  1887,  even  though 
such  successor  may  not  be  related  in  male  lineal  descent  to  the 
occupant  of  that  year.  For  the  purpose  of  section  5  (2)  it  is 
sufficient  to  prove  that  since  1887  the  successors  in  interest 
of  the  occupant  of  that  year  have  held  continuously  without 
paying  any  rent  beyond  revenue  i\ites  and  cesses. 

But  the  o  her  reason  which  the  Commissioner  gives  for  not 
allowing  to  Polar  the  benefit  of  section  5  (2)  remains  to  be  dealt 
with.  In  this  connection  the  following  pedigres-table  may  be 
referred  to  : — 

BUDHA. 


Chama.  Deoii. 

I  I 

Maula.  Dhanna. 

In  1863,  beyond  which  records  do  not  go,  the  land  was  in 
possession  of  Chaina  and  Deoji.  At  the  time  of  the  commence- 
ment of  the  Tenancy  Act  of  1887  the  occupants  were  their  sons, 
Maula  and  Dhanna.  Col.  Dallas  holds  that  as  in  1863  Chaina 
and  Deoji  each  occupied  separate  fields  and  were  not  recorded 
as  joint  tenants  of  the  whole  land,  therefore  it  is  to  be  concluded 
that  they  did  not  inherit  the  land  from  their  father.     Such  ^ 
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conclusion  is  wliolly  unwarranted.  Section  5  (2)  creates  the 
presumption  that  the  tenants  in  occupation  in  ]863  did  inherit 
from  their  father  and  the_barden  of  proving  that  they  did  not 
is  not  discharged  by  proof  of  the  fact  that  they  held  possession 
of  separate  fields  and  not  jointly. 

For  the  foregoing  reasons  I  direct,  under  section  84, 
Tenancy  Act,  that  the  orders  of  the  Collector  and  the  Commis- 
sioner be  set  aside,  and  that  the  decree  of  the  Assistant  Collector, 
dated  16th  August  1912,  be  restored.  I  award  costs  in  all 
Courts  to  plaintilfs  against  defendants. 

Revision  accepted. 

No.  8. 

Before  Hon.  Mr.   M.  W.  Fenton,  C.  S.  L,  Financial 

Commissioner. 

MOHAM^IAD  NASIR  KHAN"— PLAINTIFF 

Versus 

FARID  AND  OTHERS  -  DEFENDANTS. 

Revenue  Revision  No.  266  of  1912-13. 

Canal  Act,  VIII  of  1873 — jniblic  policy — sale  of  icater  without  complying 
with  provisions  of  Act. 

M.  N.'-K.  as  owner  of  a  watercourse  sued  F.  and  others  to  recover  a 
certain  sum  as  rent  or  compensation  for  the  use  bj-  the  latter  of  his  water- 
course in  irrigating  their  lands,  the  user  being  imder  a  registered  agi'eement  by 
which  the  rent  or  compensation  was  made  proportional  to  the  area  in-igated. 

/7cW,  by  the  Financial  Commissioner  on  revision,  that  the  transaction 
virtually  amounted  to  a  sale  of  canal  water  and  was  therefore  imenforce- 
able,  being  opposed  to  public  policy,  inasmuch  as  it  contravened  the  spirit 
and  policy  of  the  Canal  Act. 

Hevisiun  from  the  order  of  C.  J.  Hullifax,  Esquire,  Commissioner  of 
Multan,  dated  the  \2th  May  1913. 

The  order  of  the   learned   Financial   Commissioner  was   as 
follows  : — 

Fenton,  F.  C. — The  agreement  between  the  parties  in  this  -toa  g  /  iqiq 
case  is  one  by  which  the  plaintilf  as  owner  of  a  watercourse 
seeks  to  recover  from  the  defendants  certain  sums  as  rent  or 
compensation  for  the  use  by  the  defendants  of  plaintiff's  water 
course  in  irrigating  their  land.  Now  at  first  sight  it  may  seem 
that  there  is  nothing  objectionable  in  such  an  agreement,  but 
when  the  matter  is  analysed  it  will,  I  think,  be  clear  that  an 
agreement  of  the  kind  is  contraiy  to  public  policy.  Inasmuch  as 
the  compensation,  rent  or  dues— whatever  the  payment  may  be 
termed — are  proportional  to  the  area  irrigated,  the  arrangement 
virtually  amounts  to  a  sale  of  canal  water,  which,  as  pointed  out 
by  the  Collector   and    Commissioner,   is  not   permissible    with- 
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out  the  consent  o£  tlie  Superintending  Engineer,  except  in  the 
cii'cumstances  comtemplated  in  section  32  (e)  of  Act  YIII  of 
1873.  But  such  trafficking  in  the  water  of  Government  canals 
is  not  uncommon  in  the  Multan  District.  As  observed  in  para. 
50  of  Maclagaii's  Settlement  Report  :  "  The  richer  and  stronger 
men  who  own  watercourses  or  shares  in  watercourses  still  sell  or 
barter  water  and  control  the  supplies  of  their  weaker  neigh  • 
bouts  in  a  way  which  could  not  be  allowed  elsewhere". 

It  is  certainly  contriiry  to  public  policy-  that  there  should  be 
between  the  Canal  Department  and  the  irrigator  any  middle  man 
wlio  might  by  making  a  charge  for  the  water  enhance  the  total 
cost  of  it  to  the  cultivator.  Accordingly  in  Part  III  of  the  Canal 
Act  there  are  elaborate  provisions  designed  to  secure  that  every 
irrigator  shall  be  entitled  to  a  watercoui-se  of  his  own  or  to 
ihe  use  of  a  watercourse  belonging  to  some  one  else.  In  the 
pt  esent  instance  we  are  dealing  with  a  case  in  which  irrigators 
are  using  a  watercourse  belonging  to  some  one  else. 

If  the  claim  of  the  plaintiff,  the  owner  of  the  watercourse, 
were  only  to  recover  from  the  defendants  tlieir  rateable  share  of 
the  cost  of  maintaining  the  watercourse,  then  the  proper  proce- 
dure would  be  by  application  under  section  19  of  the  Canal  Act 
and  not  by  suit.  But  the  plaintiff's  claim  apparently  includes 
something  else.  He  probably  can  prove  that  the  defendants 
have  never  paid  under  section  20  of  the  Canal  Act  any  shai'e  of 
the  first  cost  of  the  watercourse.  It  would  be  inequitable  to  treat 
the  defendants  as  indefeasibly  entitled  to  use  the  plaintiff's  water- 
course if  they,  lis  a  fact,  have  never  paid  any  such  share.  The 
agreement  between  the  parties  which  has  been  propounded  in 
this  case  was  doubtless  intended  to  substitute  an  annual 
payment  for  a  lump  contribution  to  tlie  original  cost  such  as  is 
contemplated  in  section  20  of  the  Canal  Act.  I  see  no  objec- 
tion to  such  an  agreement  were  it  not  for  the  fact  that,  the 
annual  payment  being  proportional  to  the  area  irrigated,  the 
transaction  vii  tually  amounts  to  a  sale  of  canal  water  ;  and, 
although  there  would  be  no  need  to  interfere  so  long  as  both 
parties  were  satisfied,  it  is  another  matter  when  the  aid  of  the 
Courts  is  solicited  in  enforcing  the  agreement.  Cognizance 
must  be  taken  of  the  circumstance  that  it  is  contrary  to 
public  policy. 

As  remarked  above,  the  defendants  have  no  claim  to 
use  the  plaintiff's  watercourse  without  compensating  the 
latter,  and,  assuming  that  no  such  comj)ensation  has  been 
paid,  and  that  the  parties  fail  to  agree  upon  terms,  plaintiff  would, 
I  consider,  be  within  his.  rights  if  he  prevented  his  water- 
course being  used  by  the  defendants,     Such  action  would   drive 
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the  defendants  into  applying  to  the  Canal  Officer  undei'  section 
20  of  Act  VIII  of  1873.  Upon  such  application  the  Canal 
Officer  might,  I  think,  without  departing  from  the  intention  of 
the  section,  fix  an  annual  sum  to  be  paid  by  defendants  in  lieu 
of  a  lump  sum  in  respect  of  their-  shai^e  of  the  original  cost  of 
constructing  the  watercourse.  Defendants'  share  of  cost  of 
maintenance  would,  as  already  noted,  be  recoverable  under 
section  19. 

For  the  foregoing  reasons  I  concur  in  the  Collector's 
Older,  upheld  in  appeal  by  the  Commissioner,  dismissing  the  suit 
of  the  plaiutiU,  and  1  i  eject  this  application  for  revision. 

Revision  dismissed. 


No.  9. 

Before  Hon.  Mr.  M.  W.  Feiiton,  G.S.I.,  Financial 

Commissioner. 

KISHOK  CHAND  AND  KANSHI  RAM— (Plaintiffs)— 

PETITIONERS 

Versus 

BADHAWA  SINGH  AND  MUSSAMMAT  SOBHI— 

(  Defendants)— RESPONDENTS. 

Revenue  Revision  No.  292  of  1912-13. 

Jurisdiction  of  Civil  or  Revenue  Court — sicit  by  mortgagee  to  eject 
mortgagor  under  terms  of  mortgage-deed— Funjab  Tenancy  Act,  XVI  of  1887, 
section  77  (3)  {e)— relation  of  landlord  and  tenant. 

Plaintiffs,  mortgagees,  sued  defendants,  heirs  of  the  mortgagors,  for 
possession  of  the  land  mortgaged  in  terms  of  the  mortgage-deed.  The  deed 
described  the  transaction  as  a  mortgage  with  possession  and  stipulated  that 
the  mortgagor  should  cultivate  the  land  minjanib  wa  ba  ijazat  vmrtahinan 
and  pay  the  mortgagee  a  yearly  rent,  and  in  default  of  payment  of  rent  for 
tliree  years  the  mortgagee  was  at  liberty  to  take  possession.  Plaintiffs  sued  six 
years  from  date  of  the  deed,  no  mutation  had  taken  place  iu  plaintiff's'  names 
and  no  rent  had  been  paid. 

held,  that  the  relationship  between  the  parties  was  that  of  landlord 
and  tenant,  and  that  the  suit  had  consequently  been  rightly  brought  iu  the 
Revenue  Court. 

19  P.  R.  1893  {Gurdilta  v.  Panja  Shah)  (Ij  and  16  P.  R.  1891  {F.  B.) 
{Bula  Shah  v.  Kalu)  (2),  followed. 

1  P.  R.  {Rev.)  1908  {Nizam  v.  Budhan)  (3;,  disapproved. 

Case  forwarded  for  the  orders  of  the  Financial  Commissioner  hi/ 
Lt.-Col.  F.  Fopluiui  Yonmj,  C.I.F.,  Commissioner  of  Jullun- 
diir,  with  his  order,  dated  ilth  September  1913. 

Pestouji  Dadabhoy,  for  petitioners. 
Khairati  Ram,  for  respondents. 

(1)  19  P.  R.  1893.  (2J  46  P.  R.  1891  {F.  B.). 

(3j  1  P.  R.  (Rev.)  1908. 
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The  ordei'  of  the  learned    Financial   Commissioner  was   as 
follows  :  — 
\2th  Nov.  1913.  Fbnton,  F.  C— The  facts  are  clearly  set  forth  in  the  learned 

Commissioner's  order  of  reference,  but  1  am  unable  to  concui- 
with  Colonel  Popham  Young  that  the  case  is  u  Civil  Court  one, 
and  that  the  lower  Revenue  Courts  have  been  right  in  holding 
that  the  relationship  of  landlord  and  tenant  does  not  exist 
between  the  parties. 

Briefly  the  case  is  one  in  which  the  plaintiffs  sue 
as  mortgagee-landlords  to  eject  the  defendants  as  mort- 
gagor-tenants because  the  defendants  have  failed  to  pay 
rent.  The  mortgage-deed  deals  not  only  with  the  mortgage 
transaction.  It  also  provides  that  the  mortgagor  (defendants' 
pi-edecessor  in  interest)  shall  become  the  tenants  of  the 
moi-tgagee  and  pay  rent.  In  the  deed  the  transaction  is 
described  as  a  mortgage  with  possession.  The  words  in  the 
deed,  which  I  regard  as  establishing  relationship  of  landlord  and 
tenant  between  the  parties,  are  the  following  : — "  Kasht  arazi 
marhma  minjanih  wa  ha  ijazat  murtaliinan  rahin  karega  ;  pai- 
daivar  lekar  muamla  sarkari  junda  ikhrajat  loa  ahiyana  nalir 
tvaghaira  liar  kiam  apne  pas  se  ada  karke  n.ahlagh  sih  sad  rwpaya 
lagan  v.unafa  khalis  sal  taviam  sal  ha  sal  murtahinan  ko  ha 
mauqa  nimani  ada  kar  diya  karunga.^^ 

NoAV  the  foregoing  stipulation  provides  for  the  mortgagor 
holding  the  land  under  (miujanth  tva  haij<zat)  the  mortgagees,  and 
it  also  provides  for  the  payment  of  rent  (lagan)  by  the  former  to 
the  latter.  It  is  impossible,  therefore,  not  to  regard  the  relation- 
ship between  the  parties  as  that  of  •'  tenant  "  and  "  landlord  " 
looking  at  the  definition  of  these  terms  in  section  4  (5)  and 
suction  4  (6)  of  the  Tenancy  Act  In  similar  ciicumstances  in 
the  cases  reported  as  19  P.  li.  1893  (Gurditta  v.  Panju 
Shall)  (I)  and  46  P.  E.  1Sj4  (F.  B.)  (Buta  Shall  v.  Kalu)  (2), 
the  Chief  Court  held  such  a  relationship  to  be  established,  and 
iuled  that  a  suit  by  the  mortgagee  to  eject  the  mortgagor  fx-oni 
possession  was  a  Revenue  Court  suit. 

The  whole  difficulty  in  tlie  present  case  has  been 
caused  by  my  predecessor's  ruling  1  P.  11.  {Rev.)  190S 
{Nizam  v.  Budhan)  (3).  In  that  case  there  was  a 
certain  amount  of  laches  on  the  part  of  the  mortgagee 
who  had  neglected  to  sue  for  rent  or  for  ejectment  for  a 
long   time    after   the   mortgagor    tenant    had   been   in    default 


(1)  19  P.  R.  1893.  (2;  16  P.  R.  1891  (F.  B.). 

(3)  1  P.  R.  (Rev.)  1908. 
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with  his  reat.  Bat  the  principle  of  my  predecessor's  ruling  is 
undoubtedly  in  conflict  with  that  of  the  two  Chief  Court  rulings 
cited  above  and  this  conflict  has  led  to  the  lower  Revenue 
Courts'  conclusion  that  the  case  is  not  a  revenue  one,  after  that 
it  had  been  decided  by  the  Civil  Courts  that  it  is  not  a  Civil 
one.  Sir  James  Wilson  does  not  in  his  ruling  of  1908  refer 
to  the  previous  decisions  of  the  Chief  Court.  Had  he  done  so 
I  am  convinced  that  he  would  have  reached  a  different  conclu- 
sion. At  any  rate  I  am  unable  to  follow  him  or  to  dissent 
from  the  views  set  forth  in  the  Chief  Court's  judgments  cited. 
Accordingly  I  hold  that  the  present  suit  has  been  rightly 
brought  in  the  Revenue  Courts. 

On  the  merits  the  defendants'  counsel  is  unable  to 
show  cause  why  the  plaintiffs  should  not  as  landlords 
recover  possession  of  the  land  in  dispute  owing  to  the 
non-payment  of  rent  by  the  defendants.  Accordingly 
under  section  84  of  the  Tenancy  Act  I  now  give  a  decree  in 
favour  of  plaintiffs  against  defendants  for  the  ejectment  of  the 
latter  from  the  land  in  dispute.  I  give  to  plaintiffs  costs 
throughout  against  defendants. 

Bevinon  accepted. 
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